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Very few statutes are self-contained instruments even when they 
deal with a remote or esoteric branch of the law. At the very least 
they are subject to the rules of interpretation, and hence to the 
provisions of the Interpretation Act. But in addition, most statutes 
attract huge bodies of existing law—both statute and common 
law—in a wide variety of ways. For example, there is the 
relationship of the statute to the courts: a statute is law, and prima 
facie matters of law fall within the jurisdiction of the courts. If it is 
a matter of public law, judicial review may be available, and the 
whole body of law governing judicial review may thus be attracted 
by the Act. Alternatively, if the Act creates private rights, huge 
bodies of civil law may be attracted. Rules of general application 
drawn from the substantive law of contract or tort or restitution or 
trusts may become relevant. Other statutes, where appropriate, 
such as, for instance, the Contributory Negligence Act or the 
Frustrated Contracts Act, may become applicable, via the common 
law rules which they amend, and which may themselves be drawn 
within the orbit of an Act creating civil liabilities. Or again, the 
Act may create offences. At once, the whole body of general 
principles of criminal law becomes relevant: rules concerning the 
criminal capacity of minors, rules concerning the criminal 
responsibility of secondary parties, rules concerning sentencing, all 
these will become part of the machinery for the enforcement of the 
new Act without one word being said about them. Beyond and 
behind all these rules of substantive law, there lie still further 
bodies of rules about enforcement of the law: apart from rules of 
jurisdiction, procedure and evidence, there are the powers of the 
police, the powers of prison governors and sheriffs, and in the case 
of civil liabilities a whole battery of enforcement mechanisms such 
as garnishee orders, attachment of earnings orders and bankruptcy 
laws—which of course bring in their train yet further rules about 
the powers and procedure of the courts with bankruptcy jurisdiction. 
So in all these ways, a new statute becomes part of a very large 
body of law even though not one word is said about these things in 
the Act itself. Furthermore, the Act itself may now become part of 
this ongoing, all pervasive body of laws which will attach itself to 
later Acts as and when they come to be passed. What is more, it is 
not just the ipsissima verba of the Act which thus becomes part of 
this mass of laws, apparently floating in the sky and ready to fasten 
on any new passing statute. It is the Act as interpreted by the 
proper organs entrusted with the job. As we all know, many 
statutes, as living pieces of law, are in substance an amalgam of the 
legislative wording and judicial exegesis, and it is this amalgam 
which attaches itself to new statutes in the manner I have just 
sketched. Furthermore, judicial exegesis is itself the subject of yet 
further rules which necessarily get: attached to the Act, and 
therefore to other statutes to which this one may become attracted: 
rules about the authority of the expounder, about the status of the 
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court in which he was sitting, about how the exegesis was made 
and so on. 

Much of what I have so far said is just as true of case law even 
in areas which may seem to be matters of pure common law. A 
new decision, like a new statute, must be fitted into the existing 
body of the law. The very courts which pronounce the decision are 
today, creatures of statute; the substantive rules being applied may 
remain pure and unsullied rules of common law, but statute 
obtrudes in the most unlikely corners when we look carefully. If 
either of the parties is a company, or some public body, or even a 
married woman, the capacity of that party to sue or be sued, and 
indeed, in the case of corporations, its very existence, may be a 
matter of statute law; the rules of procedure of the court in 
question will probably be an amalgam of enacted and traditional or 
common law; the enforcement mechanisms for the courts’ ultimate 
decrees may well be statutory. 

In all these ways, the law does indeed seem to be a seamless 
web, a huge network of interrelated rules of common law or case 
law,.and of statute law. Let me now single out for more detailed 
attention three particular types of situation where the work of 
Parliament and ‘the work of the courts is still more closely 
interwoven. There are, first, statutes which have deliberately 
adopted a very open-textured type of language, and thereby 
delegated to the courts the responsibility for creative development 
of case law. One thinks, for example, of the old Workmen’s 
Compensation Acts with their famous formula about accidents 
“arising out of and in the course of employment.” The case law 
which developed around these words was, in a sense, a mixed 
legislative and judicial creation. The courts had been in effect 
delegated the task of finding principles to solve the many marginal 

-cases which arose under the Act; and they performed this task as 
they perform most common law tasks—that is by gradually building 
up a body of cases along principled lines. This case law has long 
had a bad name among lawyers, but it seems unlikely that the 
results would have been better if some minister had been given the 
power to make regulations when the first Workmen’s Compensation 
Act was passed, and had had to anticipate the many different types 
of case which in fact arose. But my main point is that the working 
of the Acts illustrates a legislative—judicial partnership which is not 
untypical in modern law. The statute was the starting point; and 
statutory amendments were, of course, introduced from time to 
time. But within the framework of the statute, the common law 
methodology prevailed: that is to say, case by case, ex post facto 
decision making, but decision making with reasoned explanations 
and attempts at finding principles to govern future cases. Although 
the system may have worked badly in the end, it is a grave mistake 
to suppose that the volume of case law to which it gave rise itself 
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demonstrates that fact. After all, even under the old system, 
thousands of cases were dealt with every year without litigation. 

A second type of situation which also illustrates the legislative- 
judicial partnership, and which is perhaps more typical of modern 
law than the Workmen’s Compensation Acts, is to be found in 
statutes openly conferring discretion on the courts to resolve 
conflicts or disputes as they think just and equitable, or in some 
such formula. One has, for instance, the extremely wide discretion 
exercised by the courts in matrimonial property cases, or in claims 
under the Inheritance (Family Provision) Legislation. Once again, 
one finds the case law method being used: reasoned explanations, 
the search for principles, classification of differing factual situations, 
and so on. True it is that this is a more obviously discretionary 
field than the old Workmen’s Compensation law, and true it is that 
the courts have been unwilling to tie themselves down to rigid 
application of principles. But the difference may lie as much in a 
general loosening up of the strict doctrine of precedent, as in the 
difference between an overt discretion and an apparent rule of law. 
Perhaps if the doctrine of precedent had been operated more 
loosely under the Workmen’s Compensation Acts, there would 
have been less dissatisfaction with their results. 

On the other hand, if all principle is to be abandoned, and 
everything left to the discretion of a single trial judge, the whole 
value of the case by case methodology of the common law will be 
lost. For that reason I confess to feeling great anxieties at the signs 
in a number of recent cases that discretionary power to do what 
seems just and equitable are to be exercised solely by a trial judge, 
with virtually no appellate supervision unless manifest errors of 
principle are made. In the George Mitchell seeds case,” for instance, 
the House of Lords stressed that the “reasonableness” requirement 
of the Unfair Contract Terms Act was a matter for the decision of 
the trial judge alone; in the B.P. Exploration? case under the 
Frustrated Contracts Act, the Court of Appeal likewise insisted 
that it was for the trial judge to assess what was a “just sum” to 
award under section 1(3) of that Act and the Court of Appeal 
would not interfere with his decision merely because they thought 
that there were better ways of assessing the just sum: in the 
Hadmor Productions case,‘ likewise, the House of Lords stressed 
that the decision to grant an interlocutory injunction is discretionary, 
and that the discretion is that of the trial judge not subject to 
appellate control unless he errs in principle. One understands, of 
course, why the courts are reluctant to multiply appeals where 
discretion rather than strict rule is in question: if the matter is one 
of discretion, there are no ultimate standards by which to determine 
whether the decision is “right” or “wrong,” so the decision of one 


2 [1983] 2 A.C. 803. 
3 [1981] 1 W.L.R. 232. The appeal to the H.L. did not involve this question. 
4 [1983] 1 A.C. 191. 
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judge.may be thought as acceptable as the decision of another. Yet 
this line of reasoning seems to me essentially fallacious. Once it is 
agreed, as it now seems to be, that even in matters of strict law, 
appellate courts are rarely driven to one inexorable result, but 
have in reality to choose between alternative ways of developing 
the law, and it should be apparent that decisions on matters of 
strict law do not differ in the relevant respect from discretionary 
decisions. Furthermore, as I suggested in my inaugural lecture at 
Oxford in 1978,° we are apparently moving to an era when a great 
deal of strict law is being replaced by discretions of one kind or 
another. The proliferation of these discretions appears to me to 
arise at least in part from the realisation that legislation, even 
when fleshed out by detailed subordinate legislation, simply cannot 
anticipate and provide for the great variety of cases which are’ 
likely to arise; and that Parliament therefore prefers to proceed in 
partnership with the judiciary. Prima facie rules of law which are 
displaceable by discretions in exceptional cases are now almost the 
norm in many forms of legislation: this kind of legislation seems to 
me to open the door to a possible’ new type of law making in 
which the traditional common law method of ex post facto, case by 
case analysis is integrated into a general statutory framework. But 
if the courts insist that all these discretions are not to be subject to 
the advantage of reasoned discussion in appellate courts, with the 
interchange of opinion available in multi-judge courts, the possibility 
of fruitful development along these lines will be stifled. ; 

My third example of a type of law in which common law and 
statute law develop together relates to areas of law in which 
statutes have been passed amending a very active living part of the 
common law.’When this happens, the Act may be interpreted and 
applied, often in parallel with analogous areas of the common law, 
and the legislation almost takes on the characteristics of a living 
graft which develops a life of its own. The example which comes to 
my mind-—doubtless there are others—is the law governing claims 
for damages by the dependants of those killed in accidents. In this 
area, first the Fatal Accidents Act of 1846, and later the Law 
Reform Act of 1934 became closely interwoven with the general 
common law rules about the assessment of damages, as well as the 
substantive principles of liability governing such claims. The result 
is that the law is today’ an amalgam of common law and statute law 
of such an interdépendent kind that it is often difficult to say 
whether a particular result is determined by the statute or by 
ordinary case law. Except for the recent disastrous situation caused 
by Pickett v. British Rail,® from which we may or may not have 
been rescued by the Administration of Justice Act 1982, it is my 
impression that this amalgam worked tolerably well—setting aside, 
of course, the very wide issues raised about the suitability in 
ee eee 
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6 |THE MODERN LAW REVIEW ©  [Vol. 48 


modern times of the whole nature of the action for damages for 
personal injury and fatal accidents. Yet it will be noticed that the 
original Fatal Accidents Act was not drafted with a myriad of 
detail in the way of most modern legislation. It was a bare skeletal 
framework which the courts fleshed out in a manner which, if it 
did not give universal satisfaction, will, I believe, prove in retrospect 
to have been more successful than the amending legislation of 
1982. Nevertheless, neither Parliament nor the courts can take 
much comfort from their performance in this area of the law. If the 
1846 Act enabled Parliament and the courts to work out a 
reasonable amalgam, the 1934 Act was an unmitigated disaster. 
Like many Acts emanating from the Law Revision Committee, it 
was ill-conceived, and its relationship with the Fatal Accidents Act, 
simply not properly thought through. But if the Act was bad, the 
judicial handling of it was even worse.-I need not rehearse the 
whole lamentable story which is well enough known. The only 
point I want to make is that where legislation impinges on daily 
law in action, some modicum of co-operative partnership between 
courts and legislature is absolutely necessary. This partnership can 
be achieved by the legislature dealing only with general principles, 
and leaving the courts to flesh out the details, or it can be achieved 
by a greater willingness on the part of the courts to iron out 
defects in an ill-considered statutory scheme. Unfortunately, in this 
instance, neither of these was done. 


Il 


I have so far said nothing very controversial, nor, perhaps, anything 
very original though I have possibly offered a new side-light on the 
relationship between common law and statute law. But I now want 
to move on to a more difficult and controversial subject. If, as I 
have suggested, statute law and common law do, at least in many 
areas, work together in some kind of legal partnership, creating 
sometimes amalgams of law of various kinds, it is possible for the 
courts to take account of statute law, in the very development of 
the common law itself? Can the courts, for instance, use statutes as 
analogies for the purpose of developing the common law? Can 
they justify jettisoning obsolete cases, not because they have been 
actually reversed by some statutory provision, but because a statute 
suggests that they are based on outdated values? Could the courts 
legitimately draw some general principle from a limited statutory 
provision, and apply that principle as a matter of common law? It 
must be clear that using statutes in this way is fundamentally 
different from any process of construction, however benevolent or 
liberal that might be. Construction, as a matter of theory at least, 
requires the court to give effect to what it thinks the legislation 
actually enacts. Using statutes by way of analogy quite clearly 
involves using them to produce results which the legislation does 
not enact. The questions I now wish to address are whether the 
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courts already do this, and if so whether any principles can be 
discerned by which they do so, and whether there is scope for 
further development along these lines. 

I must disclaim any pretence to being the first person to ask 
these questions. In 1907 Roscoe Pound raised the basic issue in an 
article in the Harvard Law Review.’ He suggested there that there 
were four different ways in which the common law could respond 
to legislation. First, judges might give statutes a strict and narrow 
interpretation, and refuse to reason from them by analogy. 
Secondly, they might interpret legislation in a more liberal way, 
while still refusing to receive the statute into the general body of 
the law, and therefore using it as a source of values and analogies 
for the development of the common law. Thirdly, the judges might 
receive statutes fully into the body of the law, to be reasoned from 
by analogy in the same way as cases themselves, but without 
necessarily giving superior status to analogies drawn from legislation. 
Fourthly, he suggested, judges might go to the extreme extent of 
treating statutes as a higher source of analogy than cases or other 
sources of law. Pound suggested that the general tendency of 
common lawyers seemed to be to treat statutes in the first of these 
four ways—to refuse to receive them fully into the body of the law, 
to treat them as interlopers, and interpret them narrowly, giving 
them no further effect than a direct application requires. 

In his book on Precedent in English Law? Sir Rupert Cross 
suggested that English law had already reached the third if not the 
fourth stage referred to by Pound, and he gave a number of 
examples, though mostly of some antiquity, in which common law 
rules had apparently been developed by analogy to statutes. He 
referred for instance, to the presumption of death after seven 
years’ absence as having originated in the early nineteenth century 
from ‘some early statutes of limited application; and also to the 
well-known development of limitation periods both at common law 
and in equity, by analogy to some very early legislation.° I shall 
refer to this view as the Cross thesis. 

The problem seems to me a good deal more complex than Sir 
Rupert Cross suggested, however, and his discussion of the topic is 
somewhat flawed by his failure to refer to the historical variations 
in the way statutes have been treated by the courts. For it is well 
enough known that in the sixteenth century Plowden enunciated 
his theory of the “equity of a statute”? which seems to closely 
resemble the idea that courts can develop the law by analogy to a 
statute. Undoubtedly many remarkable instances of what would 
today be called extremely liberal statutory interpretation occurred 


4 “Common Law and Legislation” (1907) 21 Harv. Law Rev. 383. 
Op. cit. 

if Ibid. at pp.167-168. ' 

19 Eystone v. Studd (1574) 2 Plow. 459, 4637463; See generally, Allen, Law in the 
Making (Tth ed., Oxford, 1964), pp. 451-455. 
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in the medieval period; perhaps the most extreme is the case in 
which it was held that a statute forbidding interference with the 
Bishop of Norwich in his spiritual jurisdiction extended to all the 
Bishops.’ But the idea that it was permissible to develop the law 
in this way fell into disfavour in the eighteenth century!” and was 
effectively discarded altogether in the nineteenth.” The editors of 
Maxwell and Craies* treat the whole doctrine of the equity of a 
statute as obsolete today. Now I have said that using legislation to 
justify changes and developments in the common law is conceptually 
a different exercise from construction, however liberal; but it 
remains a serious question how far it is possible to reconcile the 
idea that no effect can be given to the statute, as a statute, beyond 
what it actually enacts, and the idea that the statute can nevertheless 
be applied as a source of analogy or principle to justify changing 
the common law. Let me consider a number of problem areas 
which have traditionally been thought to be purely questions of 
statutory construction or application. 

Consider, first, the straightforward casus omissus: an Act simply 
fails to deal with a case within the general purview of the 
legislation. Until very recently, the strict orthodoxy of English law 
was that a court could not fill in the gaps left by Parliament.'* If 
Parliament had blundered, the remedy lay with Parliament. The 
gap in the Act could only be filled if, on the true construction of 
the Act, there was in truth no gap. If, after all endeavours had 
been made, the gap was still obstinately there, then the law 
remained as though there was no statutory provision. As Craies on 
Statute Law uncompromisingly puts it “a statute may not be 
extended to meet a case for which provision has clearly and 
undoubtedly not been made.”!” Now it may be that the decision of 
the House of Lords in Wills v. Bowley’! marks some retreat from 
this extreme position. Faced with a statutory power of arrest for an 
offence for which the accused was subsequently acquitted the 
House here extended the statute to authorise the arrest of a 
suspected offender and not just an actual offender. Counsel for the 
police frankly conceded that he was inviting their Lordships to 
read some words into the Act which were not there, and it is 
striking that in a case where the liberty of the subject was at stake, 
the House should have acceded to this invitation not for any 


11 Platt v. Sheriffs of London (1550) 1 Plow. 35, 36. 

12 Thus Lord Mansfield treated the equity of the statute as synonymous with the intent 
of the legislature. R. v. Williams (1758) 1 W.BI. 93, 95. 

13 See, e.g. Lord Tenterden in Brandling v. Barrington (1827) 6 B. & C. 467, 475; 
Lord Brougham in Gwynne v. Burnell (1840) 7 Cl. & F. 572, 696; Pollock C.B. in Miller 
v. Solomons (1853) 7 Ex. 475, 558. 

See Maxwell, Interpretation of Statutes (12th ed., 1969), p.237: “This kind of 
construction would not be tolerated today.” 

15 Craies on Statute Law, p.102. 

16 See, e.g. Magor & St. Mellons R.D.S. v. Newport Corpn. [1952] A.C. 189; R. v. 
Wimbledon JJ. [1953] 1 Q.B. 380; Fisher v. Bell [1961] 1 Q.B. 394. 

17 p.17: the italics are in the original. 

8 fios] 1 A.C. 57. See Bennion on Statute Law (2nd. ed., 1983), pp.131-141. 
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compelling reasons of construction, but because . they thought it 
desirable to introduce some clarity and uniformity into a confused 
area of statute law. Bee ' 

Of course lip service was paid to the traditional dogma that the 
court was merely construing the Act, though we need. not pay too 
much attention to that. But it remains difficult to see this as a case 
in which the court has in any sense developed the common law 
with the aid of statutory material; the truth may be that it extended 
the operation of the Act to give effect to its views on sound policy, 
but that—within limits which vary and are difficult to define—is a 
well-established function of the courts and does not seem to 
illustrate the kind of legal development I am addressing. 

Consider now another clear example óf a.casus omissus where it 
never seems to have occurred to anybody that the problem could 
be dealt with by altering the common law by analogy with the 
statute. The Law Reform (Miscellaneous Provisions) Act 1971” 
enacted that in assessing damages payable to a widow under the 
Fatal Accidents Act, no account should be taken of the remarriage 
or prospect of remarriage of the widow. But the Act made no 
provision for the like problem which arises when damages have to 
be assessed for a child under the Fatal Accidents Act. Before the 
passing of the Act it was settled law that account had to be taken 
of the fact or possibility of a’ widow’s remarriage, when assessing 
damages payable to her or to her children.” This “settled law” 
was, of course, a part of that common law-statutory amalgam 
governing fatal accident claims to which I have already referred: it 
is hard to say whether it was a rule of the common law, or a 
statutory rule. It was, at any rate, quite clearly a judge-made rule. 
Now when the interpretation of the 1971 amendment came before 
the courts, in Thompson v. Price,” it was treated in the traditional 
way as a casus omissus. Counsel for the child argued, quite 
correctly, that the whole purpose of the amendment was to free 
the court and the widow of the requirement that her prospects of 
remarriage should be assessed by the judge; and it was therefore 
obvious that this policy would be defeated if the old law remained 
in force as regards the assessment of the damages awardable to the 
child. If Sir Rupert Cross was right in his assessment of the courts’ 
ability to use statutes by analogy, this would seem to have been a 
very strong case for the application of such methodology. The 
court could have said: the Act clearly does not apply to this case, 
but it does show quite plainly that the old law laid down by the 
courts does not commend itself to Parliament, and therefore we 
are free to depart from the old law. But the argument only has to 
be stated to show how contrary it is to traditional methods and it 


19 5.4(1), now re-enacted as s.3(2) of the Fatal Accidents Act 1976. 
2 Goodburn v.' Thomas Cotton Ltd. [1968] 1 Q.B. 845. 
21 [1973] Q.B. 838. S ya nae 


age ita 


10 THE MODERN LAW REVIEW [Vol. 48 


does not even seem to have been considered as a possibility by the 
judge, or by counsel. 

The same statutory provision illustrates my next point. If the 
courts are free to change or develop the common law by analogy 
to legislation, what should they do with statutes which are not yet 
in force? In Wilson v. Dagnall” the trial of a widow’s action under 
the Fatal Accidents Acts took place five days before the coming 
into force of the 1971 Act. The trial judge rather courageously 
decided to apply the Act; but the majority of the Court of Appeal 
condemned this decision as “wrong and contrary to law.”? Lord 
Denning dissented, but only on the ground that the trial judge 
should have post-dated his judgment. The question that arises in 
the present context is whether the court could, or should have 
declared that the Act not yet being in force, the matter was to be 
resolved according to the law apart from the Act, but that that law 
was judge-made law, and Parliament having shown its dislike for 
the law, it was now open to the judges to alter the pre-Act law. In 
the majority judgment Megaw L.J. said that because the Act 
expressly stated that it was only to come into force on August 1, 
1971, this meant “that Parliament has ordained that up to that 
date, August 1, 1971, the law is to remain as before.” With 
respect, this is clearly wrong. A commencement provision ordains 
nothing as to the state of the law before the commencement date. 
It neither approves, modifies nor reverses the law before the 
commencement date: it is simply silent.” It would, for instance, 
have been open to the House of Lords to overrule the earlier 
authorities requiring account to be taken of the prospects of 
remarriage of the widow. If that question had indeed arisen, then 
the House might have had to consider what weight, if any, to place 
on the fact that Parliament had altered the law for future cases. 
But if the House of Lords could do it, why could not the Court of 
Appeal? The earlier authorities were it is true, Court of Appeal 
decisions binding on that court in the ordinary way. But if statute 
can be resorted to by way of analogy, for development and change 
in the law, surely the analogy—at least if pressing enough as this 
one clearly was—ought to be given greater weight than a mere 
judicial decision. Nevertheless, nobody thought to make this 
argument. 

But if no English court has ever applied an Act not yet in force, 
there is one remarkable decision of the House of Lords which 
seems to have applied an Act after it was repealed. Lord Cairns’ 
Act of 1858 was repealed by the Statute Law Revision Act 1883, 
though with a savings provision which is not easy to understand, 


2 [1972] 1 Q.B. 509. 
3 At p.519. 
3a However, interesting questions could arise as to the duty of a Minister to make a 






Tee, 2 
-i SNOT T@ BS REMOVED } 
1 nn * 


+ 


Jan. 1985] COMMON LAW AND STATUTE LAW 11 


and which was itself repealed by the Statute Law Revision Act 
1898 with yet further savings. In Leeds Industrial 
Society v. Slack** the House of Lords applied Lord<€ 











consensus of opinion that Lord Cairns’ Act “or 
to it” was still in force. It seems almost as “the .Hous€, 
accepted that the principle of the Act remained in ae ae 
had been repealed; but it is not wholly clear whether this ho 

was in reliance on the savings’ provisions or by some aker 
alchemy. The case is so extraordinary that it cannot be, treated as 
serious support for the Cross thesis. ime 

My next problem with the Cross thesis arises from larg 

number of cases concerning attempts to escape the provisions of an 
Act by casting a transaction in a form which the Act does not seem 
to strike. One thinks particularly of taxing statutes, of course, but 
there are many other examples; for instance, there is a line of 
cases in which refinancing transactions have been held not to fall 
within the Bills of Sale Acts on the ground that the owner of the 
goods is not granting a charge but selling the goods and then re- 
acquiring them on hire purchase terms.” There are many cases 
recognising that workers may contract out their labour as 
independent contractors in such a way as to escape the provisions— 
both benefits and burdens—of the law of employment, even though 
in reality and in substance, they are employees.” There are the 
well-known cases holding that many protections accorded to tenants 
can be evaded by adopting the form of a licence rather than a 
lease.” The record of the courts in dealing with these problems has 
been patchy and sometimes unpredictable. Where a transaction can 
be characterised as a complete “sham” it may be possible for the 
courts to treat the case as falling within the relevant statutory 
provisions,” but it will be seen that this is in complete accord with 
` the traditional approach to the relationship of common law and 
statute law. If the form of the transaction is a sham, as defined by 
the court, then the “real,” i.e. the legal nature of the transaction is 
one which falls within the direct control of the legislation. Nobody 
has suggested that it is possible to extend the legislation, by 
analogy or in any other way, to cover cases which actually succeed 
in escaping the direct effect of the statute, merely because they are 
designed to achieve the same purpose, or fall within the mischief of 


2 [1924] z C. 851. 

3 See, e.g. Snook v. London & West Riding Investments Ltd. [1967] 2 Q.B. 786; 
Stoneleigh Finance v. Phillips [1965] 2 Q.B. 537; Kingsley v. Sterling Industrial Securities 
[1967] 2 Q.B. 747. 

% See Chitty, Contracts (25th ed., 1983), § 3404. 

27 Somma v. Hazelhurst [1978] 1 W.L.R. 1014. 

38 See Andrew Nicol, “Outflanking Protective Legislation Shams and Beyond”.(1981) 
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the Act, or because policy suggests that they should be treated in 
the identical way. Even the recent House of Lords decisions in the 
Ramsay** and Dawson” cases do not seem to go this far, or to 
reason in this way. 

- One further. difficulty with the Cross thesis concerns the way in 
which the courts usually treat cases which have been reversed by 
statute. As a general rule, the courts tend to regard the statutory 
reversal of judicial decisions as not affecting the underlying 
principles of those decisions. Indeed, a very large number of the 
cases cited by standard textbooks on the law of contract, to take 
one example, are annotated with footnotes indicating that the 
actual decision in the case has been reversed by legislation, but 
that the case is still authority for some general principle. One 
thinks, for instance of Derry v. Peek” and Dunlop v. Selfridge” in 
contract law, but examples can be found in nearly all branches of 


the law.™ Furthermore, attempts to argue that statutory reversal 


of common law rules is evidence of a parliamentary policy hostile 
to those rules, is often met with the counter argument that if the 
statute has only reversed part of the common law rules, it must 
have impliedly confirmed the remainder. For example in Admiralty 
Commissioners v. S.S. America?! Lord Sumner argued that the rule 
in Baker v. Bolton*—that death gave no cause of action in tort— 
was impliedly recognised by Parliament’s enactment of the Fatal 
Accidents Act 1846; because that Act, though largely rendering 
nugatory the effect of. Baker v. Bolton, did not in terms completely 
reverse the principle that death could not give rise to a cause of 
action in tort. However, I don’t want to make too much of this 
objection to the Cross thesis, because there are in fact a number of 
instances of treatment by the courts of statutory reversals of 
judicial decisions which support his general view of the relationship 
of common law and statute law. I shall deal with these presently. 


HI 


I come now to deal with a number of legal areas in which it seems 
that the courts do develop the common law, either by analogy to 
statutes, or at least in a way which is somehow influenced by 
statute law, and in which the law appears to develop as a coherent 
integral whole. í 

I will take first the action for breach of statutory duty. As all 
lawyers know, the theory of the civil action for breach of statutory 


283 W, T. Ramsay Ltd. v. I.R.C. [1982] A.C. 300. 

28 Furniss v. Dawson [1984] 1 All E.R. 530. 

2 tists} 14 App.Cas. 337. ` 

% [1915] A.C. 847. 

Wa See, e.g., as to the effect of the Criminal Attempts Act 1981 on the common law 
offence of incitement, to which the Act does not apply, Smith & Hogan, Criminal Law 
(Sth ed., 1983), p.226 and R. v. Fitzmaurice [1983] 1 All E.R. 189. 

31 faoal A.C. 38. 

2 (1808) 1 Camp. 493. 
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duty is that the courts find in-some legislative prohibition an 
implied intention on the part of Parliament to create civil liability 
for its breach; equally, as all lawyers know, this legislative intention 
is‘nearly always a complete fiction. But the search for this intent is 
more than just a fiction: It plainly runs counter to the accepted ° 
contemporary methods of statutory interpretation. Were it not that 
the action for breach of statutory duty is now a well established 
part of the law, it seems to me almost unthinkable that a court 
could today justify the creation of civil liability out of some 
exiguous statutory provision creating an offence. To do this plainly 
involves reading in words wholesale into the Act without any 
grammatical or literal justification. There are cases without number. 
in which far less dramatic extensions or adaptations of statutory 
language have been rejected by the courts as exceeding the 
permissible bounds of statutory interpretation. So we must, I think, 
accept that in most cases the recognition that a penal statutory 
provision creates civil liability is a creative act on the part of the 
courts. But that does not wholly answer our question because there 
are two distinct ways in which this creative act could be 
characterised. First, it could be said that this is an illustration of 
the Cross thesis, that it does truly involve recognition that common 
law and statute law should be treated as one body of law, that an 
action for breach of statutory duty is created by way of analogy to, 
or extension of, the statute, in order to integrate the law of 
negligence as closely as possible with the penal provisions of 
statutes. A reasonable man, it might be said, must always comply 
with statutory duties, so any breach of statutory duty should per se 
be treated as negligence. Some American courts do adopt this 
theory,” and the House of Lords came close to endorsing it in 
Lochgelly Iron & Coal Co. Ltd. v. M‘Mullan™ in 1933. But there 
is an alternative way of explaining the creative act of the court in 
these cases: it could be said that there is a general rule of the 
common law that, subject to various conditions, breaches of duty 
give rise to civil liability, and that these breaches of duty may arise 
at common law or by statute. On this theory, there is no extension 
or adaptation of the statute when a court recognises a penal 
provision as creating civil liability; all that happens is that the court 
uses the statute to fill in the blanks, as it were, in the pre-existing 
common law rule that various types of breach of duty create civil 
liability. As I shall suggest below, there are in fact quite a large 
number of points of contact between the common law and statute 
law which can be explained in this sort of way, and for my part I 
find this theory fits the practice of the courts better than the Cross 
thesis. 

I say this for two reasons. First, the practice today is to treat the 
cause of action for breach of statutory duty as quite separate from 





33 See Prosser, Torts (4th ed., 1971), pp.190-192. 
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the cause of action for negligence, even though they are often 
pleaded together and arise out of one set of facts. A particularly 
striking example is to be found in Chipchase v. British Titan 
Products Co. Ltd.” in 1956. The plaintiff was a workman who fell 
off a plank on which he was standing to do some work. The plank 
was only nine inches wide, and was six feet off the ground. 
Statutory regulations provided that if the plank had been six feet 
six inches off the ground, the plank should have been at least 34 
inches wide, and the plaintiff's counsel tried to persuade the court 
to look at the regulations as a guide to what would have been a 
reasonable size plank. Clearly if you need 34 inches when you are 
six feet and six inches off the ground, it might reasonably be 
thought that you need more than nine inches of plank when you 
are six feet high. But the Court of Appeal would have none of it. 
The statutory regulations and the common law duty were different 
things, they insisted, and must be considered independently. There 
was no lack of reasonable care on the facts of the case. This case 
seems plainly inconsistent with the Cross thesis unless it is possible 
to argue that delegated legislation stands on a different footing 
from statutes. There may well be a case for drawing such a 
distinction, but it is not recognised in current legal doctrine except 
of course for the ultra vires rule. 

My second reason for thinking that the present law and practice 
relating to breach of statutory duty does not proceed on the basis 
of any analogical or other extension or adaptation of the statute, is 
that once a claim of this kind is before the courts, they will 
construe the statutory provision according to their normal strict, 
somewhat literal, methods of interpretation to see if there has 
indeed been a breach. So far as I am aware, nobody has ever 
suggested that because the whole action is the creation of the 
courts, it therefore falls to be treated as though it were a common 
law claim, in which case it might be suggested that the spirit of the 
legislation is more important than the precise words. 

So although matters might have developed otherwise, it seems to 
me that as matters now stand, the action for breach of statutory 
duty does not truly reflect any serious fusion or integration of 
common law and statute law in the way argued for by Sir Rupert 
Cross. Many other areas of contact between common law and 
legislation can, I think, be explained in the same way. There is, for 
instance, the law of illegality in contract. Here again, the courts go 
through the pantomime of looking for a parliamentary intention to 
prohibit the making of the relevant class of contracts.” And here 
again, this exercise is plainly a creative one, and can be explained 
by the same two distinct theories as I suggested in the case of 
breach of statutory duty. It is possible to argue that the courts are 
extending the operation of the statutes by treating breach as 


35 [1956] 1 Q.B. 545. 
% See, e.g. St. John Shipping Corpn. v. Joseph Rank [1957] 1 Q.B. 267, 285. 
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depriving a party of the right to enforce a contract; or alternatively, 
it can be argued that there is a pre-existing rule of the common law 
that certain types of unlawful conduct may render a contract 
unenforceable. One then only has to recognise that what is unlawful 
conduct for this purpose can be prescribed by Parliament as much 
as by the courts themselves, and -it becomes unnecessary to regard 
the rules governing illegal contracts as an instance of analogical 
extension of the statutory provisions. I am less sure that there is 
any real difference between these two theories in this instance, but 
I incline to think that the second explanation again fits the practice 
of the courts more closely than the first, mainly on the ground that 
here also the courts do not look to the spirit of the legislation but 
to its precise wording to see whether there has been any violation. 
Exactly the same explanation can be offered of a number of other 
similar areas of the law in which the concept of an illegal or 
unlawful act constitutes a part of a common law rule, as for 
instance, in the law relating to intimidation or duress. 

I will mention two other cases of a similar character which 
appear to me rather more interesting, though again it is far from 
clear whether they really did involve any analogical extension of 
statutory provisions—certainly it is plain that in neither case did 
the judges think they were engaged on any such exercise. The first 
is the decision of the House of Lords in The Towerfield®’ in 1951. 
The case arose out of the Pilotage Act 1915 which made a 
shipowner vicariously liable for the negligence of a compulsory 
pilot—as opposed to a pilot voluntarily engaged. Nineteenth- 
century judges with their individualist value systems, and their 
belief in freedom of choice, had recoiled from the idea that a 
shipowner could be liable for the negligence of a pilot foisted on 
him without his choice, but the Act of 1915 reversed this common 
law rule. But the draftsman of the Act had overlooked a point 
(which is indeed very commonly overlooked in statutory extensions 
of vicarious liability); he had failed to make it clear whether the 
negligence of the compulsory pilot was to be imputed to the 
shipowner in a case where the shipowner was the plaintiff, suing 
for damage to the ship, and the defence of contributory negligence 
was set up. What the Act provided was that the shipowner was to 
be “answerable for any loss or damage caused by” his vessel when 
under the control of the pilot. The House of Lords treated the case 
as solely depending on the true construction of these words, and 
with much difficulty and some hesitation, they persuaded themselves 
that the words were capable of extending to the case where the 
shipowner was plaintiff and the question was one of contributory 
negligence. Two alternative ways of arriving at the same conclusion 
do not appear to have been canvassed at all. The first was, of 
course, to apply the Cross thesis and simply extend the common 
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law rule by analogy to the statute; and the second was to declare 
that there was a common law rule to the effect that whenever one 
person is vicariously liable for the acts of another (whether at 
common law or by statute) he must also be vicariously responsible 
for the acts of that other when contributory negligence is in issue. 

My second illustration of this same theme is the decision of the 
Court of Appeal in Travers v. Holley.” Until 1937 English courts 
had uniformly held that domicile was the sole basis on which 
English courts would assume jurisdiction to grant decrees of divorce 
and likewise, it was only a decree granted by a foreign court where 
the parties were domiciled which would be recognised by English 
courts.” In 1937 the Matrimonial Causes Act gave English courts 
jurisdiction to grant divorces in certain limited circumstances to a 
wife who was not domiciled in England, but nothing was said in 
the: Act about the circumstances in which foreign divorces would 
be recognised in English law. In Travers v. Holley the Court of 
Appeal was faced with.a ‘divorce decree granted in New South 
Wales to a wife not domiciled there, but under legislation closely 
comparable to that of the English Act of 1937. Almost without 
argument, the court held that the New South Wales decree ought 
to be recognised in England. The judgments are so brief that it is 
difficult to find any principle or theory underlying the decision, but 
again I would suggest that there are two alternative explanations: 
either the decision can be seen as an extension of the common law 
rules regarding the recognition of foreign decrees by analogy to the 
1937 Act—and certainly there is one cryptic phrase in the judgment 
of Hodson L.J. which seems to support this; or alternatively it can 
be said that what the court did here was to restate or reformulate 
the common law rule. Originally the rule appeared to be that only 
divorces granted by the courts of the domicile would be recognised, 
but Travers v. Holley could be understood as saying that this was 
an incorrect statement of the common law rule: the true rule was 
that foreign divorces would be recognised in England if they were 
granted by courts claiming substantially the same jurisdiction as 
English courts. If that is the theory of the case, then there is no 
need to invoke the idea that the statute was in any sense extended 
or applied beyond what it actually enacted. 

I turn now to another point of contact between statute law and 
common law, namely the declaratory Act—a matter of less practical 
importance perhaps, but of considerable theoretical interest. If an 
Act is truly declaratory of the common law, then extension of the 
Act by analogy becomes more permissible. Strictly speaking, 
perhaps, at least according to traditional orthodoxy, the court does 
not actually extend the statute itself; it simply develops and extends 
the common law rules which are partly embodied in the statute. 
Certainly this seems to have occurred with the Sale of: Goods Act 
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where, it is well known, various provisions have been applied, 
more or less by analogy, to contracts not strictly falling within the 
definition of a contract of sale of goods.” It also seems to be true 
that the courts have felt more free to interpret the statutory 
provisions of the Sale of Goods Act as though that Act remained 
largely a matter of common law. So, for instance, in the Ashington 
Piggeries case,*! Lord Diplock insisted that the Act was tobe 
construed against the general common law background of freédom 
of contract, and the implied conditions set out in the Act 


“ought not to be construed so narrowly as to force on parties 
to contracts for the sale of goods promises and consequences 
different from what they must reasonably have intended. They 
should be treated rather as illustrations of the application to 
simple types of contract of general principles for ascertaining 
the common intention of the parties as to their mutual 
promn and their consequences, which ought to be applied 

y analogy in cases arising out of contracts which do not 
appear to have been within the immediate contemplation of 
the draftsman of the Act in 1893.”® ` 


Sò also the treatment by the courts of the enigmatic section 13 
(which requires the goods to correspond with their description) 
seems, after taking a weary and tortuous path through a labyrinthine 
maze, to have emerged as a pure piece of common law. As I 
understand the effect of section 13 as now interpreted, it means 
something like this: . i 

“Where any words of description are used by the seller which 
apart from the provisions of this section would be treated as a 
condition of the contract, then those words are a condition of 
the contract.” ; : : 


Similarly, the recent case law“ on intermediate terms, and the 
rejection of the condition/warranty dichotomy as applicable to 
contracts not governed by the Act shows that—at least in the case 
of a declaratory Act—the courts feel quite free to reject the 
analogy of the statutory provisions and to continue to develop the 
common law along different lines. Whether this would be 
appropriate if the courts were to use non-declaratory Acts to 
develop the law by analogy is clearly a more difficult question. 
With a declaratory Act like the 1893 Sale of Goods Act, the courts 
have felt free to criticise the condition/warranty dichotomy and to 
refuse to extend it because it was, after all, their own creation. 
True, Parliament enacted it, but in doing so, it only gave a new 
and simpler form to the law created by the courts. We reach here 





4 See, e.g. Stewart v. Reavell’s Garage [1952] 2 Q.B. 545 where Sellers J. stated the 
common law rule in almost the exact words of s.14(1) of the Sale of Goods Act 1893. 

41 [1972] A.C. 441. 

432 At p.501. : 

43 See the (forthcoming) 7th ed. of my The Sale of Goods for a full explanation. 

See, e.g. the Reardon Smith Lines case [1976] 1 W.L.R. 989. 
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the distinction between Roscoe Pound’s third and fourth possible 
methods of receiving statutes into the full body of the law: the 
third, it will be recalled, involves using statutes as analogies, and 
the fourth involves using them as analogies of superior status to 
common law decisions. It will, by now, be evident, I think, that 
even if the very concept of using statutes by analogy is acceptable, 
the choice between the third and fourth possibilities cannot take 
the form of a general across-the-board solution. 

Another interesting question concerning declaratory Acts arises 
out of Fox’s Libel Act of 1792, and here we do seem to have a 
clear example of a relatively modern extension of statute by 
analogy. The Act was designed to give the jury the power to 
return a general verdict in libel cases, and to prevent the judge 
from requiring the jury to render a verdict only on the issue of 
publishing, while reserving to himself the question of libel or no as 
a matter of law. It is indisputable that the Act by its terms extends 
only to criminal cases, but it seems at a very early date to have 
become the practice of judges trying civil cases to apply the Act, 
and when the issue was squarely raised before the common law 
courts in two cases in 1840-41, they unanimously upheld this 
practice and rested it on the analogy of the statute. But the 
judges justified their decision in part at least by the fact that Fox’s 
Act was stated to be a declaratory Act. There was, said the judges, 
no distinction on this matter between civil and criminal libel cases, 
so if the law in criminal cases was as it had now been declared by . 
Fox’s Act, then the same law must apply in civil cases. The 
problem with this bland explanation is that although Fox’s Act 
claimed to be a declaratory Act, it is perfectly well known that this 
was a political gesture. In the Dean of St. Asaph’s case the Court 
of King’s Bench under Lord Mansfield had most emphatically 
ruled, despite the passionate eloquence of Erskine, that the judge 
was entitled to decide the issue of libel as a matter of law, and to 
leave to the jury only the responsibility of deciding whether the 
defendant was guilty of publication. It is true that Erskine 
maintained to his dying day that this decision was wrong, and that 
the common law was not as laid down by the King’s Bench; and it 
is true that Erskine had the support of the parliamentary Whigs in 
this, and that it was for this very reason that the Act took the form 
of a declaratory. Act. The Act was indeed designed as a rebuke to 
the judges. But this hardly overcomes the point that the common 
law, as declared by the judges, was different from the common law 
as declared by Fox’s Act. In modern times the practice would, I 
think, be to amend the law but to make the amendment 
retrospective. This double-barrelled process is Parliament’s way of 
acknowledging the supremacy of the judges in the matter of 


45 Parmiter v. Coupland (1840) 6 M. & W. 105; Baylis v. Lawrence (1841) 11 Ad. & 
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declaring what the law is, but reserving to itself the power of 
altering it, and of altering it even for past cases if this is deemed 
desirable. 

This more modern technique appears to me to run counter to 
the Cross thesis, while the technique used in Fox’s Act would tend 
to support the Cross thesis. If statute law and common law really 
constitute one integral body of law, there seems no reason why our 
sovereign Parliament should not be able to declare the common 
law to be something different from what the judges say it is. But I 
incline to think that most lawyers and even most parliamentarians 
would today think this improper, if not indeed in some sense 
conceptually impossible.“ I think a lawyer today would say that 
the common law is by definition what the judges say it is; 
Parliament may command the judges to change the rules they 
apply, even retrospectively, but Parliament cannot make the 
common law different from what the judges say it is any more than 
it can alter a historical fact. But these are rather deep waters of 
constitutional theory, and I propose to leave them to discuss a 
number of other areas of law where it seems to me clear that there 
is some real support for the Cross thesis. 


IV 


I will pause to mention, but not to discuss at any length, that there 
are in the books a number of illustrations of very dramatic statutory 
construction, which are difficult to reconcile with the traditional 
canons of interpretation, but which could easily be justified if the 
courts had the power to extend statutes by analogy. Consider, for 
instance, the case of the Edison Telephone Co.“ in 1880 where it 
was held that a telephone conversation was a telegram transmitted 
by telegraph within the meaning of the Telegraph Act 1869, or the 
Privy Council ruling in 1932 that broadcasting falls within the 
definition of “telegraphs,”** or in very recent times, the decision 
that a microfilm record is a bankers’ book within the meaning of 
the Bankers Books Evidence Act 1879. There must be scores, 
perhaps hundreds of courageous decisions of this character; but 
almost certainly there are just as many on the opposite side where 
such decisions could possibly have been made, but were not. If it 
were permissible for the courts—subject no doubt to appropriate 
limitations—to apply statutes by analogy, it is possible that cases of 
this nature could be dealt with in a more principled and hence 


more predictable way. 
a es 


“° One other example of a declaratory Act which chafiiged the law laid down by the 
courts is the Territorial Waters Jurisdiction Act 1868, but it is interesting to note that 
while the preamble claimed the Act to be declaratory, the sidenote to s.2 recognises that 
the law was being changed. 

4 (1880) 6 Q.B.D. 244. 

* Re Regulation and Control of Radio Communication in Canada [1932] A.C. 304. 
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I turn now to one or two illustrations of a different kind. Where 
an important new common law question is raised for decision the 
courts may sometimes look at statutory provisions by way of direct 
analogy, or sometimes as simply part of the general background 
against which the common law decision must be made. It is 
surprisingly hard to find clear illustrations of true analogical 
reasoning in modern times—the cases may exist, but they cannot 
easily be traced through Digests or Indexes—but one such case is 
the House of Lords decision in Parry v. Cleaver.© The question 
here was whether in a common law action for damages for personal 
injuries, the receipt by the plaintiff of a disability pension should 
be taken into -account by way of reduction of the damages. Lord 
Reid invoked the analogy of the Fatal Accidents Acts which clearly 
exclude from consideration any pension or life insurance; the 
decision, he said, was largely a matter of policy, and it was 
desirable to have regard to.the policy adopted by Parliament in a 
closely analogous field. But the speeches of the other Law Lords 
show the difficulties involved in this kind of reasoning by analogy 
from statute. Lord Morris, for instance, thought there was a 
manifest difference between claims under the Fatal Accidents Acts 
and claims by living plaintiffs; indeed, he suggested, it might be 
inferred that because Parliament had not legislated for living 
plaintiffs in the same way that they had legislated for fatal claims, 
a contrary inference could be drawn as to how the case should be 
decided. Lord Wilberforce pointed to a still greater difficulty. The 
Law Reform (Personal Injuries) Act 1948 dealt with the deduction 
from damages of social security benefits, and it could well be 
suggested that this was a closer analogy than that of the Fatal 
Accidents Act. But “this type of solution” added Lord Wilberforce, 
“is not open to the courts.” He did not explain why not, but it is 
not difficult to guess. The 1948 Act provides for the deduction 
from common law damages of half. the value of the benefits 
receivable over a five-year period. It is thus evidently not a 
principled piece of legislation but a political compromise of some 
kind, and one can see that there are great difficulties about using 
legislative analogies from which no clear principles can be drawn. 
But then, what is to be done where, as in the instant case, there is 
one good statutory analogy which cannot be applied because no 
principle can be deduced from it, and a much less good statutory 
analogy which can be applied because a principle can be drawn 
from it? 

Another case which perhaps deserves a passing mention here is 
Jobling v. Associated Dairies"! where the House of Lords wrestled 
with the almost insoluble problems arising from multiple sufficient 
causation, first brought into prominence by Baker v. Willoughby.” 
One of the arguments made in support of the decision in Baker v. 
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Willoughby, to the effect that a-tortfeasor should not lightly be 
relieved of liability as a result of a subsequent concurrent cause, 
was that those responsible for the subsequent injuries might be 
men of straw, unable to meet any awards of damages.” In the 
Jobling case this argument was rejected by Lord Wilberforce and 
Lord Edmund-Davies on the ground that the injured plaintiff 
might still be entitled to compensation from some other source 
such as the Criminal Injuries: Compensation scheme, or statutory 
social security benefits. It is not yet clear whether this means that 
arguments about fairness and justice in possible extensions of the 
law of personal injuries must now be conducted against the 
statutory background of the social security schemes. This is not, of 
course, a case of extending or developing the common law by 
analogy to a statute; but it is very close to the converse case of 
restricting or confining developments of the common law because 
of the existence of statutes which are to some degree in pari 
materia. It should be added that the whole House of: Lords in 
Jobling rejected one of the main planks of Lord Reid’s argument 
in Baker v. Willoughby on the ground that it was a mistaken 
application of a statutory analogy. Lord Reid-had relied heavily on 
a decision™* under the Workmen’s Compensation Acts which is 
another clear instance of the use of a statutory analogy in a 
common law case; but the utility of the illustration as a precedent 
is somewhat weakened by the fact that the analogy. was so 
manifestly defective. ' ' 

I return now to a series of cases concerning the effect of statutes 
which overturn common law decisions. I suggested earlier that the 
general tendency of the courts seems to be to treat such statutory 
reversals as not affecting the principles of thẹ case in question; but 
there are a number of clear exceptions to this general tendency. In 
particular it is possible to identify two types:of case where the 
courts are apt to treat such legislative reversals of common law 
cases as wiping the slate clean and enabling the common law to be 
reformulated and developed along new lines. The first type of case 
concerns common law rules which have become totally out of line 
with the general judicial approach to the subject, so that if it were 
not for the restrictions which the judges place on their own powers 
they would clearly overrule the older cases themselves. One thinks, 
for instance, of the doctrine of common employment which the 
courts would certainly have abrogated before it was abolished by 
Parliament in 1948, if they had not thought that this was too 
drastic an exercise of legislative power. So when in Broom v. 
Morgan% counsel sought to argue by analogy from the now- 
abolished doctrine of common employment, Lord Denning declared 
that the doctrine “should be disregarded in the same way as if it 
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53 See, e.g. McGregor, Damages (14th ed.), §1146. 
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had never been enunciated. Statute law and common law should,” 
he went on, in full support of the Cross thesis, “be integrated as 
one law.”°* If the authority of Lord Denning is thought too suspect 
to support such a dramatic result, it is possible to point to a Privy 
Council decision of 1885 where the judges refused to apply as a 
part of the common law of Canada, a series of decisions “which 
have been swept away by the legislature [that is, in England] as 
fraught with inconvenience and mischief.”*” 

There is a second kind of case, where the courts have shown 
willingness to regard legislative reversal of common law doctrines 
as justifying further re-adjustment of the common law, beyond the 
scope of the enactment itself. In both the examples I have in mind 
the common law led to results which the judges themselves came 
to find unsatisfactory, and they were led to use shifts and devices 
to evade these results. Subsequent legislation freed the judges from 
the need to resort to these devices. The first example is the Law 
Reform (Contributory Negligence) Act 1945. It is well known that 
before this Act the judges had often used strained causation 
arguments to hold that a defendant was solely responsible for an 
accident even though on any normal use of causal principles the 
plaintiff would have been regarded as partly to blame. The Act 
itself said nothing about the rules of causation, and in Davies v. 
Swan Motor Co.*® Bucknill L.J. insisted that these rules had not 
been altered by the Act.” Of course if that were true the absurd 
result would have followed that the defendant would still have 
been held solely to blame in cases where this result, in defiance of 
all common sense, had been arrived at before the Act was passed. 
In the same case, however, Denning L.J. said that a distinction 
must be drawn between the legal effect of the Act and its practical 
effect. The legal effect might be the narrow one referred to by 
Bucknill L.J., but the practical effect was to lead to a broader view 
of questions of causation. There is no doubt that in the result 
Denning L.J.’s view has been entirely vindicated, but his statement 
of the position is open to one criticism. What Denning L.J. refers 
to as the practical effect of the Act is in fact also a legal effect. It 
is not possible to say that what judges rule on issues of causation is 
not part of the law. So it must be recognised that the effect of the 
Act was indeed to enable the judges to alter the law beyond the 
scope of the direct enactment that the Act achieved. 

If this conclusion is once again to be regarded as a trifle suspect 
because it rests upon the sole authority of Lord Denning, the same 
cannot be said of the second illustration. I refer to the doctrine of 





5 [1953] 1 Q.B. 597. For some more extreme (and manifestly erroneous) dicta by 
Lord Denning in this general area, see Beverley Acceptances v. Oakley [1982] R.T.R. 
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fundamental breach and the rules of construction of exclusion 
clauses. The story is too well known and too recent to need 
rehearsing here. What is quite clear, as it seems to me, is that the 
House of Lords has now accepted the legitimacy of altering the 
rules of construction of exclusion clauses and perhaps even, though 
more arguably, the doctrine of fundamental breach, as a result of 
the passing of legislation which did not itself make these changes in 
the law. 

To take the rules of construction first. As we all know, there was 
a long history of severe and restrictive construction of exclusion 
clauses until the passing of the Supply of Goods Act in 1973, and 
its replacement by the Unfair Contract Terms Act 1977. In the 
George Mitchell case substantially the same conflict of opinion 
occurred that had taken place in Davies v. Swan Motor Co. On the 
one side Lord Denning was still there—34 years later—to argue 
that with the passing of this legislation the need for the special 
rules of construction of exclusion clauses had disappeared, and that 
the exclusion clause in the instant case ought to be given its natural 
and ordinary meaning, and then struck down under the statute. On 
the other side, the majority of the Court of Appeal insisted with 
traditional orthodoxy, like Bucknill L.J. in Davies v. Swan Motor 
Co., that the Act had no effect on the law outside its immediate 
area of application, and that the old rules of construction had to be 
applied. Fortunately, on this occasion the House of Lords was at 
hand to uphold Lord Denning’s judgment and his whole approach, 
with one or two minor exceptions concerning the difference 
between limitation clauses and exclusion clauses. There is no 
escaping the fact that this judgment of the House of Lords has 
recognised that, at least in this type of situation, statutory 
alterations in the law can be used as a justification for reformulation 
or redevelopment of the common law, quite apart from the changes 
directly made by the Act. This is not a matter of developing the 
common law by analogy, because the change is more in the nature 
of a consequential amendment, as a parliamentary draftsman might 
call it. But it certainly is supporting evidence for the Cross thesis of 
the integrity of common law and statute law. 

Of course, to recognise what actually happened in the George 
Mitchell case at once raises questions about the possible use of this 
technique. How far does it go? Getting rid of artificial rules of 
construction is one thing, but what about other shifts and devices 
adopted by the courts as ways round unreasonable exclusion clauses 
in recent years? What about Adler v. Dickson,® for instance, and 
similar cases holding that an employee can be sued in tort when his 
employer is protected by a contractual exclusion clause? If the 
exclusion clause is held to be reasonable and valid under the 1977 
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Act, is this result still to be permitted?” Then there are questions 
about the binding effect of appellate court decisions. In the George 
Mitchell case no suggestion was made in the House of Lords that 
the result at which they arrived could not appropriately and 
properly have been arrived at by the Court of Appeal, despite 
many earlier cases in the House of Lords supporting the restrictive 
tules of construction of exclusion clauses. Does that mean that in 
this sort of case, a judge of first instance can use a statute to 
declare a decision of the House of.Lords obsolete even where the 
Act clearly does not actually reverse that decision?™ 

-I will leave these questions for the future to deal with, and pass 
on to say a few words about the very similar process by which the 
doctrine of fundamental breach was eventually disposed of. Again 
the story is well enough known. First, the series of Court of 
Appeal decisions enunciating the doctrine of fundamental breach 
as a rule of substantive law, then the Suisse Atlantique case,“ 
apparently rejecting this doctrine, only to be followed by further 
Court of Appeal and first instance decisions finessing their way 
round the speeches in the House of Lords; and finally, the Photo 
Productions case,© in which the House made no mistake about 
giving the final quietus to the doctrine. But what I want to draw 
attention to are some remarks of Lord Wilberforce in this latter 
case: 


-“The doctrine of ‘fundamental breach’” he said, “in spite of its 
imperfections and doubtful parentage has served a useful 
purpose. There were a large number of problems, productive 
of injustice, in which it was worse than unsatisfactory to leave 
exclusion clauses to operate.”© 


He then referred to the Unfair Contract Terms Act, even though 
the Act did not actually govern the facts in Photo Productions and 
went on to say that “after this Act” it was better to allow freedom 
of contract to operate, at least in commercial matters generally, when 
the parties are not of unequal bargaining power. Jurisprudentially 
speaking, these remarks are of enormous interest, and it is not 
surprising to see them emanating from Lord Wilberforce to whom 
I would like in passing: to pay my tribute as one of the greatest 
Law Lords of the twentieth century. For it.will be seen that Lord 
Wilberforce refused to pronounce the old fundamental breach 
cases as right or wrong: they served a useful purpose, he insists, 





® I may be permitted to say that in my submissions to the Law Commission over 10 
years ago I recommended that, once some method of controlling unreasonable exclusion 
clauses was enacted, the rule in Adler v. Dickson ought to be reversed. My 
recommendation was never commented on. 

& In the Photo Productions case [1980] A.C. 827 where the same question was also 
discussed, Lord Scarman approved the refusal of McKenna J. at first instance to follow 
the “sophisticated refinements” into which the courts had previously been led. 

& [1967] 1 A.C. 361. ` 

§ [1980] A.C. 827. 

At p.843. 
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which implies that they were a proper exercise of the judicial 
function. But after the new Acts were passed, they were no.longer 
needed and ought to be overruled. It may be objected that this 
fails to explain the Suisse Atlantique decision, and Lord Wilberforce’s 
own concurrence in that decision. But the answer to this objection, 
I think, is that it was already manifest at the time of'the Suisse 
Atlantique decision that some consumer protection legislation 
dealing with unfair contracts was imminent. Indeed, Lord Reid 
specifically said that as a result of the decision in that case “there 
[would] certainly be a need for urgent legislative action but [he 
added] that is not beyond reasonable expectation.”” ; 

Had this expectation not been. fulfilled, and had it continued to 
seem that Parliament did not propose to do anything about unfair 
contract terms, then it is highly probable that by the present time 
the courts would already be busy retreating from the Suisse 
Atlantique decision, or at least looking for alternative ways of 
meeting the problem. The importance of this is that it involves 
recognising the reality that the development of the law always must 
involve some degree of mutual co-operation between Parliament 
and courts. It is no longer possible to say of legal decisions or legal 
doctrines that they are in some immutable or absolute sense right 
or wrong: they may be right and appropriate when the Statute 
Book is in one condition, and wrong and- unnecessary when. the 
Statute Book is in a different condition. 


Vv 

Any attempt to. draw conclusions of general application from the 
above scattered and fragmented illustrations of odd happenings in 
the relationship of common law and statute law seems to me 
premature. So far as English law was concerned, the whole subject 
was only put on the agenda by Sir Rupert Cross and he dealt with 
it briefly. I have indicated that it is a great deal more complex than 
he suggested, and I have drawn on my own, and some of my 
colleagues’ memories for useful illustrations of the subject. But 
illustrations are difficult to come by using traditional research 
methods, and other memories may be better than my own. We 
need more research and more examples before we can even begin 
to think very coherently about the subject, though I think I have 
shown that the approach of the courts to the subject has hitherto 
lacked consistency. But some warnings are in order. 

The first is a warning about a’ blind alley down which there are 
signs that the courts have sometimes been tempted to venture. If 
the courts are to be free to use an Act as an analogy, or to extend 
its area of operation indirectly by reformulating the common law, 
there may be a temptation to speculate about the reasons for 
Parliament’s failure to make the alterations itself. In Herrington v. 





& [1967] 1 A.C. at p.406. 
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British Rail® the House of Lords indulged in such speculations on 
a considerable scale. Parliament, in enacting the Occupiers’ Liability 
Act had omitted to do anything about the law relating to 
trespassers. What was the significance of this omission? Lord Reid’s 
initial reaction was to say that Parliament’s “pointed” omission to 
alter the law must be taken as affirmation of the existing common 
law rule laid down in Addie’s case®; but he then retreated from 
the position, saying that it was “just possible” that Parliament’s 
omission was due to its inability to make up its mind what to do 
about the law relating to trespassers. Lord Morris was inclined to 
think that Parliament’s deliberate abstention from legislation as to 
trespassers made it “not fitting” for the courts to make fundamental 
changes in the law. Lord Wilberforce thought that Parliament must 
have intended the courts to be free to continue to develop the 
common law in their traditional way. In my view it was a serious 
blunder for the House of Lords to indulge in these speculations, 
both on practical and on constitutional grounds. As to practical 
grounds, it must be perfectly plain that, given the limited material 
available to the courts for the discovery of Parliament’s intentions, 
it is quite hopeless for the judges to ask why Parliament has failed 
to legislate on a given topic. There are all sorts of possible 
reasons—lack of time, lack of ministerial energy, lack of agreement 
as to the alternatives, satisfaction with the existing law, and so on. 
Even if the courts could consult Hansard they would often find no 
answer to the question; without such consultation the quest is 
futile. As we all know, it is often difficult enough to know what 
Parliament intended even on those subjects that it has legislated 
upon; how is it to be supposed that Parliament’s intentions can be 
divined on those subjects on which it has not legislated? But it is 
anyhow a constitutional mistake to ask the question at all. There is 
one; and only one, way in which Parliament is entitled to make its 
intentions known to the judges, and that is by passing an Act. The 
intentions of Parliament, when not enshrined in a statute, have no 
legal or constitutional validity. Resolutions of the House of 
Commons, statements of Ministers, have no legal validity; how can 
it be suggested that some mysterious parliamentary intention not 
enshrined in a text can even be relevant to the decisions of the 
courts? In my view the courts should completely eschew the 
attempt to ascertain the intentions of Parliament as to a piece of 
non-existent legislation. 

Unfortunately, the House of Lords has recently repeated these 
heresies, and even acted upon them. In La Pintada® the House 
refused to depart from the common law rule that interest is not in 
general payable on an overdue debt on a number of grounds, one 
of which was that Parliament had failed to give statutory effect to 





6 [1972] A.C. 877. 
© [1929] A.C. 358. 
6a [1984] 3 W.L.R. 10. 
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the Law Commission’s proposed amendments to the law relating to 
interest. but had merely included one minor provision in the 
Administration of Justice Act 1982, dealing with this subject. I 
remain unpersuaded that this is a constitutionally permissible 
ground of decision. I accept, of course, that within the narrow 
confines of a single provision (a single section, or subsection, for 
instance) what is omitted may be a proper aid to the construction 
of what is included. And I can see that it might be appropriate in 
some cases for the courts to take account of the mere failure of 
Parliament to pass legislation in -deciding how the common law 
ought to be developed. But what seems to me quite wrong is to 
treat the failure of Parliament to pass a Bill as though it were an 
actual enactment to the opposite effect. In fact, as is perfectly well 
known, the reason why Parliament did not enact the Law 
Commission’s proposed Bill on interest, was not because Parliament 
rejected the proposals, but because the government decided not to 
introduce the Bill. Now the government has no legislative powers, 
and their decision not to introduce a Bill into Parliament cannot be 
treated as though it were a decision by Parliament itself. 

My second warning is of a more general nature. The idea of 
using statutes as analogies or as a source of principles in the 
development of the common law has an initial attraction, and it 
has been widely,” though still cautiously” used in America during 
the past few decades. The Uniform Commercial Code specifically 
recommends application of its provisions by analogy, and a 
considerable case law has grown up demonstrating the practicability 
of this methodology. But there are very real differences between 
the American political and constitutional system and our own 
which make this methodology much more difficult to operate in 
England. For one thing, our legislature is much more active than 
American legislatures, especially state legislatures. The need for 
judicial creativity is much greater there, and there is a corresponding 
need for methods by which the courts can jettison obsolete laws 
based on out-dated values. 

For another thing, American legislatures are accustomed to 
being told what they can and cannot do by the courts. Our 
legislature is not, nor would it take kindly to being criticised by the 
courts. Yet consider how difficult it would be for a judge 
empowered to act on the analogy of a statute to reject the analogy 
because he thought a better analogy was to be found in the 
common law cases. Could a judge, for example, refuse to apply a 
statute by analogy before it has come into force on the ground that 
he thinks the common law rule being reversed by the statute was 





= Law Commission, Report on Interest, Cmnd. 7229. 
s.15. 
7 See especially Traynor, “Statutes Revolving in Common Law Orbits” (1968) 17 Cath 
Un.L.R. 401; and see U.C.C., Art. 1-102. 
7 See Note, (1965) 65 Col.L.Rev. 880. But things have moved quite significantly since 
1965. 


28 THE MODERN LAW REVIEW [Vol. 48 


actually a better rule?” And yet the power to apply by analogy 
could not be a compulsion: the judges would have to be able to 
pick and choose. Would this not tend to force the judges into 
embarrassing and invidious comparisons between those statutes 
they prefer to apply by analogy and those they do not? Are there 
political problems here? As was once said by Lord Shaw of 
Dunfermline in a case where the House of Lords refused to 
interpret an Act by analogy to a common law rule, “analogies are 
dangerous.” Other problems arise from the fact that some 
legislation is party political in its nature and the courts could hardly 
be expected to reason by analogy from Acts of that kind. Yet how 
are judges officially to distinguish party political Acts from other 
Acts?” 

Yet despite all the dangers there does seem to me to be some 
scope for a cautious and coherent development here, and there is 
adequate support for such a development in the case law I have 
discussed. If J may conclude with an example of a recent statute 
which seems to me eminently suitable for extension by the courts 
in the ways I have discussed; one need look no further than the 
Forfeiture Act 1982. Here is an Act which clearly shows that a 
famous and age old common law principle—that no person shall 
benefit from his wrong—is, at least in many cases, based on out- 
dated values. Yet the 1982 Act only nibbles away at one corner of 
the principle. Surely the judges would be justified in using the Act 
to narrow the application of this common law principle?” 

P. S. ATIYAH* 


72 In California, statutes have been applied by analogy before they are in force, see 
Traynor, op. cit. i 

73 Gray v. Ashburton [1917] A.C. 26, 37. 

7 Another problem about reasoning from the analogy of statutes is that the common 
law in different parts of the Commonwealth would then gradually diverge, though the 
importance of maintaining the unity of the common law in the Commonwealth may have 
been exaggerated. 

7% Another example of a principle which could be extracted from statute law and 
developed in the common law itself is the principle against racial (or perhaps also sexual) 
discrimination. As to this, see the remarks of Lord Morris in Charter v. Race Relations 
Board [1973] A.C. 868, 889, where it is suggested that the Race Relations Acts had 
introduced a new guiding principle of fundamental and far-reaching importance into the 
law. . 
* Professor of English Law, Oxford University. I am greatly indebted to Mr. F. A. R. 
Bennion for some helpful suggestions and interesting discussion about the theme of this 
article. 


FORBIDDEN REASONING PERMISSIBLE: 
SIMILAR FACT EVIDENCE A DECADE AFTER 
BOARDMAN 


In R. v. Boardman! Lord Hailsham of St. Marylebone said, of the 
. tule under which similar fact evidence may be excluded, “what is 
not to be’ admitted is a chain of reasoning and not necessarily a 
state of facts.”” The rationale of exclusion lies not in the intrinsic 
nature of similar fact evidence but in the risk that resort will be 
had by the trier of fact to a form of reasoning which is suspect 
because (when the evidence is tendered on behalf of the prosecution 
in a criminal case) it is liable to ‘be dangerously prejudicial to the 
accused. Evidence, which tends to show that an accused has on 
other occasions behaved in a way similar to that in which: it is 
alleged that he behaved on the occasion which is the subject 
matter of the charge, is not unacceptably prejudicial per se. Its 
reception will, however, often in fact be prejudicial on identifiable 
grounds and in an identifiable way: it will be liable to induce in the 
minds of the triers of fact—the jurors or magistrates—a particular 
chain of reasoning which rests on an all too readily made 
assumption that the accused is unlikely to have changed his habits. 
The fact that he is shown to have behaved in a certain way on 
other occasions suggests that he has a tendency or propensity to 
behave in that way; it is assumed to be a continuing tendency or 
propensity; and this in its turn tends to show that he did in fact 
behave in that way on the occasion to which the charge relates. 
The focal point of prejudice is the inherent reluctance or, inability 
of the trier- of fact to have due regard to the possibility that the 
accused has mended his ways, or to the fact that in any event most 
criminal propensities manifest themselves only intermittently. 

It is important not to regard the “forbidden type of reasoning”? 
as a mental process that a logician would necessarily treat as 
worthy of the name reasoning: it is the “reasoning” in which the 
trier of fact is nevertheless thought to be liable to indulge. The 
danger to be guarded against is not what a juror or magistrate 
might rationally do but rather what he or she is thought to be in 
actuality likely to do. The only useful enquiry involves not simply 
an exercise in logic but more centrally an assessment of likely 
emotional reactions and thought patterns on the part of average 
jurors and average magistrates. This crucial distinction is occasionally 
but dimly perceived by judges and is often ey disregarded by 
academic logicians manqués. 


1 ; 1975] Ac. 421. 


: ibid ee ‘Lord Hailsham at p.453. 
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The general thesis of this short article is that when similar fact 
evidence is admitted this is (and ought to be), either because the 
evidence has substantial probative value in a way that does not 
depend upon the forbidden type of reasoning, or because, very 
exceptionally, resort to that otherwise forbidden type of reasoning 
is warranted in particular circumstances. There are these two 
distinct justifications for the reception of similar fact evidence, and 
they must be considered separately. 

It is with the first of these justifications that the latter part of 
Lord Herschell’s famous dictum in Makin. v. Attorney-General for 
New South Wales* was (albeit perhaps infelicitously formulated) 
probably largely concerned. Distinguishing the exclusion of 
“evidence tending to show that the accused has been guilty of 
criminal acts other than those covered by the indictment, for the 
purpose of leading to the conclusion that the accused is a person 
likely from his criminal conduct or character to have committed the 
offence for which he is being tried,” the Lord Chancellor continued: 

“On the other hand, the mere fact that the evidence adduced 
tends to show the commission of other crimes does not render 
it inadmissible if it be relevant to an issue before the jury, and 
it may be so relevant if it bears upon the question whether the 
acts alleged to constitute the crime charged in the indictment 
were designed or accidental, or to rebut a defence which 
would otherwise be open to the accused.” 


The words “if it be relevant to an issue before the jury,” if left 
unqualified, would in effect deprive the exclusionary rule of 
substance, for no evidence is admissible unless it is relevant to an 
issue before the trier of fact. It is, however, not unreasonable to 
suppose that these words were intended to refer only to evidence 
the relevance of which does not necessarily involve what has now 
been dubbed the “forbidden type of reasoning” and which for 
convenience can be referred to simply as the forbidden reasoning. 

Simple illustrations of admissibility of evidence of this sort are 
provided by cases of what may be termed specific or particular 
relevance. Suppose, for example, that an accused is charged with 
theft, it being part of the prosecution case that he knew the key to 
a combination lock. Evidence of the fact that he had previously 
stolen the victim’s diary containing a record of that key would be 
admissible, not to show that the accused was in the habit of 
stealing, but to show that he knew the key. Suppose again that an 
accused is charged with stealing one part of a ten pound note that 
has been torn in half. Evidence that he had previously stolen the 
other part of the note would surely be admissible to show that he 
had a particular interest in acquiring the first part, and not to show 
that he had a predilection for the acquisition of mutilated bank 
notes. ` 


4 [1894] A.C. 57, 65. 
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Less obvious, but no less real, examples of the reception of 
evidence that has substantial relevance in a way not involving 
resort to the forbidden reasoning are to be found in situations in 
which the disputed evidence does not establish that the accused has 
behaved in a similar reprehensible way on any other particular 
occasion, but merely indicates his involvement in the repetition of 
a pattern of similar events which is unlikely to have resulted from 
coincidence or “accident.” This situation can arise when a particular 
defence or explanation relating to the instant occasion has been (or 
is clearly going to be) put forward by the accused—a defence or 
explanation which, when viewed in isolation, appears plausible but 
which if seen in the context of the repeated pattern of similar 
events becomes markedly implausible. Indeed, when so viewed the 
defence or explanation ceases to be in any real sense “open to the 
accused.” This type of situation was exemplified by Makin’s case 
itself and by the case of the “Brides in the Bath,” R. v. Smith.° In 
the latter case the appellant was charged with the murder of a 
woman with whom he had recently gone through a bigamous 
marriage ceremony. Later she had been found dead in her bath. 
The accused, who stood to benefit financially from her death, had 
sought to show that it had been caused by an epileptic fit. At the 
trial evidence was given of the deaths of two other women on 
other occasions, that the appellant had gone through a form of 
marriage with each of these women, that both had died in their 
baths in circumstances very similar to those surrounding the death 
of the victim in the instant case, and that in each case the accused 
had stood to benefit financially by the woman’s death. The Court 
of Criminal Appeal held that this evidence had been rightly 
admitted at the trial. Counsel arguendo on appeal had quoted the 
words of the trial judge to the jury: “And then comes in the 
purpose, and the only purpose, for which you are allowed to 
consider the evidence as to the other deaths. If you find an 
accident which benefits a person and you find that the person has 
been sufficiently fortunate to have that accident happen to him a 
number of times, benefiting him each time, you draw a very 
strong, frequently irresistible inference, that the occurrence of so 
many accidents benefiting him is such a coincidence that it cannot 
have happened unless it was by design.” Lord Reading C.J. then 
interjected: “I think that puts it very accurately, and states exactly 
the reason why the evidence is admissible.”° The value of this type 
of evidence does not depend upon any assumption that a defendant 
has not mended his ways: it rests upon the much more sure ground 
of the laws of chance. In the Smith case it was not established that 
the accused had been responsible for the death of any one of his 
previous “wives”: therefore no question arose as to whether he was 
likely to have mended his ways. The improbability relied upon was 


5 (1915) 11 Cr.App.R. 229. 
6 Ibid. 233. 
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the improbability that each of his “wives” was by chance accident- 
prone and, moreover, accident-prone in a “strikingly similar” way 
and in strikingly similar circumstances. 

A fairly recent civil case which neatly illustrates the point is 
Mood Music Publishing Co. Ltd..v. De Wolfe Publishing Ltd.’ 
There both parties were music publishers. The plaintiffs brought an 
action for infringement of copyright. The defendants admitted the 
similarity of a musical work produced by themselves to a work in 
which the plaintiffs owned the copyright, but they alleged that the 
similarity resulted from sheer coincidence. In order to rebut this 
defence the plaintiffs were allowed by the trial judge to adduce 
evidence of other works produced by the defendants which were 
remarkably similar to works in which other persons: owned the 
copyright. The Court of Appeal held that this evidence had been 
rightly admitted. Lord Denning M.R. said: 

“The matter in issue in the present case is whether the 
` resemblances [to the work in respect of which the action was 
brought] are mere coincidences or are due to copying. Upon 
that issue it is very relevant to know that there are these other 
cases of musical works which are undoubtedly the subject of 
copyright, but that the defendants have nevertheless produced 
musical works bearing close resemblance to them. ereas it 
might be due to mere coincidence in one case, it is very 
unlikely that they would be coincidences in four cases.”® 


Three further, but somewhat random, observations may be made 
about the reception of similar fact evidence, perhaps more aptly 
designated “similar situation” evidence, of this type. 

First, Lord Herschell in Makin’s case instanced as an example of 
evidence that is admissible because it is “relevant to an issue 
before the jury,” evidence which “bears upon the question whether 
the acts alleged to constitute the crime charged in the indictment 
were designed or accidental.” This wording, particularly the use of 
the word “designed” in contradistinction to “accidental,” has 
proved to be a source of confusion because it has given rise to the 
notion that similar fact evidence is especially admissible in order to 
prove mens rea. This in its‘ turn has led to the linking, and 
sometimes equation, of the defence of “innocent association” with 
the defence of “accident.” It is submitted that by “accidental” Lord 
Herschell probably meant (and certainly. ought to have meant), not 
“unintentionally,” but rather resulting from forces over which the 
detendent had no control—what might be loosely termed coincidence 


i (1976) 1 Ch. 119. 

8 bid. 127. Lord Denning M.R. continued: “It is rather like R. v. Sims [1946] K.B. 
531.” The result of the Sims decision was that, when four strikingly similar allegations 
were made (in each case by a different person) as to the misbehaviour of the accused on 
four different occasions, evidence of each allegation was admitted to negative the 
possibility of the other such allegations being untrue. It was objectively unlikely that four 
different persons should independently tell markedly similar stories about the same man 
on four separate occasions, and that all should be telling the same lie or making the same 
mistake. See infra. 
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or chance. The accused in R. v. Smith and the defendants in Mood 
Music Publishing Co. Ltd. v. De Wolfe Publishing Ltd. both raised 
the defence of accident in this sense. 

Secondly, evidence that is relevant to rebut the defence of 
accident in this sense will sometimes have (or appear to have) in 
addition relevance as “propensity” evidence, that is to say relevance 
involving the forbidden reasoning.’ In such cases, the trial judge 
should, as Lord Reading C.J. emphasised in R. v. Smith, instruct 
the jury as to the limited purpose for which the evidence should be 
used. However diligently the judge does this, the jury may in fact, 
perhaps in a confused and partial way, nevertheless resort to the 
forbidden type of reasoning. This can be seen as an acceptable risk 
if the evidence has in fact very substantial independent relevance. 
As Lord Herschell indicated the “mere fact” that it tends to show 
the commission of other crimes does not render the evidence 
inadmissible. 

Thirdly, if an accused were to admit that accident had played no 
part on the other occasions but were to allege accident simply in 
relation to the offence charged, the evidence would logically be 
deprived of much force, except of course, as propensity evidence. 
It is, however, highly unlikely that an accused would do this: it is 
unlikely that Mr. Smith would have admitted the deliberate killing 
of his other “wives” in order to demonstrate the plausibility of his 
defence of accident in response to the crime charged. 

Another type of so-called similar fact case is that in which the 
disputed evidence is in reality of similar, but as yet unproved, 
allegations. This is a situation which is often presented when 
separate charges relating to different complainants are being tried 
together. Then, as Lord Wilberforce emphasised in R. v. 
Boardman," the principle must be the same as if there were only 
one charge relating to one complainant. So too it is a situation 
which can arise when an application is being made, on behalf of an 
accused who is being charged on several counts, for separate trials 
in respect of counts involving separate but similar allegations. 
Whether such an application is to be granted is ultimately a matter 
for the judge’s discretion. The judge ought not, however, in the 
absence of a strong nexus between the counts, to refuse the 
application unless, inter alia, he is satisfied that the evidence 
relating to each such count would be admissible on the others. 
Lord Cross said in R. v. Boardman: 


“If the charges are tried together it is inevitable that the jurors 
will be influenced, consciously or unconsciously, by the fact 


°’ Evidence having this type of probative significance may also indicate a propensity in 
the accused in so far as it implies that on the majority, if not all, of the occasions the 
accused’s involvement was not innocent. But the propensity here does not depend upon 
an initial assumption that the accused has not mended his ways. It is rather a by-product 
of reasoning dependent upon resort to the laws of chance for the purpose of tactically 
negativing a defence or explanation. 

© [1975] A.C. 421, 443. 
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that the accused is being charged not with a single offence 
against one person but with three separate offences against 
three persons. It is said, I know, that to order separate trials 
in all these cases would be highly inconvenient. If and so far 
as this is true, it is a reason for doubting the wisdom of the 
general rule excluding similar fact evidence. But so long as 
there is that general rule the courts ought to strive to give 
effect to it loyally and not, while paying lip service to it, in 
effect let in inadmissible evidence by trying all the charges 
together.” 


To countenance reception on the basis of the forbidden reasoning 
could be exceptionally dangerous in these situations. The evidence 
seldom has already manifested probative value and it is almost 
always liable to be prejudicial. Moreover, looked at from the 
standpoint of the forbidden reasoning there is an element of 
circularity: the similar facts from which the propensity is to be 
inferred are themselves being established in part by reliance upon 
facts to be inferred from the propensity. It is therefore somewhat 
surprising that the Court of Appeal in the very recent case of R. v. 
McGlinchey” has explicitly refused to regard this statement by 
Lord Cross, and a statement to the same effect by Lord 
Wilberforce,” “as intended to apply beyond circumstances such as 
those before their Lordships in Boardman’s case.”'* The Court, 
having emphasised that in the exercise of judicial discretion when 
considering an application for separate trials there must be a 
sufficient nexus between the offences, held that “A sufficient nexus 
_will exist if evidence of one offence would be admissible on the 
trial of the other, but the rule is not confined to such cases... . 
All that is necessary ... is that the offences should exhibit such 
similar features that they can conveniently be tried together in the 
general interests of justice, including those of the defendants, the 
Crown, the witnesses and the public.” It is submitted that it will 
be a rare case indeed in which the interests of the defendant will 
be adequately protected when offences are tried together in 
circumstances in which, had they been tried separately, evidence 
relating to one would have been held inadmissible in relation to 
another because of the danger of unwarranted resort by the jury to 
the forbidden reasoning. At the same time, however, there will be 
situations in which admissibility can be justifiably based on other 
considerations. These other considerations relate to the credibility 
of the prosecution witnesses rather than to the supposed criminal 
propensities of the accused. If different and independent witnesses 
are going to make similar allegations about the behaviour of the 
accused each on a different occasion, and if the defence must in 


11 Ibid. 459. 

12 a 78 Cr.App.R. 282. 
3.11975] A.C. 421, 442. 

4 (1983) 78 Cr.App.R. 282, 287. 
15 Ibid. 285. 
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effect be that these witnesses are all lying or mistaken, the similar 
allegation evidence can be received in order to demonstrate the 
element of improbable coincidence implicit in that defence. Resort 
to the forbidden reasoning is not involved. Reliance is placed upon 
the fact that it is objectively highly improbable that a number of 
different and independent witnesses should all be lying or mistaken, 
and should all be telling strikingly similar lies or making strikingly 
similar mistakes, and all should be doing so about the same 
person. The similar allegation evidence is thus being used to 
indicate something, not about the criminal propensities of the 
accused, but rather about the credibility of the prosecution 
witnesses. As Lord Wilberforce said in R. v. Boardman, “The 
probative force is derived, if at all, from the circumstance that the 
facts testified to by the several witnesses bear to each other such a 
striking similarity that they must, when judged by experience and 
common sense, either all be true, or have arisen from a cause 
common to the witnesses or from pure coincidence.”!° The value of 
the evidence, and thus the justification for its reception, should be 
assessed within this framework.” In such situations the justification 
for resolution of the similar fact (or here rather “similar allegation”) 
problem has marked affinities with the reasons for the reception of 
“similar situation” evidence in order to rebut the defence of 
accident as defined above. 

A fiction that has died hard in the law of evidence is that similar 
fact evidence, the only relevance of which involves ascribing a 
propensity to the accused, or, as it can now be said, rests upon the 
forbidden reasoning, is always inadmissible. The longevity of this 
fiction was greatly helped by several devices which mitigated the 
rigidity of its mandate. Similar fact evidence was said to be 
nevertheless admissible for the purpose of proving a particular 
issue, such as identity or mens rea. The plausibility of singling out 
for special treatment evidence going to this latter issue was often 
heightened by the ambiguity of the defence of accident which has 
been referred to above. Again, sometimes a dubious distinction 
was drawn between evidence tending to show propensity and that 
tending to show system, the latter being admissible; whereas in fact 
evidence of system has usually been simply evidence of a propensity 
to behave regularly and consistently (i.e. systematically) in a 
particular way. At other times reliance was placed upon a supposed 
distinction between defences of complete denial and defences of 
innocent explanation or innocent association. The logical and 
practical shortcomings of this supposed distinction were succinctly 
pointed out by Lord Cross in R. v. Boardman: “If I am charged 
with a sexual offence why should it make a difference to the 


16 Ibid. 444. 

See R. v. Sims [1946] K.B. 531 (as subsequently regarded by Lord Denning M.R. in 
Mood Music Publishing Co. Ltd. v. De Wolfe Publishing Ltd. [1976] 1 Ch. 119): see 
footnote 8 supra. See, too, Lord Cross in R. v. Boardman at pp.547-548. 


36 THE MODERN LAW REVIEW [Vol. 48 


admissibility or non-admissibility of similar fact evidence whether 
my case is that the meeting at which the offence is said to have 
been committed never took place or that I committed no offence in 
the course of it? In each case I am saying that my accuser is 
lying.”’* In the same case Lord Wilberforce drew attention to the 
dangers inherent in this dubious distinction: “It is sometimes said 
that the evidence of similar facts may be called to rebut a defence 
of innocent association, a proposition which I regard with suspicion 
since it seems a specious manner of outflanking the exclusionary 
rule.” 

Since the Boardman decision, or more particularly, having regard 
to what was said by several of their Lordships in that case, it is 
now accepted—albeit intermittently—that similar fact evidence, 
although only substantially relevant on the basis. of propensity type 
reasoning, will be admitted provided its likely prejudicial effect is 
sufficiently underpinned by its true probative worth. It is no longer 
necessary for a judge to seek out a specific escape route from a 
supposedly inflexible rule of exclusion. The rationality of this 
change of approach cannot be gainsaid. Its effect is to constitute a 
second and separate justification for the reception of similar fact 
evidence. The evidence is received not because it has substantial 
relevance without involving resort to the forbidden reasoning, but 
rather because such resort is in the circumstances exceptionally 
warranted. It is, however, important to understand some of the 
implications of this new approach and to be aware of potential 
dangers. 

When considering the admissibility of similar fact evidence which 
lacks substantial relevance otherwise than by resort to the forbidden 
reasoning, a judge must first make his own assessment of its true 
probative worth. He must assess the weight of the disputed 
evidence, and in doing this he is performing a function of a type 
usually reserved for the jury or trier of fact. It is to be noted that 
he (unlike a jury) must usually make his assessment before there 
has been an opportunity for the evidence to be tested by cross- 
examination. The judge’s second task is of a different order. He 
must form a view as to the effect which the evidence is in fact 
likely to have upon the minds of the jurypersons. It is to be 
emphasised that what is involved here is not an exercise in logic 
but rather a prognostic evaluation of likely jury reactions. Finally 
the judge must compare what are not altogether comparable. He 
must decide whether the true probative worth (a euphemism for 
judicial assessment of probative worth) of the evidence fully 
measures up to its prejudicial effect (i.e. the judge’s conjecture as 
to what its effect is in the circumstances in fact likely to be upon 


18 Ibid. 458. 

9 Ibid. 443. See, too, Lord Hailsham, ibid. 452: “I do not see the logical distinction 
between innocent association cases and cases of complete denial, since the permutations 
are too various to admit of universally appropriate labels.” 
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the jury). Obviously this new approach will often impose a 
formidable task upon the judge. Moreover, it can be seen as 
representing a shift, albeit an indirect and insidious one, away from 
trial by jury. Not only is the judge always involved in a preliminary, 
and in the event of exclusion controlling, assessment of weight, but 
also his decision to admit might in some cases be seen by an astute 
juror as a signal that the evidence is reliable. It is far from being 
the present writer’s suggestion that these implications of the new 
approach warrant its rejection. They do, however, perhaps indicate 
a danger which must be guarded against. That danger is, in short, 
that prejudicial propensity evidence is liable to be too readily 
admitted and that appellate courts will be unduly reluctant to 
intervene. It would be a bold judge who would claim that in 
assessing true probative worth he is himself totally free from the 
influence of the sort of prejudice to which it is feared the jury 
might fall victim. However, having regard to the flexible nature of ` 
the rule, an appeal court may be reluctant to intervene for the 
same sort of reasons as warrant reluctance to disturb the exercise 
of discretion by a trial judge. It is, therefore, important to 
remember that the new approach posits the application by the 
judge of a rule of law, not the exercise .of a discretion. The 
distinction between a flexible rule of law and a discretion is no 
mere pedantry. It is a distinction that can be crucial in terms of 
appellate control. The forbidden reasoning is in the great majority 
of cases forbidden for very good cause—the protection of an 
accused against being convicted on his record of a crime which he 
did not commit. It is only in the clearest case that true probative 
value should be seen as adequately underpinning possible prejudicial 
effect. It is obviously preferable for a multiplicity of reasons that 
justice be done at the trial without resort to appeal. It is, therefore, 
especially incumbent upon the judge to be constantly mindful of 
the words of Kennedy J. in R. v. Bond” in the Court for Crown 
Cases Reserved nearly 80 years ago: 


“Nothing can so certainly be counted upon to make a prejudice 
against an accused upon his trial as the disclosure to the jury 
of other misconduct of a kind similar to that which is the 
subject of the indictment, and, indeed, when the crime alleged 
is one of a revolting character, . . . and the hearer is a person 
who has not been trained to think judicially, the prejudice 
must sometimes be almost insurmountable. ”?! 


This present encapsulated disquisition upon the perennial problem 
of the admissibility of similar fact evidence has been provoked by 
the recent Court of Appeal case of R. v. Lewis.” Lewis had been 


9 [1906] 2 K.B. 389. 

1 Ibid. 395-396. 

2 (1983) 76 Cr.App.R. 33. In assessing the risk of the survival of this case as an 
authority some crumb of comfort can perhaps be derived from the fact that it has been 
reported neither in the Law Reports nor in the All England Reports. 
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convicted on four counts of indecent assault and on two counts of 
indecency with children. He applied for leave to appeal against 
conviction on the ground that certain evidence had been wrongly 
admitted by the trial judge. The Court of Appeal treated the 
application as the hearing of an appeal and, holding that the 
evidence had been rightly received, refused the application. 

The facts which had led up to the applicant’s conviction were 
these. At the material time a Mrs. Layland, who was separated 
from her husband, was living with her 10-year-old twin daughters, 
Cecilia and Kerry, who were the victims of the alleged offences, 
and her 14-year-old son, Andrew. A relationship developed 
between Lewis and Mrs. Layland, and he moved into her home 
where, as he put it, he sought to establish himself as a “father. 
figure” for the children. Although there were six counts in the 
indictment they involved only four incidents. These incidents may 
be identified and summarised in the following way: (1) The 
urination incident. In this ‘is was alleged that the applicant, after 
using the lavatory in the bathroom, had made an indecent gesture 
towards the twins who were having a bath. The applicant admitted 
making the gesture but said that it was in response to his being 
splashed by the children and that the gesture “was only in fun.” 
(2) The masturbation incident. The prosecution alleged that the 
applicant had when naked masturbated himself in the presence of 
the twins and had continued to do so notwithstanding their obvious 
embarrassment and distress. The applicant, although admitting that 
sometimes he had been naked in the presence of the children, 
denied that this incident had ever occurred. That the incident had 
occurred was corroborated by the evidence of the boy, Andrew. 
(3) The towelling incident. This concerned only Cecilia. The 
prosecution alleged that the applicant had indecently assaulted her 
by persistently rubbing between her legs with a towel when drying 
her after she had had a bath, notwithstanding her protest and 
notwithstanding the fact that at the age of 10 she was quite capable 
of drying herself. The applicant admitted drying Cecilia but, as he 
put it, “I never dried between her legs, not horizontally. Possibly 
the towel touched her legs while I was drying her vertically.” 
(4) The fondling incident. This concerned only the other twin, 
Kerry. The prosecution alleged that the applicant indecently 
assaulted Kerry by fondling her chest when “cuddling” her in bed. 
The applicant admitted that Kerry would sometimes come into his 
bed and he would give her a cuddle. However he said that this was 
simply a gesture of affection and was part of the father image 
which he was seeking to cultivate. So far as fondling her chest was 
concerned, he said that his hand may have strayed there but that it 
was without significance. 

At the trial evidence was admitted showing Lewis’s interest in, 
and qualified sympathy with, paedophilia. This consisted of evidence 
that he had in his possession magazines, letters and posters 
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obtained from the Paedophilic Society; evidence that in interviews 
with the police he had referred to himself as a paedophile, 
expressing the view that all love and affection is sexually motivated, 
but drawing a sharp distinction between being a paedophile and 
being a child-molester; and evidence that he had asked Mrs. 
Layland whether she was able to live with a paedophile. He sought 
leave to appeal on the grounds that the trial judge had been wrong 
in admitting any of this evidence. In support of this contention he 
made two submissions. First, as there was a substantial dispute as 
to whether in the case of at least one incident—namely the 
masturbation incident—the acts complained of had taken place at 
all, the prosecution was not entitled to introduce evidence for the 
purpose of negativing any supposed defence of accident or of 
innocent explanation of those acts. Secondly, the trial judge should 
in any event have refused in the exercise of his discretion to admit 
the evidence because its probative value was outweighed by the 
risk of prejudice to the accused. 

In the Lewis case, counsel for the applicant sought to rely upon 
R. v. Boardman” and more particularly upon what had been said 
there by Lord Cross and by Lord Wilberforce. The Court of 
Appeal regarded this reliance as unwarranted, the case being “not 
directly relevant since it concerned ‘similar fact’ evidence.”™ 
Donaldson L.J. (who delivered the judgment of the Court) said: 
“For our part, we do not find this authority of any assistance. Both 
Lord Wilberforce and Lord Cross were concerned solely with 
similar fact ‘evidence and that is not this case.”” However, a little 
later in the judgment, Donaldson L.J., after reciting the oft-cited 
words of Lord Herschell L.C. in Makin’s case, continued: “In the 
instant appeal we are not concerned with evidence tending to show 
that the applicant has been guilty of criminal acts other than those 
covered by the indictment. However, we are concerned with 
evidence which could lead the jury to conclude that the applicant 
was likely, or more likely, to have committed the offences for 
which he was being tried. The principles stated by Lord Herschell 
are therefore applicable. . . .””° So it is not altogether clear whether 
the Court was, or was not, seeking to differentiate between the 
inadmissibility of evidence of similar facts which is likely to be used 
in order to demonstrate a propensity to commit the crime charged, 
and the admissibility of other evidence likely to demonstrate the 
existence of such a propensity. For the reception of evidence to 
depend upon any such distinction would be extremely difficult to 
justify. What is objectionable and prima facie forbidden is any 
reasoning deriving from a propensity to commit the crime charged. 
The way in which the propensity is established is unimportant from 


B [1975] A.C. 421. 
*4 Ibid. 35. 


3 Ibid. 35. 
% Ibid. 36. 
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the point of view of the rule of exclusion and the policy underlying 
it. However, if the Court of Appeal did not intend to draw the 
distinction, it is difficult to see why it did not find “of any 
assistance” the leading modern House of Lords authority on the 
admissibility of similar fact evidence. 

A cause of even greater disquiet is that, whether because it 
regarded the philosophy of Boardman as irrelevant or on some 
other ground, the Court of Appeal was apparently unwilling to 
accept that the reception of evidence, which is likely to cause the 
jury to have resort to the forbidden reasoning, is only to be 
justified if, either it has additionally substantial relevance which 
does not involve this type of reasoning, or its true probative value 
(even on the basis of the forbidden reasoning) so clearly outweighs 
its prejudicial content that, in the words of Lord Cross in the 
Boardman case, its exclusion would be “an affront to common 
sense.””” In R. v. Lewis there was undoubtedly a serious risk that 
the disputed evidence would cause the jury to have resort to the 
forbidden reasoning, and indeed the evidence would seem to have 
no substantial relevance in any other way. It can scarcely be 
denied that the reception of the evidence could be highly prejudicial 
to the accused, and yet its true probative worth might well not be 
commensurate with this. 

Instead of accepting that the reception of propensity evidence— 
that is evidence likely to involve the forbidden reasoning—depends 
upon the true probative value/prejudicial content equation, the 
Court of Appeal reverted to the atavistic view that the admissibility 
of such evidence depends almost exclusively upon the nature of the 
issue upon which the evidence bears. More specifically the Court 
relied upon the distinction between the issue raised by a defence of 
“innocent association” or of “accident” and that raised by a 
complete denial, the assumption being that evidence of the 
applicant’s interest in, and thus predisposition towards, paedophilia 
was admissible upon the former issues but not upon the latter 
issue. “In the instant appeal there was a complete denial of the 
masturbation incident and there was, on the facts of that incident, 
no possibility of a defence of accident or that his actions, if proved, 
could bear an innocent explanation. However in the case of the 
other three incidents issues of accident and an innocent explanation 
of whatever occurred quite clearly arose and had to be considered 
by the jury.”” If different issues are raised by different counts in 
an indictment, the holding that the admissibility of a piece of 
evidence depends upon the nature of the issue to which it is 
relevant could clearly present a court with a dilemma. When such a 


77 [1975] A.C. 421, 456. 

8 This approach seems to have been encouraged by the way in which counsel for the 
applicant put his case. Donaldson L.J. said (p.36): “Mr. Wood concedes, as he must, 
that such evidence is admissible in order to rebut a defence of accident or innocent 
association, when that is the only defence in issue.” 

2% Ibid. 36-37. 
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dilemma seemed to be presented in R. v. Lewis, the Court of 
Appeal simply resolved it to the disadvantage of the applicant: “In 
our judgment neither the fact that the paedophilic evidence -was 
inadmissible in the context of the masturbation count nor that 
there was some degree of denial of the basic facts in the case of 
the other counts rendered it inadmissible in the context of the 
other counts.”*° The court did acknowledge that the evidence 
could have an unduly prejudicial effect, for Donaldson L.J. 
continued: “This leaves the question of whether, in the exercise of 
his discretion, the judge should have excluded the evidence. 
Clearly, it could have had an unduly prejudicial effect if its true 
impact and significance was not carefully explained to the jury.”*! 
The court was, however, satisfied that the judge had adequately 
explained to the jury the uses to which the evidence could properly 
be put. It may be noted that, in the passage from the trial judge’s 
summing-up quoted with approval by Donaldson L.J., although the 
judge drew the “distinction” between an issue of complete denial 
and one of innocent explanation or accident, there is no mention 
of the fact that so far as the masturbation incident in the instant 
case was concerned the disputed evidence would not be admissible 
even on the basis of this distinction. However, perhaps the trial 
judge had made this clear elsewhere in his summing-up. Be this as 
it may, what is important is that it is totally unrealistic to suppose 
that even the most lucid and meticulous trial judge can ensure that 
a jury will only use damning evidence of this type when considering 
one count and will refrain from using it when considering another 
count, or ensure that when considering a particular count a jury 
will have regard to such evidence in relation to one issue but will 
disregard it in relation to a supposedly different issue. As Lord 
Cross said in R. v. Boardman: “It is asking too much of any jury 
to tell them to perform mental gymnastics of this sort.”?? 

Finally it is to be noted that the reference to the adequacy of the 
judge’s summing-up in this regard is seen by the Court of Appeal 
as a matter of the proper exercise of a discretion. The judge in a 
criminal trial does, of course, have a general discretion to exclude 
any otherwise admissible evidence the reception of which he 
regards as liable to be unfairly prejudicial to the accused. However, 
since the Boardman case it is open to question whether this 
discretion is of continuing importance in relation to similar fact 
evidence. The rules of law governing the admissibility of such 
evidence are highly flexible rules often involving the judge in 
assessment of prejudice. As Lord Cross emphasised in R. v. 
Boardman, “In the end—although the admissibility of such evidence 
is a question of law, not of discretion—the question as I see it must 


2 Ibid. 37. 

31 Ibid. 37. 

2 [1975] A.C. 421, 459. See, too, Lord Goddard C.J. delivering the judgment of the 
Court of Criminal Appeal i in R. v. Sims [1946] K.B. 531, 536. 
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be one of degree.”*? It must be a rare case in which a judge, 
having found that an item of evidence is admissible under such a 
rule, will nevertheless exclude it in the exercise of his discretion.* 

It is now just 10 years” since their Lordships delivered their 
judgments in R..v. Boardman. Since then the flow of reported 
cases concerning the admissibility of similar fact evidence can 
scarcely be said to have abated—nor apparently have the not 
totally unmeritricious attractions of the subject for the academic 
commentator become less seductive. Any attempt to distil a 
statement of the law from the morass of authority remains a 
formidable undertaking. The task is certainly‘ not made less 
formidable by a decision such as that in R. v. Lewis, in which the 
general principles laid down in R. v. Boardman seem to have been 
avoided or flouted. What follows can purport to be no more than a 
brief summary of what in the present writer’s view should be the 
pattern of the corner of the law of evidence. 

1. Evidence which is likely to be seen by the jury as showing a 
propensity in the accused to commit the kind of crime with which 
he is charged, and as for this reason making it more likely that he 
did in fact commit that crime, is generally inadmissible. 

2. Such evidence may, however, be received if it additionally 
has relevance in some other way, provided that the other relevance 
is substantial. It is important, too, that the jury be directed to 
assess the evidence solely in terms of that other relevance, although 
often this direction may at best be only partly effective. 

Such other relevance may be specific as, for example, in the 
hypothetical case of the torn ten pound note instanced above. 
Again, such other relevance may stem by reference to the laws of 
chance from “similar situation” evidence, that is to say evidence 
showing the accused’s involvement in repetition of a pattern of 
strikingly similar events highly unlikely to be explicable on the 
basis of coincidence and so casting serious doubt upon a defence or 
explanation relied upon by the accused. Again, such other relevance 
may derive by reference to the laws of chance from “similar 
allegation” evidence, that is to say evidence of strikingly similar 
allegations made by independent witnesses that are highly unlikely, 
in the absence of explanation, all to be false. There may be further 
categories of substantial relevance not involving reasoning via 
propensity. 

3. Moreover, evidence which is relevant primarily, or even 
exclusively, by way of indicating a. propensity in the accused to 


33 Ibid. 457. 

34 However, in R. v. Boardman two of their Lordships did specifically recognise the 
possibility of discretionary exclusion of legally admissible similar fact evidence: Lord 
Hailsham at p.453 and Lord Salmon at p.463. 

A possible case might perhaps be one in which the prejudice derives, not from resort 
to the forbidden reasoning, but from some other factor such as the horrendous nature of 
the disputed evidence or its racial, religious or political overtones. 

35 Judgments were delivered on 13 November 1974. 
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commit the type of crime with which he is charged will very 
occasionally be received. Such resort to the forbidden reasoning is, 
however, only permissible in the most exceptional circumstances. 
The judge must be satisfied that the real probative worth of the 
evidence completely underwrites any likely prejudice. The matter 
is one of degree, but the test must be a stern one. In assessing true 
probative worth the nature of the issue upon which the evidence 
bears may be a factor to be taken into account, but it is not itself 
the criterion of admissibility. There are many other factors which 
may fall to be considered by the judge when ruling on admissibility. 
How firmly established are the similar facts? How strikingly similar 
are they? How clearly do they establish a propensity? How often 
have the similar facts occurred? How regularly? How recently? Are 
they acts which are intrinsically likely to be repeated? Is the 
propensity continuing or intermittent? etc., etc. 

4. Having regard to the flexibility of the post-Boardman rules of 
law governing the admissibility of similar fact evidence, the exercise 
in respect of such evidence of the general discretion of a judge in a 
criminal trial to exclude what is otherwise admissible on the ground 
that its reception would be unduly prejudicial to the accused, is 
likely to be limited and confined to special cases. 

5. These principles are applicable whether the case is one in 
which there is only one charge relating to one complainant or is a 
case in which separate charges relating to different complainants 
are being tried together. 

6. If an accused is charged with similar offences against different 
complainants, an application for separate trials should in principle 
not be refused unless the evidence relating to one complaint would 
be admissible in relation to the other complaints. Departure from 
this principle should be countenanced, if at all, only when there is 
a strong independent nexus between the complaints. 


P. B. CARTER* 


* Barrister and Honorary Bencher of the Middle Temple; Fellow of Wadham College, 
Oxford. 


INDISSOLUBILITY AND THE CLEAN BREAK 


Why is it proving so difficult to formulate a good divorce law with 
just and reasonable financial provision? For the past decade our 
matrimonial legislation has come under severe criticism for its lack 
of clear and consistent principles and for the inherent contradictions 
and ambiguities which have inevitably led to discrepancies in 
judicial interpretation.’ In addition, there is ample evidence that, 
despite undoubtedly genuine efforts to administer it fairly, our 
divorce law is associated with hardship, suffering and poverty on a 
significant scale.2 Admittedly, there are additional factors which 
are probably more directly responsible for the resulting injustice 
(and these will be considered below) but it remains clear, 
nevertheless, that the law itself must be internally consistent before 
it can be a sensitive instrument of justice. 

It was hoped that when the Law Commission considered this 
area of the law there would be an opportunity for a thorough 
analysis of some fundamental principles. In this regard its two 
recent papers were singularly disappointing.* The crucial issue of 
whether marriage should involve a lifelong commitment to support 
remains unresolved and the Commission, apparently reflecting 
public preference, settled for “changes of emphasis” in its 
recommendations, retaining the discretion-based framework rather 
than opting for a radical restructuring of the law.* The changes of 
emphasis were designed to promote new policy objectives but in 
the absence of clear guidelines as to their applicability in different 
circumstances, the Commission’s recommendations were rightly 
criticised for being vague and ambiguous, potentially in conflict and 
leaving scope for a wide variation in application.” This cautious and 


1 See O. M. Stone, “Moral and Material Judgments in Divorce” (1969) Fam.L.Q. 371; 
K. J. Gray, Reallocation of Property on Divorce (1977), pp.319 et seq.; J. M. Eekelaar, 
“Some Principles of Financial and Property Adjustment on Divorce” (1979) 95 L.Q.R. 
253; H. Barnett, “Financial Provision on Divorce: Reforming s.25” (1981) Fam.Law 229; 
R. Deech, “Financial Relief: The Retreat from Precedent and Principle” (1982) 98 
L.Q.R. 621; C. Smart, “Justice and Divorce: The Way Forward?” (1982) Fam.Law 135. 

2 See Report of the Committee on One-Parent Families, Cmnd. 5629 (1974); W. 
Barrington Baker, J. Eekelaar, C. Gibson and S. Raikes, The Exercise of the Matrimonial 
Jurisdiction by Registrars in England and Wales (1977); M. Murch, Justice and Welfare in 
Divorce (1980); J. M. Eekelaar, Family Law and Social Policy (2nd ed., 1984), pp.86-99. 

3 Law Com. No. 103, Family Law, The Financial Consequences of Divorce: The Basic 
Policy, Cmnd. 8041 (1980); Law Com. No. 112, Family Law: The Financial Consequences 
of Divorce (1981). Paper No. 103 was a Discussion Paper; No. 112 the subsequent 
report. 

4 In essence, the changes of emphasis are (a) that priority be given to the needs of 
children and (b) that the desirability of financial independence of the parties be recognised 
and a clean break applied where practicable and just. 

> See J. Dewar, “Reforming Financial Provision: The Alternatives” (1984) J.S.W.L. 1 
for constructive criticism of the proposals from both English and Scottish Law 
Commissions and of the Matrimonial and Family Proceedings Bill. See also, J. M. 
Eekelaar, “Law Commission Reports on the Financial Consequences of Divorce” (1982) 
45 M.L.R. 420; R. Deech, op. cit. 639 et seq. 
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somewhat unsatisfactory approach is to be contrasted with that of 
the Scottish Law Commission, which attempted to articulate some 
clear principles as a basis for its proposals, for example, opting for 
the partnership principle of equal sharing of matrimonial assets. As 
Dewar concludes in his very good summary of the contrasting 
reports from the two Commissions, the Scottish approach at least 
acknowledges the complexities of the task and “opens them up for 
rational debate” which is surely, he argues, the best route to 
lasting and effective reform.® 

Recommendations from the Law Commission’s report, No. 112, 
form the basis, very largely, of Part II of the Matrimonial and 
Family Proceedings Act 1984, which deals with financial relief in 
matrimonial proceedings.’ As amendments during the Bill’s passage 
through Parliament were minimal, the substance of the foregoing 
criticism still holds. Doubt and uncertainty remain about how the 
new, vague policy objectives will be applied in practice, and 
assurances from the President of the Family Division and the Lord 
Chancellor are no substitute for a clear and unambiguous statute.® 
Somewhat more worrying, is that in order to dispel such uncertainty 
and quell public anxiety, the Lord Chancellor’s Department has 
considered it advisable to publish an explanatory leaflet which 
states how these policy objectives will be applied by the courts—a 
novel aid to statutory interpretation to say the least, of dubious 
constitutional propriety and a sad comment on our powers of 
legislative drafting and law reform.’ 

The reason these vague policy objectives are so described is 
because of the lack of a suitable framework within which they can 
be applied coupled with the lack of analysis of any underlying 
ideology. But these deficiencies must not blind us to the fact that 
the new Matrimonial and Family Proceedings Act, under the cloak 
of a mere change of emphasis, in fact reinforces a principle of the 
greatest significance and one which has aroused the concern not 
only of single-purpose pressure groups, but also of the Law 
Society.” The new Act repeals section 25 of the Matrimonial 





é Dewar, op. cit. p.13. 

7 Part II (with the exception of s.10) came into force on October 12, 1984. The 
Matrimonial and Family Proceedings Act 1984 received the Royal Assent on July 12, 
1984; the Act abolishes the discretionary three-year time bar for presenting a divorce 
petition by substituting an absolute bar on divorce proceedings within one year of 
marriage and it revises the guidelines on matters to be taken into account by the court 
when making financial and property orders in matrimonial proceedings. In addition, it 
enables courts in England and Wales, and in Scotland, in certain circumstances to award 
financial relief after a foreign divorce and it makes changes designed to improve the 
distribution of family business between the High Court and the county courts. 

8 See Legal Action (May 1984), p.3; Legal Action (June 1984), p.6. 

°? Lord Chancellor's Department, Information. 84.F The Matrimonial and Family 
Proceedings Act 1984 “Your Questions Answered” (July 12, 1984). 

10 Opposition from pressure groups is to be expected. It is unlikely that any change in 
financial provision on divorce will be greeted with equal enthusiasm by all interest groups 
but the Matrimonial and Family Proceedings Bill incurred the outrage of practically every 
women’s group in the country, among them: the National Council of Women, the 
Y.W.C.A., the National Board of Catholic Women, the Mothers’ Union, the Married 
Women’s Society and Rights of Women. Gingerbread and the National Council for One- 
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Causes Act 1973 and thus removes the principle of “minimal loss”! 
(the widely disregarded and unrealistic goal of trying to retain the 
pre-divorce financial position of the parties). In its place, the new 
section 25 introduces the objective of giving priority to the welfare 
of children and section 25A imposes a duty on the court to 
consider whether a termination of financial dependence is just and 
reasonable—what would amount to a clean break.'? The emphasis 
on giving priority to children is probably “no more than building 
on existing English practice”? but explicit statutory incorporation 
of the clean break principle, the termination of financial dependence, 
is as important as the introduction of the concept of no-fault 
divorce itself." Its significance is masked because of its extremely 
limited applicability in present conditions, and in this sense such 
reform can rightly be called only modest, but it is a modest reform 
with the most profound implications. It is hardly surprising that 
public concern has focused on this particular provision. What is 
disturbing is that in spite of the public concern and strength of 
opposition, we have still failed to analyse the principle fully. 


The Logic of the Clean Break Principle 


The limitations of the old section 25 directive were soon apparent 
and therefore a realistic and workable alternative needed to be 
found. The clean break principle is arguably a logical step forward 
in the long march towards liberal divorce and sexual equality but it 
is possible that in practice, it carries almost as much potential 
conflict and inconsistency as the old directive—equally capable of 
producing unjust and inequitable results, but for different reasons. 
The former section 25 directive embodied an inherent contradiction 
(“to place the parties ... in the financial position in which they 
would: have been if the marriage had not broken down”). By 
contrast, the clean break principle has an inherent logic about it 
based, as it is, on the assumption that the marital relationship is 


Parent Families also condemned the proposed changes. However, opposition from the 
Law Society (see the memorandum on the Bill, December 1983) was not so easily 
dismissed as single-purpose pressure groups who had “boomed off” in order to advertise 
themselves. See the remarks of the Lord Chancellor, quoted in Legal Action (February 
1984), p.3. 

1 Kekelaar’s description of the s.25 directive. See Family Law and Social Policy 
(1984), p.109. Gray called it “the mandate of restitution ... misconceived (and) ... 
almost always incapable of fulfilment” op. cit. p.319. 

12 “Clean break” is a term of various meanings: see Deech, op. cit. pp.635-639. 
However, it will be used here to express the idea of a final settlement allowing the 
financial independence of the parties, whether achieved immediately on divorce or after a 
period of readjustment. The central notion is the termination of financial dependence. 

3 Eekelaar, op. cit. supra. note 5, p.423. 

It is true that according to the statute it has always been within the court’s discretion 
to make an award vel non of maintenance (Matrimonial Causes Act 1973, ers see 
S. M. Cretney, Principles of Family Law (1979), p.283 and Deech, op. cit. p.637), but 
conflicting decisions have subsequently cast doubt on the court’s power to dismiss an 
application for periodical payments. Cf. Minton v. Minton [1979] A.C. 593, H.L. and 
Dipper v. Dipper [1981] Fam. 31, C.A. See B. M. Hoggett and D. S. Pearl, The Family, 
Law and Society (1983), p.225; G. Douglas, “The Not So Clean Break” (1980) 96 
L.Q.R. 196; G. Douglas, “The Clean Break on Divorce” (1981) 11 Fam.Law 42. 
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ending rather than being continued. The potential contradictions 
are not inherent—rather they are internal to the legislation (for 
example, trying to reconcile the clean break with the other policy 
objective of giving priority to children’s needs) and external, such 
as when the clean break is not recognised by the D.H.S.S., for 
instance, who may still require contributions from an ex-husband 
after a clean break settlement.’® 

How appropriate and practicable is the idea in our divorce law? 

The provision in the new legislation has been described as a “non- 
event” and a “pernicious irrelevance,”!? and yet both Law 
Commissions endorse the principle as a worthwhile aim, explicitly 
in the case of the Scottish Law Commission by making the 
assumption that the parties should be economically independent 
after divorce the starting point for its discussion, and somewhat 
more guardedly by the English Law Commissioners who assert the 
desirability of former spouses becoming self-sufficient “so far as 
this is consistent with the interests of the children” and at the same 
time recognise that opportunities for achieving a clean break are 
almost non-existent where there are young children, that is, a clean 
break provided there are sufficient (private) resources to make it 
possible.! The inescapable conclusion of the English Commissioners’ 
muddled approach is that we have a reform which is available only 
to the rich and/or childless. Confusion and disagreement over the 
suitability of the clean break principle highlight again the slow, 
contradictory and painstaking course our divorce reform is taking. 
Eekelaar has concluded that “it seems to be the destiny of English 
family law reform to proceed in piecemeal fashion”! but we need 
to ask why the process is quite so protracted and confused. Three 
general explanations are offered: 

1. Consensus must precede reform: in a pluralist society this is 
difficult to establish and necessitates further empirical research, 
open debate and informed public opinion. 

2. Effective reform cannot take place in isolation. Too much is 
being required of divorce law; it is being seen as a panacea 
for more general disadvantages and inequality suffered by 
women. 

3. Certain basic issues were not faced at the time the Divorce 
Reform Act 1969 was introduced, have not been adequately 





15 One somewhat unsatisfactory resolution of this contradiction is that the two 
objectives are (almost always) mutually exclusive. However, when sufficient private 
resources are available, the clean break is acknowledged as a preferable solution. 

16 Hulley v. Thompson [1981] 1 All E.R. 1128. 

” As a “non-event,” see (1984) Fam.Law 63 and a “pernicious irrelevance” by Rights 
of Women, in its evidence to the Special Standing Committee of the House of Commons 
during consideration of the Matrimonial and Family Proceedings Bill. See The Times, 
March 28, 1984. 

18 See Scottish Law Commission No. 67, Report on Aliment and Financial Provision, 
Part III (1981) and Law Commission No. 112, paras. 24-28. 

19 Kekelaar, op. cit. supra, note 5, p.420. 
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analysed since and remain unfaced with the passing of the 

Matrimonial and Family Proceedings Act 1984. 
These suggestions are, of course, closely related and overlapping 
aspects of a comprehensive answer but a closer examination of 
them reveals some curious and unexpected features of both our 
divorce law in practice and current attitudes to reform. Indissoluble 
marriage takes on a fresh meaning in the search for clean break 
divorce. 


1. The Need for Consensus and Further Research 


Whether consensus is the appropriate basis for law reform in this 
area is open to debate. Dewar has argued that it is “likely only to 
result in minimal, cautious and compromising reform”? which is 
not very promising given the perceived deficiencies of the present 
legislation. However, the English Law Commission considered 
itself bound to reform only on this basis! and in the earlier paper 
stressed the importance of “forming a judgment on the nature of 
marriage” before reaching a “clear conclusion on the policy of law 
regulating the financial consequences of divorce.” It has been 
argued that reform could proceed without such agreement” and 
indeed, it is not apparent from the second report that such a 
consensus was ever reached. As a result, although the principle of 
“minimal loss” has disappeared with the repeal of section 25, in the 
absence of any clear principle to replace it (other than the vague 
and conflicting policy objectives) it is doubtful whether true reform 
of the basic policy has really taken place. For where consensus (or 
at least clarification) is really required is on the nature of the 
marital support obligation. Barnett identified the following questions 
calling for discussion as a prerequisite for reform: (a) whether 
marriage gives rise to a right or merely a claim to maintenance; 
(b) whether the right to financial support can ever survive the legal 
dissolution of marriage; (c) how needs (when not rights) are to be 
met.” Without doubt, clear answers to Barnett’s questions would 
go a long way towards unscrambling the present confusion and, it 
should be added, would also go a long way towards a definition of 
marriage. For the problem is circular: a full redefinition of the 
nature of marriage would answer Barnett’s questions and the way 
for true reform would be open. 

There is also the question of how a consensus is to be established. 
Highly partisan pressure groups may or may not be a useful 
starting point. Nearly 500 private individuals responded to the Law 
Commission’s Discussion Paper, but the subsequent report did not 
include the precise content of their contributions nor indeed did it 


2 Dewar, op. cit. p.2. 

21 Discussion Paper, No. 103, para. 4 and No. 112, para. 23. 
2 No. 103, para. 92. 

B Barnett, op. cit. p.229. 

24 Op. cit. pp.230 et seq. 
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indicate whether any consensus had emerged. As Deech has 
pointed out, “if the views (of contributing individuals) are not 
followed and not publicly explained, then the Law Commissioners 
must themselves fully argue the issues of principle involved and, 
eventually, endorse one of them.”” In this respect, Report No. 112 
is singularly deficient. No one principle of marriage is followed 
with a corresponding policy of rights and duties on breakdown. 
The question then arises—is consensus really a prerequisite for 
reform, or is its supposed need a shield behind which the Law 
Commission can avoid a more radical approach to contentious 
issues? 

Important empirical research into the operation of the divorce 
law has already begun” but clearly much more needs to be done 
both to see how the law is working (or not working) and to 
ascertain public attitudes towards financial provision. The debate is 
still largely conducted (certainly in the popular press) in the context 
of the opposing views of various pressure groups which is not 
conducive to the formation of clear, coherent public opinion. It is 
therefore to be welcomed that the Government has commissioned 
the Office of Population, Censuses and Surveys to carry out a 
major survey on the circumstances and attitudes of divorced 
people. This two-part study is now under way with the aim of 
producing at least preliminary results by the end of 1985. 


2. Divorce Law as a Panacea—Its Limitations 


All too often divorce law has either been blamed for the evils 
associated with it or by contrast, has been viewed as a mechanism 
for eradicating many of life’s inequalities. A necessary step in the 
search for an adequate divorce law must surely be to accept its 
limitations. Divorce law and its ancillary provisions must be 
consistent with but not a substitute for a humane social policy 
which necessarily involves the whole state income maintenance 
system (national insurance, taxation and social security) as well as 
housing policy. When reform is undertaken in one area in isolation, 
the danger is in trying to achieve legitimate ends by the wrong 
means; which of course points yet again to the need for a 
comprehensive review of the relationship between public and 
private support systems. Referring to the Scottish Law Commission’s 
proposals, Dewar foresees difficulties in the application of some of 
its principles precisely because of the inherent problem of 
“reforming exclusively an area of private law which is so obviously 
dominated by public law implications.”?’ 


3 Deech, op. cit. p.646. 

% See Barrington Baker, et al. op. cit. supra note 2; Eekelaar & Maclean, “Children 
and Divorce: Economic Factors” (1983) and “Financial Provision on Divorce: A 
Reappraisal” (1984); Davis, MacLeod & Murch, (1983) 13 Fam.Law 217; also the 
sociological study at Sheffield University, Smart, (1982) Fam.Law 135. 

27 Dewar, op. cit. p.11. 
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What. is in fact increasingly recognised is that divorce is simply 
exposing a host of problems which have been masked by marriage. 
Clive has asserted that there is “something fundamentally repulsive 
about this whole idea of dependent women’ and it has not been 
difficult to identify the fact of female dependency during marriage 
which makes divorce and subsequent readjustment so difficult. 
However, housewife marriage is an institution which has served 
many ends”; to question its underlying assumptions and to face the 
full implications of female dependency is to open up an area of 
enquiry of such enormity that no simple solution has readily 
emerged. Nor is it realistic to expect one from divorce legislation 
alone. Women’s depressed status in the labour market and 
consequent discrimination with regard to occupational pensions, 
the unrewarded “hidden” labour of women caring for children, the 
sick and the elderly, are all problems which call for attention on 
divorce but, it is argued, apply to women generally, irrespective of 
their marital status. They are problems which are related to and 
reinforced by the housewife marriage model which has persisted 
for decades, but they do not thereby automatically suggest a 
remedy through financial provision from an ex-husband. As Deech 
has argued “these disabilities undoubtedly exist, but no matter how 
severe they may be, the reasoning that places responsibility for the 
upkeep of former wives on their husbands must be dissected.” 
Indeed, the attempt to recompense women by maintenance (limited 
as it inevitably is by the income level of the ex-husband) is 
recognised as counter-productive inasmuch as it deflects an 
examination of the real cause of women’s disadvantage. The 
Women’s Movement has been correspondingly divided—caught 
between a campaign to press for the ultimate independence of 
women based on women’s equality, and the immediate need of 
thousands of women for maintenance (in the absence of alternative 
support) which reinforces their continuing dependence. The 
confusion of long and short-term aims has not helped a debate 
made more complex by the identification of women’s special needs 
and a necessary refining of theories of equality.*! 

While there is general agreement on the long-term aim of 
women’s independence?” it is nevertheless the case that at present 


28 E, Clive, “Marriage: An Unnecessary Legal Concept?” in Eekelaar and Katz (eds.), 
Marriage and Cohabitation in Contemporary Societies (1980), p.73. 

79 See E. Malos, The Politics of Housework (1980), and for a comparative study of 
public policies in the United States, Sweden and China: Adams & Winston, Mothers at 
Work (1980). 

»® Deech, op. cit. p.641. 

31 See E. Wolgast, Equality and the Rights of Women (1980) and J. Radcliffe Richards, 
The Sceptical Feminist (1980). z 

32 Clive, op. cit. p.73: “the long-term goal in this area should be the abolition of 
private dependency.” See also, EEC Bulletin S1/82 (social security provisions): “The 
ultimate aim of the EEC Commission is to secure the elimination of the breadwinner and 
dependent roles, whether gender specific or gender neutral, which are entrenched in 
social security schemes and to establish individual, independent, rights of entitlement for 
men and women.” See L. Luckhaus, op. cit. p.334 post, note 53. 
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women are caught in a vicious circle of dependency: housewife 
marriage reinforcing the general inequalities and generating specific 
disabilities experienced by women; these disabilities in turn 
reinforcing dependent housewife marriage. An apparent conflict 
over the question of maintenance simply amounts to disagreement 
on the point at which one breaks such a vicious circle. 

The emerging picture is one in which there are too many 
problems to be solved by divorce law on its own. In very few cases 
will financial provision adequately recompense an ex-wife for the 
many disadvantages she suffers when her marriage ends? and 
distinguishing between specifically marriage-related disabilities and 
more general ones is not always a simple exercise. As the Scottish 
Law Commission has recognised, even the equal division of 
matrimonial property in many cases cannot adequately compensate 
for genuine marriage-related detriment. The property survey carried 
out for the Commission “confirmed what was already well 
appreciated, that for the vast majority of people, capital assets are 
too insignificant to make an effective contribution to their post- 
divorce lives . . . the most valuable asset (for most people) is their 
earning capacity and this does not count as matrimonial property.” 
Once a party’s earning ability has been permanently impaired, 
clean break divorce is impossible without grave injustice unless 
adequate state provision (including pensions) compensates for the 
impairment. The long-term effects of such impairment are so 
profound the task is almost impossible for divorce law in isolation. 
The question seems to have been posed (certainly by both Law 
Commissions) as “how can financial provision on divorce adequately 
compensate for impaired earning ability?” Thus valiant attempts to 
provide a clear 50/50 division of matrimonial property on the 
partnership principle (in the case of the Scottish Law Commission) 
are immediately qualified and the clean break aim is undermined 
by the need, in most cases, to make an additional award of 
financial provision. If clean break divorce is the agreed aim then 
perhaps the question should be altered—not “how can divorce law 
compensate for impaired earning ability?,” but “is it appropriate to 
expect divorce law to do this?” This brings us to the critical issues 
still unresolved. 


3. Unresolved Basic Issues 
(a) Who pays? 
It can be seen from the foregoing discussion and the general 
debate on financial provision that one very fundamental question 
was never Satisfactorily answered before the Divorce Reform Act 


1969 was enacted—namely, how is it going to be paid for? Divorce 
and remarriage it was realised would involve the creation of many 


33 Law Com. Report No. 112, para. 5. 
* Fekelaar, op. cit. supra. note 5, p.421. 
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new households; where were the extra resources to come from to 
finance this exercise? The wider fiscal implications of such a change 
in the divorce law seem to have been largely ignored, Professor 
Olive Stone and Lord Hodson being two notable exceptions.” 
Lord Hodson expressed vigorous opposition to the Divorce Reform 
Bill in the House of Lords, arguing: “I do not want my card to 
have on it another stamp for the discarded wives’ tax, to cover the 
expenses of keeping these unfortunate women who have been 
discarded by their husbands... I do not accept that it is a 
satisfactory substitute for the husband’s obligation to maintain his 
wife that National Assistance would do it for him.” It could be 
argued that marriage is the source of the mischief, not divorce, and 
that as society generally has endorsed and perpetuated dependency 
marriage which has generated the problem, it is appropriate for the 
cost to be borne by the state. No doubt a more effective preventive 
remedy for the future is to ensure that marriage does not impair 
either party’s earning capacity, but the immediate way to meet the 
existing need is for the state to acknowledge the extent to which it 
is already bearing a substantial part of the cost of marriage 
breakdown* and to approach the task more honestly with a 
coherent regime which integrates public and private support 
systems. 


(b) Termination or readjustment? 


The husband’s obligation to maintain his wife, to which Lord 
Hodson referred so vividly, is the very nub of the problem. It is 
debatable whether such an obligation should arise during marriage, 
but if it does not end on divorcée then what does divorce mean? 
This leads to the second basic question which has still not been 
satisfactorily answered: does divorce constitute the termination of 
the marital relationship, or merely a readjustment of it? These two 
questions have chased one another in a kind of conundrum for the 
last 15 years. Unable to accept the full logic of the position that 
divorce should constitute a complete and final termination of the 
parties’ legal and financial relationship with the parties reverting to 


35 See O. M. Stone, (1963) 3 J. of Family Law 87 and (1964) 4 J. of Family Law 49. 
Professor Stone was in no doubt about the financial implications of the change in the 
law, writing immediately after the Divorce Reform Act 1969 had been given the Royal 
Assent: “marriage is no longer a permanent condition . . . this change is so fundamental 
that it should never have been introduced without a thoroughgoing reappraisal of the 
whole complex of relationships between married people and their children, particularly 
the financial and property relations of husband wife.” See op. cit. p.380, supra, note 1. 
Lord Hodson’s comments quoted by Gray, op. cit. supra, note 1, p.331 n. 245; see 
Parliamentary Debates, House of Lords, Official Report, Vol. 303 (Session 1968-69) Col. 
396 (June 30, 1969). 

% Deech, op. cit. p.644: “It is already the case that the State, behind a camouflage of 
private maintenance law, assumes some responsibility for the majority of casualties of 
marriage breakdown either directly, or indirectly through tax relief and single parent 
subsidies. This is well known to all students of the topic, and unwillingness to recognise 
existing widespread State support for wives can be maintained only for political reasons.” 
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being “legal strangers,”*” we have been forced to accept that it 
must therefore be a readjustment of their former marital 
relationship. Our present law is still ambiguous; while apparently 
signalling the end of the marital relationship, the financial provisions 
point to its readjustive function. But in one respect the law is quite 
clear and unambiguous: it incorporates a licence to remarry.” The 
implications of course are enormous as the Finer Committee 
discovered. A law was introduced which was effectively available 
only to those who could afford it. For the unwitting who availed 
themselves of it, but could not afford it, poverty and misery has 
ensued. Gray put it thus: “A society is either exceedingly cynical 
or exceedingly complacent if it simultaneously concedes to the 
private individual the substance of an admitted right and denies 
him the effective means of realising this entitlement.”*° For what 
does this “liberal divorce” amount to? If it is a readjustment rather 
than a termination (and this is the inescapable logic of the failure 
to provide the extra resources to finance a termination), then 
divorce brings about a curious change in the status of the parties. 
They do not revert, as one would have expected, to the status of 
non-spouse which was their old status when entering marriage for 
the first time. A new status of “former-spouse” has been created; 
one which carries many of the continuing obligations and 
responsibilities of the former marriage. We have coupled this with 
a licence to remarry and inevitably (and perhaps largely unwittingly) 
created thereby a kind of institutionalised successive polygamy. 
The futility of “trying to extract more than a pint from a pint pot” 
has meant that thousands of families have been forced to subsist on 
social security for their survival. 


(c) The nature of marriage 


The question then arises, “what is the effect of divorce on the 
nature of marriage?” It was certainly raised when divorce reform 
was being considered in the 1960s but the answers were never 
adequately related to the law. The Church of England made more 
of an effort to tackle the question, regarding it as part of its duty 
to address two distinct issues: namely, how its doctrine concerning 
marriage should be interpreted and applied for its own members, 
and the separate problem of what the church ought to say about 
secular laws of marriage and divorce. Such an undertaking 
necessarily involved a detailed study of the nature of marriage and 
as a result, two Commissions met and reported.*? What became 


3 Scottish Law Commission, Memorandum No. 22 (Vol. 22): Family Law, Aliment 
and Financial Provision (1976), para. 3.2. 

38 See Eekelaar, “The Place of Divorce in Family Law’s New Role” (1975) 38 M.L.R. 
241; P. Bohannan (ed.), Divorce and After (1971), pp.283 et seq. 

3 Matrimonial Causes Act 1965, s.8(1). 

4 Op. cit. p.328; Eekelaar, op. cit. supra, note 1, p.262. 

4l Marriage Divorce and the Church, The Report of the Commission on the Christian 
Doctrine of Marriage (1972); Marriage and the Church’s Task, the Report of the General 
Synod Marriage Commission (1978). 
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evident was an unwillingness on the part of both church and state 
to accept that such a fundamental change in divorce law necessitated 
a clear redefinition of marriage. The church has always been 
reluctant to identify a distinctly Christian marriage which is different 
from a civil one; on the contrary, it has felt able to recognise the 
civil ceremony as a valid marriage precisely because, so the 
argument ran, civil marriage embodies the same principles of 
permanence and fidelity which accord with the Christian doctrine.” 
However, such reasoning suggests a certain disingenuity in the face 
of the stark facts as they unfolded after the introduction of the new 
law. Successive polygamy is equally irreconcilable with a Christian 
doctrine of marriage as it is with the outdated dictum of Lord 
Penzance from Hyde v. Hyde. Thus the question of a need to 
redefine the institution of marriage has been avoided as long as 
civil marriage was regarded “officially” as reflecting the Christian 
ideal. Divorce could be viewed as a mere aberration from the 
prevailing norm of lifelong monogamy. However, the scale of 
aberration has gradually called in question the norm itself. 


(d) The burden of parenthood 


Along with the Christian ideal of marriage which has been 
inherited is the notion that very largely, the economic burden of 
parenthood is borne by the parents themselves. This fitted in with 
both the Christian and secular family model of male provider/ 
protector and female carer/dependent—a lifelong partnership of 
protection in which children could be nurtured and raised. As 
Honore observed, “It is only in the framework of anticipated 
security that childbearing and childrearing can flourish.”“ But 
parenthood complicates the question of divorce enormously. You 
may cease to be a spouse (although, as we have seen, maybe even 
that needs to be qualified) but you do not cease to be a parent. 
How then can these two roles of spouse and parent be reconciled 
in the context of divorce? The truth is, of course, that the fusion of 
roles during the working marriage often turns to confusion on 
divorce. Just as there was insufficient analysis of the change in 
spousal status on divorce, there has been even less attempt to 
clarify the status of parent.“ Parties may be in one relationship 
qua spouses (or ex-spouses) but another qua joint parents. Such a 
distinction needs both formal acknowledgement and: adequate 
provision.“ 


42 Hyde v. Hyde (1866) L.R. 1 P. & D. 130; but see also Barnett, op. cit. p.230. 

43 This should not come as any surprise. After all, in the 18th century Blackstone 
realised, “if divorces were allowed to depend upon a matter within the power of either of 
the parties, they would probably be extremely frequent . . .” See, Commentaries, Vol. 1 
(Law of Persons), Chap. 15, p.433. 

“4 The Quest for Security: Employees, Tenants, Wives (1982), p.62. 

45 S. Maidment, “Law and Justice: The Case for Family Law Reform” (1982) Fam.Law 
229. 

“© Dewar, op. cit. p.3; Eekelaar, op. cit. supra, note 11, p.111. 
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The status of parent therefore needs to be more fully developed 
and arguably kept separate from that of spouse (which would, 
incidentally, be in line with changing attitudes to illegitimacy). In 
addition, this would help clarify the divorce law. For as we have 
seen, clean break divorce is not available to those with dependent 
children unless there is sufficient capital for parental obligations to 
be met without the use of maintenance.“ This suggests that a legal 
institution of parenthood is necessary and that it should take 
account of the particular needs of the custodial parent who is 
prevented from working and whose ultimate earning capacity is 
thereby being impaired. Eekelaar has commended the proposals of 
the English Law Commission in affording precedence to the 
interests of children, as opening the way for “the development of 
separate principles in children cases from others.”“° Inasmuch as 
this reinforces the emerging emphasis on the fact of parenthood 
rather than the institution of marriage, this is to be welcomed as a 
logical step. 

However, even if a legal institution of parenthood were to be 
introduced, there still remains the fundamental question of how the 
cost should be borne. O’Donovan has indicated that the state itself 
is ambivalent and there is certainly a case for arguing that as the 
raising of a new generation is for the benefit of the whole 
community then the cost (economic and social) should be more 
equitably distributed throughout the community. O’Donovan has 
argued that the cost of dependency which flows from childcare 
should be more equally shared by parents. While this is undoubtedly 
true it must also be added that if, as a society, we are demanding 
of mothers that they remain economically self-sufficient (or at least 
capable of economic self-sufficiency) then a larger proportion of 
this cost will have to be met by society. But if the state assumes a 
greater financial responsibility for the raising of children it is likely 
that it will play a more intrusive role in the process of raising 
them. Whether this is an acceptable price to pay for the community’s 
increased support will have to be decided.” Equally important is 
the fact that such changes might simply result in a shift in women’s 
dependency from spouse to state, perpetuating rather than relieving 
injustice. The question of female dependency (with all the 
associated dangers of exploitation) is a complex and highly charged 
issue which is only just beginning to be faced.>* 

Divorce in fact takes the lid off marriage, exposes the issue of 
female dependency and reveals just how much has been taken for 


‘7 Supra, notes 12, 14; Moore v. Moore (1981) 11 Fam.Law per Ormrod L.J. 

‘8 See B. Meteyard, “Parenthood v. Marriage” (1980) 10 Fam.Law 206; K. O'Donovan, 
“Should All Maintenance of Spouses be Abolished?” (1982) 45 M.L.R. 424, 432. 

3 Op. cit. supra, note 5, p.423. 

5 Op. cit. p.433. 

* See M. Freeman, “Freedom and the Welfare State: Child-Rearing, Parental 
Autonomy and State Intervention” (1983) J.S.W.L. 70. 

®© K, J. Gray and P. D. Symes, Real Property and Real People (1981), p.5. 
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granted as appropriate family activity. The process of childrearing 
was carried out relatively cheaply in the traditional nuclear family, 
with the mother usually combining her roles of spouse/parent and 
homemaker with no direct financial reward. Modern divorce with 
its emphasis on ultimate self-sufficiency has very rightly called in 
question the underlying assumptions about this role fusion. For 
example, is there a legitimate role of homemaker when there are 
no children? Equally, we must ask, is it just to place the general 
burden of caring (for children and those of society’s dependants 
who are not in public institutions) on women without it being 
rewarded? Certain social security provisions even impose an 
additional financial penalty on married and cohabiting women, 
embodying as they do, the assumption that housework and caring 
are solely “women’s work.”°? 

Before divorce became pandemic it was possible to avoid these 
questions of discriminatory role assumptions, although this did not 
necessarily mean that all was well within the family and that the 
system worked without injustice.’ But given our general goal of 
economic self-sufficiency at the end of marriage, it is imperative 
that there now be potential if not actual self-sufficiency throughout 
marriage as well. 


Indissolubility and Divorce 


The Church of England has inherited a doctrine of indissoluble 
marriage which would seem to have no application in secular 
society where divorce is now so frequent. Most would understand 
the phrase to mean that marriage cannot be dissolved—i.e. that 
divorce is impossible. To appreciate how the doctrine could possibly 
be relevant in any discussion of modern divorce law we need to see 
both how it arose and is interpreted today, and also how it has 
been reconciled with divorce in the past. The account from Finer 
and McGregor in The History of the Obligation to Maintain” 
provides the background: 
“In early English law, church and state recognised divorce a 
vinculo matrimonii. This was a divorce in the full sense. It 
dissolved the bond of marriage and left the parties free to 
marry again. The church of Rome, treating marriage as 





53 The Invalid Care Allowance is still not available to married or cohabiting women 
and until very recently such women were not entitled to the Housewives Non- 
Contributory Invalidity Pension unless they underwent an additional “household duties” 
test (see, M. Richards, “A Study of the Non-Contributory Invalidity Pension for Married 
Women” (1979) J.S.W.L. 66). This has at last been abolished with the introduction of 
the Severe Disablement Allowance on November 29, 1984 (Health and Social Security 
Act 1984, Pt. II; S.I. 1984/1303 Social Security (Severe Disablement Allowance) 
Regulations 1984). See also S. Atkins, “Social Security Act 1980 and the EEC Directive 
on Equal Treatment in Social Security Benefits” (1981) J.S.W.L. 16; L. Luckhaus, 
“Social Security: The Equal Treatment Reforms” (1983) J.S.W.L. 325. 

* See J. Pahl, “Patterns of Money Management within Marriage” (1980) 9 Journal of 
Social Policy 313. 

5 Appendix 5 to the Report of the Committee on One-Parent Families (Finer Report), 
Cmnd. 5629 (1974). 
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indissoluble, abolished divorce in this sense. Thereafter, the 
ecclesiastical courts granted in the case of a validly contracted 
marriage only a more limited form of relief. As against a 
spouse guilty of adultery, cruelty, heresy or peen, they 
might pass sentence of divorce a mensa et thoro. This had the 
effect of a modern judicial separation. It relieved the spouses 
of the obligation to live ‘together—to share board and bed— 
but preserved intact the marriage tie.” 


The phrase, indissoluble marriage, is one which is capable of 
different interpretations. Two historical views distinguish between 
the ancient Fathers of the whole church who taught that divorce 
was wrong, and the Schoolmen of the Western part of Christendom 
who developed a more precise and formal sacramental theology in 
the twelfth and thirteenth centuries, and who asserted that it was 
impossible." As a doctrine, indissolubility was therefore “inherited” 
by the Church of England at the time of the Reformation when 
many of the reformers were rejecting the canon law of marriage 
developed by the medieval church. In fact the Church of England 
steered its customary middle path, neither officially committing 
itself to the rigorous scholastic doctrine of indissolubility, nor 
officially repudiating it and embracing the Lutheran or Calvinist 
doctrine. The wording of the revised canon is ambiguous, permitting 
different interpretations—that divorce is impossible, or merely 
wrong, and a range of intermediate positions between the two 
extremes.” However, more recently another view of indissolubility 
has emerged, based not on any metaphysical bond which springs 
into being at the moment of marriage, but based rather on 
empirical objective facts about human relationships: namely that 
the institution of marriage, being an alliance founded on dependence 
and trust, creates a bond which was never intended to be severed.’ 

Thus it can be seen that indissolubility has come to ‘express the 
idea, not that marriage cannot be dissolved, but that marriage is 
not intended to be dissolved. This is the sense in which the word 
will be discussed here, for this is where the idea has a very real 
relevance for divorce lawyers. Quite clearly, marriage as it has 
traditionally been practised, is not intended to be ended by divorce. 
Indeed, traditional housewife marriage has a most potent feature 
of indissolubility. built right into it—dependency. When that 
dependency is reinforced in the social infrastructure (both explicitly 
through social security and taxation laws and implicitly in the 
underlying assumptions about marriage) then the marriage bond 
becomes practically indissoluble. The accumulation of responsibili- 
ties and obligations, the consequences of an unequal partnership 
based on dependency—all mean that an absolute severance of the 
bond without massive adjustment would be manifestly unjust, more 





56 E. Schillebeeckx, Marriage: Secular Reality and Saving Mystery (1965). 
5 Canon B 30 (1969); see, Marriage and the Church’s Task, op. cit. p.55. 
*8 See H. Oppenheimer, The Marriage Bond (1976), pp.50 et seq. 
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likely impossible. The inherent conflict in trying to provide divorce 
for indissoluble marriage is reflected in the ambiguity of our 
present law. Dependency marriage is indissoluble because it was 
intended to be indissoluble. Indissolubility, in this sense, was built 
into marriage and into the system in which marriage has existed. 

And so emerges a secular version of the theological doctrine: 
indissolubility has a meaning in terms of the social infrastructure 
within which marriage has developed and is currently practised. 
But it also has a meaning in terms of attitudes to marriage and 
divorce, both popular, sometimes judicial and ultimately the 
attitudes of those who influence social policy. These attitudes are 
rarely based on any doctrinal considerations; but rather on moral, 
pragmatic and political ones (“no man can simply discard his 
obligations” and “why should the state pay for ex-wives?”). Both 
these expressions of indissolubility, through the social infrastructure 
and through popular attitudes, are inter-related and mutually 
reinforcing, and both have a common root in church doctrine. For 
although the Church of England has gradually had less and less 
influence on the development of the secular divorce ‘law, the 
residual impact should not be underestimated. The ambiguity 
reflected in our current divorce law (termination or readjustment?) 
can be seen to mirror the very ambiguity in the theological doctrine 
of indissolubility which earlier played such an important part in 
forming society’s notions of divorce and marriage. This, of course, 
has considerable implications for a matrimonial law which is to be 
administered within a largely discretionary framework. As it is 
necessary to consider the context in which judges and registrars 
will be exercising their discretion, the identification of a secular 
version of practical indissolubility, effectively working against the 
introduction of a coherent clean break divorce regime, has 
particular relevance. 

This correlation between doctrinal and legal ambiguity would 
also suggest one reason for the difference between the reports of 
the Scottish and English Law Commissions. While both bodies are 
in general agreement that clean break divorce is the ultimate aim, 
the Scots have been free to adopt a clear-sighted approach while 
their English counterparts proceed with timid adaptation of existing 
law. This must be seen in the light of the different history of 
divorce law in the two jurisdictions. Scotland has had judicial 
divorce since the sixteenth century. Without doubt protestant 
doctrines of dissoluble marriage have helped shape attitudes to 
divorce, making the idea of a reversion to non-spouse or legal 
stranger that much more acceptable. By contrast, in England, the 
church with its much more ambiguous doctrine of indissolubility 
has had a continuing (albeit indirect) influence on the direction in 
which the law has proceeded. Eekelaar thinks “an integration of 
the differing ambiences” of the Law Commission reports might 
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lead to more satisfying conclusions.°? What is certainly necessary is 
an acknowledgment that indissolubility and clean break divorce are 
irreconcilable. | 


Clean Break Divorce in Practice 


It is now well recognised, certainly by academic writers, that a 
consistent, clean break divorce law requires some fundamental 
changes in the operation of the income maintenance system, in our 
attitudes to women, employment, pensions, housing and the care 
of children and dependants. In short, clean break divorce requires 
a consistent social policy to accompany it. 

Such radical changes, it is argued, are unlikely for political 
reasons. But what influences political opinion? Moral and pragmatic 
indissolubilists find it very difficult to reconcile themselves to the 
full logic of clean break divorce and will construct elaborate 
arguments to resist it. For the church doctrine is in fact conveniently 
serving material ends—it is partly saving public money but it is also 
enabling the retention of traditional sex roles which are still deeply 
cherished by certain sections of society. Our law will remain 
confused and reform.an illusion as long as vestiges of indissolubility 
continue to be harboured. Those who resist the changes in the 
infrastructure might well ask themselves what fuels their resistance. 

The alternatives are either to adapt divorce—or marriage—or 
both, and we are currently in a stage of transition when just this 
adaptation is slowly taking place. In 1969 the reformed law was 
thought to provide divorce in the full sense (a vinculo matrimonii), 
to dissolve the bond of marriage and to leave the parties free to 
remarry. But did it sever the bond? Did the old section 25 directive 
of the Matrimonial Causes Act suggest anything like a clean break, 
a termination of the marital relationship? And how much closer, in 
practical terms, are we with section 25A? Far from a termination, 
it is clear that because of the complexity of the marriage bond, the 
ongoing obligations, the manifold consequences of the dependency 
' which marriage has created and the economic realities of current 
social policy, modern divorce is often no more than a readjustment. 
It is only partial, a more limited form of relief rather like divorce a 
mensa et thoro—but remarkably, divorce a mensa et thoro coupled 
with a licence to remarry. Today, we blandly accept that the only 
real difference between judicial separation and divorce is that the 
latter embodies a licence to remarry; the ecclesiastical courts at 
least recognised that only divorce a vinculo could precede 
remarriage. 


Conclusion 


Present divorce is so often merely a readjustment of the former 
marital relationship. It results in the parties being released from 


5 Op. cit. supra, note 5, p.424. 
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the obligation to share bed and board but they are still saddled 
with the ongoing financial obligations of the marriage, not unlike 
judicial separation. Thus the licence to remarry is something of an 
illusion. In so many ways the parties are not free to remarry, as the 
evidence from numerous pressure groups will testify. Thus divorce, 
as granted in most cases, is only a mensa et thoro simply because 
most marriages are still indissoluble. True divorce a vinculo 
matrimonii can only be granted when, because. the marriage is 
short, childless or the parties are sufficiently rich, the bond can be 
truly severed and a clean break imposed—the marriage is, by 
practical definition, dissoluble. This is because, at the time the 
reformed divorce law came into operation, we failed to introduce 
simultaneously the effective means whereby the vinculum, the 
marriage bond could be broken (i.e. the necessary changes in the 
infrastructure). The ongoing marriage tie is reflected in the 
continuing support obligation which is imposed—admittedly imposed 
but often not met. However, whether met or not, the result of this 
inherent contradiction is serial polygamy and corresponding hardship 
and injustice in the vast majority of divorce cases. If the support 
obligation is met, there is financial strain where remarriage follows 
as limited resources are spread between two families; if it is 
ignored or only partly met, then usually the resort is to subsistence 
on State benefit for the first family. 

This was the inevitable result of attempting the impossible, of 
trying to introduce divorce for indissoluble marriage. With the 
passing of the Matrimonial and Family Proceedings Act 1984 the 
clean break principle now has embryonic statutory form. While it 
remains unsupported by a reformed social policy it will at best be a 
non-event, at worst, it will simply open the way to more injustice 
and suffering. For only when a radical change in the marital 
relationship takes place, when it becomes a partnership of two 
economically independent individuals through the abolition of 
marital dependency and when the corresponding changes in the 
social infrastructure are brought about, will there be any chance of 
formulating a coherent, clean break divorce law. 


PAMELA SYMES* 


* Lucy Cavendish College, Cambridge. 
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REPORT OF THE NEW SOUTH WALES LAW REFORM COMMISSION ON 
DE Facto RELATIONSHIPS 


Introduction 


IN June 1983 the New South Wales Law Reform Commission 
(N.S.W.L.R.C.) published its report on de facto relationships (more 
usually referred to in the U.K. as “cohabitation”); in September 1984 
the N.S.W. State Premier announced that the recommendations of 
the report would be adopted in full by the State government. This 
report is of interest not only for its substance but also for its 
methodology, and both are discussed further below. 

The legal rules which apply to de facto relationships have been 
the subject of debate and discussion for some time. In the United 
Kingdom and in many other countries, an increase in the number 
of people living together outside marriage has been noted, along 
with a tendency for such unions to be relatively stable, and in 
many cases to involve child care responsibilities.’ Those living in 
such relationships have referred to the courts problems about their 
property, custody of their children, domestic violence and other 
matters. Such cases have raised questions as to the adequacy of 
present legal provisions for parties to de facto relationships, and 
the extent to which such relationships should be recognised by the 
law. There has been a proliferation of writing on the subject” 
which has analysed the practical and legal problems, probed the 
policy issues, pointed to the need for legal reform and/or argued 
the difficulties associated with such reform. There have also been 
clear indications in England, as there were in New South Wales, 
that judges called upon to deal with problems of de facto 
relationships are unhappy with the present legal rules, at least in so 
far as they affect certain aspects of property law.’ 





1 M. D. A. Freeman and C. Lyon, Cohabitation Without Marriage (Gower, 1983) 
contains an excellent review of these trends for the U.K. and several other countries. 

? See, for example, Freeman and Lyon, op. cit.; Eekelaar and Katz Marriage and 
Cohabitation in Contemporary Societies, Butterworths, Toronto, 1980; Bottomley, Geive, 
Moon and Weir The Cohabitation Handbook, Pluto Press (2nd ed.), 1984; Clayton, The 
Cohabitation Guide, Wildwood House, 1981; Parker, Cohabitees, Barry Rose, 1981; 
Parry, Cohabitation, Sweet and Maxwell, 1981; Wade, De Facto Marriages in Australia, 
CCH Australia, 1981. 

> In England in Burns v. Burns [1984] 1 All E.R. 244, the Court of Appeal found 
itself unable to give a share in property to a woman who had lived in a de facto 
relationship for 19 years performing domestic tasks, bringing up the children of the 
relationship and contributing towards household expenses. The judgments all clearly 
expressed dissatisfaction with the conclusion which the law constrained. Fox L.J., for 
instance, concluded his judgment by remarking that the woman had “lived with (her de 
facto partner) for 19 years as man and wife and at the end of it, has no rights against 
him. But the unfairness of that is not a matter which the courts can control. It is a matter 
for Parliament.” (At p.255g.) Similar sentiments were expressed in a series of cases in 
New South Wales which dealt with comparable problems, for instance Murray v. Heggs 
(1980) 6 Fam.L.R. 781. 
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Despite the existence of an area ripe for review and reform, the 
subject of de facto relationships has not been seized upon with 
alacrity by law reform bodies. The English Law Commission has 
had the subject under consideration for some time. In 1979 it 
noted that reform and rationalisation of the law on de facto 
relationships carried enormous problems, and that, after considering 
an internal study paper summarising English reforms and those of 
other countries, it had concluded that a review of the rules about 
de facto relationships might be appropriate.* However in the same 
year, at an international conference on the subject of marriage and 
cohabitation, Stephen Cretney, then a Law Commissioner, was 
much impressed with the “formidable problems” and “conceptual 
difficulties” of reform of this area of the law and stressed the 
preliminary nature of the English Commission’s work.’ By 1982, 
the English Commission had put in hand a preliminary survey of 
the law on the enforceability of agreements between de facto 
partners but had still not decided if this should form part of a 
general review of the law on de facto relationships.° By 1983, the 
preliminary survey of the law on cohabitation contracts had been 
completed, and the Commission noted that this survey, and recent 
legal developments,’ suggested a need to identify legal problems 
relating to de facto relationships which in practice cause hardship. 
The Commission expressed its intention to give further thought to 
how the issue might best be approached.’ 

Whilst the English Commission seems to have been overawed 
for a considerable period by the difficulties of the task, the New 
South Wales Commission has grasped the nettle and, although 
faced with comparable problems, has produced a clear and 
comprehensive set of proposals for reform. 


I. THE New South WaALes Law REFORM COMMISSION AND ITS 
METHODS 


The membership of the Commission for the purposes of the 
reference on de facto relationships reflects the innovative approach 
of both the Australian Law Reform Commission and state law 
reform commissions regarding the involvement of persons with a 
wide range of skills in the law reform process. At both federal and 
state level, law reform commissions frequently employ academics 
on secondment who have particular interest and expertise, either 
as part-time commissioners or full-time for a limited period. Nor 


4 Law Commission, 14th Annual Report, 1978-79. Law Comm. No. 97. 

5 S. Cretney, “The Law Relating to Unmarried Parties from the Perspective of a Law 
Reform Agency” in Eekelaar and Katz op. cit. p.357. 

é Law Commission, 17th Annual Report, 1981-82. Law Comm. No. 119. 

7 The Commission "referred to Burns v. Burns then reported in The Times, August 2, 
1983. 

8 Law Commission. 18th Annual Report, 1982-83. Law Comm. No. 131. 
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are these always lawyers.’ In this case a member of the Division on 
de facto relationships was Bettina Cass, a sociologist then employed 
at the University of New South Wales” in addition to serving as a 
part-time Law Commissioner. Also involved was Mr, Justice P. E. 
Nygh, a judge of the Family Court of Australia, and part-time 
Commissioner. The full-time Commissioners were Mr. Denis 
Gressier, a solicitor, and the Chairman ‘of the Commission, 
Professor Ronald Sackville (one time Dean of Law at the University 
of New South Wales). 

The methods used by the Commission to seek evidence and 
canvass opinion on the issue of de facto relationships are also of 
interest, involving a serious effort to ascertain the views and 
attitudes of the whole community, rather than just the legal 
community, on the question. Initially the Commission had 
preliminary discussions with groups which it knew would be 
interested in the issue of de facto relationships. 

In 1981, it produced an Issues Paper. This paper examined the 
social context of de facto relationships, dealt at some length with 
existing legal provisions, and set out the policy considerations 
which the Commission saw as relevant to reform of the law. In 
itself the Issues Paper was a thorough and clearly written document, 
but nevertheless one which would have seemed formidable to 
many groups and individuals having a real concern with the issues, 
but not necessarily a concomitant familiarity with legal provisions 
or facility with lengthy and closely argued documents. As Mr. 
Justice Michael Kirby, the Chairman of the Australian Law Reform 
Commission, pointed out with typical pungency, the traditional 
issues paper is “. . . often too long, too complex and too boring to 
secure the very aim in target, namely widespread consultation.”"' 

The Commission therefore took other steps. It produced a 
Summary of its Issues Paper which distilled the law and the 
arguments into 13 pages.” This summary was available free of 
charge from the Commission. The Commission distributed these 
documents widely to interested groups and individuals in New 
South Wales and elsewhere in Australia. A total of four and a half 
thousand copies of the Issues Paper was printed, and the 
Commission received a total of 55 written submissions in response. 

However the Commission did not simply rely on reaction to 
written material, but went to talk to people about the issue. The 
Commission attended and addressed a number of seminars with 
bodies which it knew were concerned with the question of de facto 





? The Australian Law Reform Commission has been particularly concerned to secure 
in all of its tasks, consultants from disciplines outside law. For the purposes of its 
references on evidence and contempt of court for instance it had the services of a full- 
time consultant psychologist. 

10 Now Associate Professor of Sociology at the University of Sydney. 

n M. D. Kirby, Reform the Law (Melbourne 1983), p.58. 

12 This step has also been taken by the English Law Commission, although it has 
pointed out that it will not be producing such summaries consistently. Law Commission, 
15th Annual Report, 1979-80. Law Comm. No. 107, para. 1.8. 
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relationships. It held an Open House, so that the Commmissioners 
could talk informally and privately to members of the public 
who had experienced legal problems associated with de facto 
relationships. It further held an impressive series of discussions 
with those groups and individuals who had made written submissions 
to it. So far as consultation with lawyers was concerned the 
Commission sponsored a seminar in Sydney (advertised in the legal 
press) which attracted 200 participants and it sponsored, jointly 
with the Law Council of Australia, a seminar primarily for lawyers 
focusing on the Issues Paper. 

There was also a research programme set up to inform the 
Commission’s deliberations. This included comparative legal studies 
of the approach of other jurisdictions; a survey of practitioners and 
social workers to discover the extent to which their clients 
encountered legal problems associated with de facto relationships; 
and a collection of case studies obtained by interviewing those in 
de facto relationships. 

At all times during consideration of the reference, the 
N.S.W.L.R.C. gave publicity to its activities and also considered 
ways in which its community consultation with ordinary and 
unorganised but concerned people could be improved. The Research 
Director of the Commission, Marcia Neave, interviewed on radio 
towards the end of the consultation process, remained concerned 
about the representative nature of the responses on de facto 
relationships, and was considering whether the methods of the 
Commission could be improved by publicising the work of the 
Commission in shopping centres as a way of involving and seeking 
the views of a more randomly selected group of the population.” 

The New South Wales Commission’s concern with real community 
consultation should also be viewed in the context of the commitment 
of the Australian Law Reform Commission to make the process of 
law reform not simply the province of lawyers, but also the 
province of other professional groups, and of the general public. 
The Chairman of the Australian Law Reform Commission has said: 


“...the obligation to reconcile the law with modern 
perceptions of justice cannot be attempted by a mere armchair 
analytical study of existing alternative rules, political hunches 
or playing with legislative words. Whilst law reform remains 
the concern of lawyers only, it will inevitably tend to be 
confined to narrow tasks, non-controversial and technical, 
which do not represent the areas of urgency which would be 
identified by ordinary citizens. But when we go beyond the 
safe backwaters of so-called ‘lawyers’ law’ it is essential to 
acknowledge the sociology, statistics and economics of the 
law, to broaden the base of our research and to cast more 
widely the net of expert and community consultation.” 


® The radio programme was “The Law Report” No. 25. April 27, 1982. 
4M. D. Kirby, op. cit. p.67. 
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The work of the N.S.W.L.R.C. on de facto relationships provides. 
us with an interesting example of what can be achieved. 


II. DE Facto RELATIONSHIPS—THE NATURE OF THE PROBLEM 


One of the difficulties confronted by those wishing to consider the 
issues of legal reform in relation to de facto relationships has been 
a paucity of hard information about the nature of the problem. In 
relation to England, Cretney noted that the available figures 
enabled only tentative inferences to be drawn that there has been 
an increase in de facto relationships and Freeman and Lyon have 
pointed to the absence of recorded statistics on the extent of de 
facto relationships and the necessity of detecting an increase in 
such relationships from factors such as the increase in the numbers 
of illegitimate births, the rising number of single people in all age 
groups, the age-at- first- -marriage rates, and the rate of re-marriage.’ 

The N.S.W.L.R.C. however had the benefit of two surveys 
which had sought specific information on de facto relationships in 
Australia.” These surveys showed, inter alia, that de facto couples 
constitute 4-7 per cent. of all couples, and that 36 per cent. of de 
facto couples are caring for children. The rate of de facto 
relationships was shown to be increasing—between 1976 and 1982 
the numbers of people living in de facto relationships more than 
doubled, whilst during the same period the numbers of married 
people increased by only 16 per cent. The ‘research also showed 
that de facto relationships are most frequent amongst young people 
and that community attitudes towards de facto relationships have 
changed towards an acceptance of them. A great deal of data on, 
for instance, the duration of de facto relationships, the age and 
education of the parties, and their socio-economic position was 
available to the Commission from the survey research. 

The nature of the legal problems confronted by those in de facto 
relationships was demonstrated by research conducted by the 
Commission itself. This included surveys of legal practitioners and 
welfare workers and case studies: which showed that substantial 
numbers of people living in de facto relationships seek advice on 
legal and welfare problems, most frequently on property claims, 
custody and maintenance of children, protection from domestic 
violence and entitlement to social security. 

The response of the law to de facto relationships in Australia, as 
in England and other jurisdictions, has been inconsistent, piecemeal 
and pragmatic. The N.S.W.L.R.C. was faced with clear evidence 
from the legal profession and from the wider community that the 
existing legal rules produced inconsistencies and anomalies which 


15 Cretney, “The Law Relating to Unmarried Parties from the Perspective of 4 Law 
Reform Agency,” op. cit. note 5, p.359. 

16 Freeman and Lyon, 1983, op. cit. pp.56-57. : 

17 “Australian Families 1982” Australian Bureau of Statistics, and “The Family 
Information Project” Institute of Family Studies. 
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demanded attention. In the face of the data before it, it would 
have been difficult for the Commission to escape the conclusion 
that there was a strong argument for legal reform. However the 
crucial question confronting the N.S.W. Commission, as any law 
reform body considering this area of law, was the question of what 
policy should be enshrined in the legal rules governing de facto 
relationships—what attitude should the law take towards an 
admittedly sensitive area. 


The Policy Issues 


The first policy option considered by the Commission was that of 
simply equating de facto relationships with marriage so that the 
rights and duties of de facto partners become the same as those 
of the parties to a marriage. It has been noted and regretted by 
several commentators,'® that this has been the trend of the ad 
hoc changes which have taken place in the law so far as it 
already deals with the rights and duties of de facto partners. In 
many jurisdictions the formulation “living together as husband 
and wife” or an equivalent has been used to impose duties upon 
or extend rights to de facto partners—although as Freeman and 
Lyon note, in public law statutes the principle of equivalent 
treatment has generally been used “to the benefit of the state’s 
coffers and to the burden of the individual concerned.”” 

To have elevated the trend towards equivalent treatment to 
the status of legal policy would, however, have been a sweeping 
measure involving treating de facto partners as married persons 
for all legal purposes. Few of those giving evidence to the 
Commission favoured such a policy, although those opposed to 
equivalence objected to it for very different reasons. Church 
groups argued against equivalence on the basis of a religious 
doctrinal view of marriage, but also on the basis that 
they perceived a qualitative difference between marriage and 
cohabitation involving the permanence of marriage and the more 
transitory nature of cohabitation. These groups stressed the 
desirability of preserving the institution of marriage. A very 
different view, nevertheless leading to the same conclusion, was 
taken by those opposed to equivalence: because it would restrict 
the freedom of choice and autonomy of those who actively 
wished to cohabit and to avoid the legal and extra-legal rules 
and patterns of relating which attend marriage. In short there 
was little support for a policy of equivalence, and the Commission 
concluded against it in a conveniently eclectic manner, adopting 
the arguments on both sides referred to above. 


18 Freeman and Lyon op. cit. pp.204-212. Bottomley et al. op. cit. pp.5-7 and, for 
rather different reasons, Ruth Deech, “The Case against the Legal Recognition of 
Cohabitation” in Eekelaar and Katz op. cit. at p.300. 

19 Freeman and Lyon, op. cit. p.147. 
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The second approach considered by the Commission was that of 
extending the rights and duties of married persons to de facto 
partners on proof of economic dependence. However this approach 
was also rejected for several reasons. First, the Commission pointed 
out that the problems which arise in de facto relationships do not 
always arise because of economic dependence. A person who has 
lived in a de facto relationship may be in full time paid 
employment, but may have put resources into the family budget 
for which s/he should be recompensed but which cannot be 
recognised according to orthodox principles of law. Further, there 
are problems for de facto partners which are not even directly 
financial—perhaps the most obvious example (although not the 
one used by the Commission in this instance) is the problem of 
domestic violence. Financial dependence in such cases is not 
irrelevant, but as the test for entitlement to relief, it would leave 
many persons unprotected. 

The Commission also noted that a criterion of financial 
dependence would most often be satisfied by women, and it was 
unwilling to embody in the law a concept which would re-inforce 
assumptions of male dominance and female economic and 
psychological dependence in relationships. The Commission was 
able to point to the survey research which showed that women 
de facto partners are less likely to be caring for children and 
more likely to be in the labour force than married women, and 
so it argued that, apart from the symbolic significance of 
embodying notions of dependence in the law, it would anyway 
be inappropriate to the reality of many de facto relationships. 

Once policies of applying the rules of marriage to those in de 
facto relationships either in entirety or on proof of dependence 
had been rejected, the Commission went on to consider 
approaches which required it to direct attention to particular 
areas of law. The third policy option considered was that of 
“partial equivalence”—i.e. applying the rules of marriage to de 
facto relationships only for specific purposes. This is an approach 
employed in the South Australian Family Relationships Act 
1975, which allows a person to apply for a declaration that they 
are a “putative spouse.” This status then entitles that person to 
equivalent rights to married persons in relation to claims 
consequential on the death of a partner. The legislation in South 
Australia does not extend to property and maintenance claims 
between living partners. 

The N.S.W. Commission rejected this approach because its remit 
was much wider, and it considered that a single definition of what 
qualified as a de facto relationship might be inappropriate for the 
varied areas of law where the rights and duties of de facto parties 
are in issue. The definition of a de facto partner which might be 
appropriate to determine claims for financial adjustment between 
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living partners might, the Commission felt, be different from the 
definition entitling a party to claim damages from a third party for 
the wrongful death of a partner. 

The fourth policy option was the one which the Commission 
adopted. This was the option of examining the legal rules to see if 
they produced any significant injustices towards de facto parties, 
and where such injustices were found, remedying them. This 
approach was the one favoured by the majority of those making 
submissions to the Commission. It avoids the pitfalls of a blanket 
equation of marriage and de facto relationships and, as a policy, is 
thus likely to be acceptable both to those who would emphasise 
the necessity to protect the institution of marriage and those who 
desire to escape from it. 

However, in adopting this policy, the Commission set itself the 
difficult task of identifying areas where injustices or anomalies 
arose, and deciding how to remedy them. In doing so, it could 
hardly avoid taking decisions about the rights and duties of people 
in de facto relationships which will influence the relationship 
between cohabitation and marriage and define the extent of the 
(legal) differences and similarities between the two. The rival 
claims of the institution of marriage and individual freedom are not 
entirely avoided by this approach. 


The Recommendations of the Commission 


It would be impossible within the scope of a note such as this to do 
justice to the very complex set of proposals in the Commission’s 
report. Its recommendations cover financial adjustment between 
de facto couples, “cohabitation contracts,” domestic violence,” 
children,” and financial adjustment on death.” It has, however, 
been necessary to be selective, and we have chosen to concentrate 


Protection for de facto partners suffering domestic violence was available; when the 
Commission reported, under several enactments, particularly the Crimes (Domestic 
Violence) Amendment Act 1982. The Commission recommended the extension of civil 
remedies in the Supreme Court to de facto partners. 

21 The reason for our decision not to discuss this very important issue is that it was not 
dealt with by the Commission in any detail because of jurisdictional problems. Cases 
concerning “children of a marriage” (Family Law Act 1975, s.5) are dealt with by the 
Family Court of Australia, not the state courts. The definition of “children of a marriage” 
includes some ex-nuptial children. At the time of the Commission’s deliberations there 
was a reference of powers under consideration which would have removed all disputes 
about ex-nuptial children to the Family Court. The N.S.W.L.R.C. therefore did not deal 
with the issue in any depth. Since the Commission’s report the Family Law Amendment 
Act 1983 has considerably extended the scope of the definition of “children of a 
marriage” so that many more children of de-facto relationships are included. The 
definition does not, however, include all ex-nuptial children, nor has the constitutionality 
of the 1983 Act been tested. 

2 The Commission recommended that, on intestacy, a surviving de facto partner 
should have the same entitlement to a share of the estate as a surviving spouse would 
have had, and that de facto partners should have full protection under workers’ 
compensation legislation. 
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on the innovative and possibly most contentious recommendations 
in relation to property, maintenance and “cohabitation contracts.” 

The Commission decided that the courts should have certain 
powers to deal with property and to award maintenance in relation 
to de facto couples. The Commission perceived significant injustices 
and anomalies in the existing rules which it felt required remedying. 

So far as property was concerned the Commission reviewed the 
cases which in New South Wales, allow a de facto partner to claim 
only if s/he has made direct financial contributions to the other’s 
property or s/he can show a common intention of the parties that 
s/he have a share.” The case law showed that the judges were 
unhappy with this situation. The research and submissions to the 
Commission demonstrated clearly that the failure of the law to 
recognise indirect contributions was resented by those in de facto 
relationships. 

The Commission therefore recommended that the law be 
reformed to take into account both direct and-indirect, financial 
and non-financial contributions made to property and to the welfare 
of the other partner and the family. To achieve this, legislation is 
proposed giving the courts wide powers to deal with the property 
of de facto partners—powers comparable to those the courts have 
to deal with the property of divorcing partners. 

So far as maintenance is concerned, the recommendation of the 
Commission is that there should be no liability to maintain between 
de facto partners. However given the basic policy of remedying 
injustice to de facto partners, the Commission recommended two 
exceptions to this rule. Both create the possibility of short term 
maintenance where the earning capacity of one of the parties has 
been adversely affected by the relationship. 

The first exception is that it is recommended that a de facto 
partner should be able to claim maintenance if s/he is unable to 
support herself or himself adequately by reason of having care and 
control of a child of both of the parties or of the other party. The 
duration of such an order would be limited to the child reaching 
the age of 12 (or 16 in the case of a physically or mentally 
handicapped child). The second exception is more complex. The 
Commission recommended that the court should be able to award 
maintenance if the applicant is unable to support herself or himself 
adequately because their earning capacity has been adversely 
affected by the circumstances of the relationship, and the court is 
of the opinion, first that an order for maintenance would increase 
the applicant’s earning capacity by enabling her or him to undertake 
a course or programme of education or training, and secondly, 
that, having regard to all the circumstances of the -case it is 
reasonable to make the order. Such an order for maintenance 
would last for a maximum of four years from the end of the 
relationship. 


3 Allen v. Snyder [1977] 2 N.S.W.L.R. 685. 
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The Commission was impressed by the possibility of a flood of 
applicants claiming property and maintenance orders after a brief 
de facto relationship. This raised the difficult problem of deciding 
how long a de facto relationship would have to last for the parties 
to qualify for relief. Here the Commission was divided between 
those. who thought that two years would be an appropriate period, 
and those who preferred three years. 

Prescribing any rigid qualifying period, however, creates problems 
for an approach which is committed to remedying injustice. It 
would be possible in either length of time for a woman to have 
given up a career, put her savings into her partner’s business and 
had two children. The Commission therefore recommended that 
the time limits could be waived if the court was satisfied of one of 
two facts. The limits could be waived if the couple had had a child 
(including a child by A.I.D. or adoption). They could also be 
waived if the applicant had made substantial financial contributions 
to the relationship which could not otherwise be compensated, or 
if the applicant is caring for the defendant’s child and failure to 
make an order would result in serious injustice to the applicant. 

The recommendations of the Commission on property and 

maintenance will undoubtedly be seen by some as unacceptably 
radical. In fact the changes to existing law which are proposed are 
not very great. De facto partners are to be allowed to claim for 
indirect contributions to property—a direction in which the law 
was anyway struggling. The rights to maintenance are very limited. 
The Commission also recommended that when making orders for 
adjustment of property between de facto partners the court should 
aim for a “clean break,” to make orders which finally determine 
the financial relationship between the parties and avoid future 
proceedings between them. The Commission’s recommendations 
do not provide a comprehensive code to regulate the financial 
affairs of de facto partners and given that it was motivated (at least 
partly) by the desire to preserve the freedom of cohabiting couples 
to determine their own relationships, there are good reasons for 
this. 
- However the Commission did see the need to create a legal 
framework in which de facto partners could regulate their financial 
affairs, by making agreements with each other. The main argument 
against such cohabitation contracts or agreements has always been 
that they are contrary to public policy because they are contracts 
for an immoral purpose. Such arguments were doubted in the 
celebrated Californian case of Marvin v. Marvin™ and were also 
doubted in New South Wales in the case of Seidler v. Schallhofer.* 
The Commission reviewed the policy debates and other arguments 
and recommended in favour of such contracts being enforceable. 


* (1976) 134 Cal.Reptr. 815. 
5 [1982] 2 N.S.W.L.R. 80. 
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The Commission envisages two types of contract—the, “cohabi- 
tation agreement,” entered into by a couple at the commencement 
of or during their relationship to regulate their financial affairs; and 
the “separation agreement,” entered into at the end of a relationship 
to determine the financial affairs of the parties. The Commission 
recommended that courts in N.S.W. should be required to give 
effect to cohabitation or separation agreements only if they are in 
writing and signed, and the parties received independent legal 
advice before entering into the agreements. Proof of such advice 
will be provided by a certificate in prescribed form for each of the 
parties. The Commission thus hdped to ensure that parties would 
be protected from ill considered or prejudicial agreements. 
However, in seeking to protect parties by such a stringent 
requirement, the problem of the validity of contracts which are 
made but do not comply with the conditions was raised. It was 
resolved by a recommendation that such a contract should be 
subject to the scrutiny of the court by way of an application for 
property adjustment or maintenance. 

The other major problem which arises with cohabitation 
agreements is that the circumstances of the parties can change 
dramatically over time, making an initially well considered contract 
unjust. The Commission therefore recommended that if the 
circumstances of the parties had so changed that enforcement 
would lead to serious injustice, the court could vary or override it 
in proceedings for property adjustment or maintenance. 


III. REACTIONS TO THE NEw SourH WALES 
Law REFORM COoMMISSION’S REPORT 


The public reaction to the report in Australia was fairly subdued. 
The Sydney Morning Herald (August 29, 1983) reported that 
“Living in Sin” had. received a quiet legal blessing in New South 
Wales. The Canberra Times (August 19, 1983) declared that 
“Palimony” was the major recommendation of the Commission. 
However there was no outcry against the proposals, and there 
were indications of. a great deal of support for them. Even those 
church groups most concerned to preserve the centrality of the 
institution of marriage appear to have accepted the proposals.” 
Inevitably the Commission’s report will not escape some criticism. 
One of the central concerns about -the legal regulation of de facto 
relationships has been the tendency of the law to make cohabitation 
more like marriage. In some senses the N.S.W.L.R.C.’s proposals 
do follow this tendency, in that.they introduce limited maintenance 
rights and increase the court’s powers to adjust property rights on 
the breakdown of a relationship. However these trends towards a 
more marriage-like relationship are limited. They are introduced in 
the context of-a clean break for de facto partners and alongside the 


% Reform, October 1983, No. 32, pp.150-153. 
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establishment of a legal framework for the parties to make their 
own agreements. 

Moves towards a clean break and limited rehabilitative 
maintenance are clear trends in Australia, as in England, in the 
law relating to married partners. In the limited sense that the idea 
of lifelong commitment, financial or otherwise, is being eroded, 
marriage may be becoming more like cohabitation. The focus of 
the law’s attention is becoming the stable heterosexual two parent 
family in whatever form it arises—whether it arises as marriage or 
as remarriage after divorce or as a stable de facto relationship. 

Possibly there will be those who will hail the recommendations 
of the N.S.W.L.R.C., as they did the early case law conferring 
limited rights on de facto partners, as a “mistresses’ charter.” This 
is likely to be so despite the fact that the rights given to women are 
very limited indeed. Her contributions to the welfare of the family, 
her labour in the home and her child-care responsibilities are 
recognised. She is given limited entitlement to maintenance when 
she is disabled from earning because of child care. She is given an 
even more limited right to maintenance for herself if she can show 
that her ability to earn has been adversely affected by the 
relationship and she can show that she has a course or training 
programme on offer which will increase her earning capacity. In 
the event the “palimony” does not amount to a great deal. 

Despite the flights of fancy of the press, and their “palimony” 
and “alimony drones,” the aim of economic self-sufficiency is one 
which is supported by women. Maintenance is, and “palimony” no 
doubt will be, a highly unreliable form of income, tying women to 
a defunct relationship. The measures recommended by the 
Commission, such as access to property laws which recognise the 
contributions women make to the family, maintenance to alleviate 
economic dependence and protection from domestic violence will 
be welcome to women in de facto relationships. The problem of 
their economic dependence cannot be solved, however in the 
context of even an enlightened law on de facto relationships. Those 
who resent “palimony” would do well to support measures which 
are more likely to have an effect on women’s economic 
dependence—measures to create equal pay and employment 
opportunities, to eliminate discrimination in employment and 
elsewhere, and to provide adequate child-care facilities. 

Now that the recommendations of the N.S.W.L.R.C. are likely 
to be implemented more debate may be provoked in Australia. 
That debate, the eventual terms of the legislation and its 
implementation in practice must be of widespread interest in the 
United Kingdom and in other jurisdictions. 


Dr. HILARY AsTor* 
JOHN NoTHDURFT** 


* Lecturer in Law, Brunel University. 
** Lecturer in Law, Woolongong University, N.S.W. 
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THE REPORT OF THE WARNOCK COMMITTEE ON HUMAN FERTILISATION 
AND EMBRYOLOGY 


Four years after the birth of the first “test-tube baby,” and 
coincidental with the first claims that a surrogacy agency was “fully 
functional” in Britain, the Government appointed a Committee 
chaired by Dame Mary Warnock, and charged it with the task of 
examining the social, ethical and legal implications of recent and 
potential developments in the field of human assisted reproduction. 
During the two years that elapsed between the appointment of the 
Committee and the publication of its Report in July 1984, the pace 
of change showed no sign of slackéning. It is believed that several 
hundred test-tube babies have now been born. New claims (e.g. 
pregnancy following thawing and‘implantation of a stored frozen 
embryo) and new problems (e.g. the orphaned Australian embryos) 
have occupied the headlines formerly held by Louise Brown and 
Mrs. Harriet Blankfield. 

If the plethora of new developments is itself an indication of the 
urgent need for-a considered policy response to the various issues 
raised by advances in biotechnology, so too is the rapidity with 
which repeat performances of headline-grabbing “firsts” are 
relegated to obscurity. While this latter phenomenon may give 
cause for thankfulness on the part of the individuals involved, it 
should also serve to remind us that unless we strive for some 
generally acceptable framework to control research and development 
in this field, we expose those working within it to the risk of falling 
prey to a “we can, therefore we must” attitude towards their 
capabilities. . 


The Framework 


Of the specific proposals made by the Warnock Committee, it may 
reasonably be anticipated that those concerning the research use ‘of 
embryos will continue to be the prime focus for debate. Given the 
Warnock Inquiry’s coverage of both infertility treatments and 
embryological research, it is worth stating that the problems posed 
by embryo research cannot be avoided by accepting the argument 
that treatments for infertility should not be developed (and the 
Committee did encounter such an argument). The alleviation of 
infertility is of course only one of a number of purposes which such 
research may serve; others include the detection and prevention of 
inherited disorders. Conversely, a total ban on embryo research 
will not enable us to sidestep the issue of embryo status in the 
absence of a similar ban on certain infertility treatments, particularly 
in vitro fertilisation (I.V.F.). Even with a modification of treatment 
practices (e.g. to ensure the fertilisation only of the number of eggs 
actually intended for implantation), I.V.F. will on occasions result 
in the production of “spare” embryos where, for various reasons, it 
is not practicable to proceed to implantation. Moreover, such a 
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modification would itself carry a high price in terms of impaired 
success rates (expressed as a laparoscopy/pregnancy ratio), increased 
cost and delay, and increased exposure to the risks of invasive 
surgery and anaesthesia. 

The Warnock Committee did not accept the view that the 
application or development of new treatments should cease, nor 
did it accede to the views of those seeking a total ban on research 
using human embryos. It is not the intention here to embark-on, a 
review of the moral, philosophical and theological issues at stake, 
but merely to indicate the approach adopted by the Report and to 
question the viability of its recommendations. The Report eschews 
any attempt to answer the question of when life or personhood can 
be said to begin and goes directly to the question of how to treat 
the human embryo. It asserts: “We have considered what status 
ought to be accorded to the human embryo, and the answer we 
give must necessarily be in terms of ethical or moral principles. 
(para. 11.9). Its transpires in the succeeding pages that in fact the 
majority of the Committee finds its.answer by a process of rejection 
of the moral principles urged upon it as discountenancing the 
creation and/or use of embryos for research. What emerges from 
this process is not so much the articulation of some positive guiding 
principle, nor an independent definition of embryo status, but a 
kind of “fallback” position which voices. an instinctive disquiet at 
the implications of research use, and a distaste for the idea of 
treating human embryos as a form of property. The Report says: 
“The status of the embryo is a matter of fundamental principle 
which should be enshrined in legislation. We recommend that the 
embryo of the human species should be afforded some protection 
in law ... That protection should exist does not entail that this 
protection cannot be waived in certain specific circumstances.” 
(para. 11.17, 18). Hence the proposed legality of embryo research, 
subject to a system of controls of licensing, and the recommendation 
of legislation to ensure that-there is no right of ownership in a 
human embryo. 

The Committee proposes the creation of an authority independent 
of government, health authorities and research institutions, whose 
function would be to oversee the whole area. The chairman of the 
new authority would be a lay person, and great emphasis is placed 
on substantial lay representation. The authority would carry out its 
function by regulation and by guidance. Thus, certain infertility 
treatments could be administered only by practitioners licensed by 
the authority and on premises licensed for the purpose. Such 
licences would be dependent, inter alia, on ‘the existence of 
adequate standards of “quality control” in respect of donor 
screening and the handling and storage of gametes and embryos. 
Research projects involving work on human gametes or embryos 
would also require a licence. The Committee envisages that, within 
a broader framework of legislative restrictions, such research 
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licences would be granted only for specified projects in respect of 
which detailed information had been furnished concerning, inter 
alia, the objectives of the project, the approximate number and 
source of the embryos to be used, ‘the lack of alternative means of 
achieving the research objective, and the keeping of proper records 
to secure compliance with the terms of the licence. The licensing 
scheme would be policed by an inspectorate. 

The licensing authority would also be empowered to issue general 
guidance on good practice in the provision of infertility services 
and on the types of research which it finds broadly ethically 
acceptable and would be available to offer advice to government 
on specific issues. The Committee clearly hopes that the licensing 
authority will have both a “nose” for a bad argument and a sense 
of the collective conscience. It would be required to produce an 
Annual Report setting out the extent and nature of licensed work 
in progress. 

Ultimately however, as in the context of abortion,} the status of 
the embryo would remain an elusive concept, secreted in the 
interstices of the legal regime, but not declared. This elusiveness 
can perhaps be demonstrated by reference to the question of 
“property” in the embryo. As already noted, legislation would 
ensure that there is no right of ownership since “the concept of 
ownership of human embryos seems to us to be undesirable” 
(para. 10.11), yet a couple who have stored an embryo for their 
own use would have “rights to the use and disposal of the embryo.” 
Further, while the Committee regards as undesirable the growth of 
commercial exploitation or of an import and export trade, a 
licensed storage authority’s right to use and dispose of gametes or 
embryos donated for research would include, subject to licence, a 
right to buy and sell such material (e.g. as between semen bank 
and research laboratory). It will presumably be the responsibility of 
the licensing authority to determine whether, in the event of a 
shortage of research material, a licensed research body should be 
permitted to pay individual donors in order to acquire gametes or 
embryos—a practice firmly and consistently disapproved of in 
relation to the acquisition of material for therapeutic applications. 
But by this stage in the discussion, the issues of embryo status has 
been submerged completely in the question of exploitation of 
adults in being, and the problems of “quality control.” 


Embryo Research 


The question of the use of human embryos for research was one of 
the issues which produced dissenting views. Common to both the 





1 It may be noted here that the intimate (indeed, arguably inextricable) relationship 
between abortion law and practice and issues falling within the Committee’s terms of 
reference is disclosed in the Report (see paras. 11.16-17, and the note to para. 11.18). 
The Committee refers to the present state of the law on abortion as “a necessary point of 
reference in discussions” (para. 1.3). Clearly the anti-abortion lobby will regard the 
Warnock Report as further proof of the importance of the battle which was lost in 1967. 
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majority and the minority was the conclusion that the embryo of 
the human species should be’ afforded some protection in law, and 
that any ‘unlicensed use of an in vitro embryo should in itself 
constitute a criminal offence. Thereafter however, three dissenting 
members of the Committee felt impelled to insist on an absolute 
ban on experimentation on human embryos and on any deliberate 
creation of embryos other than with a view to implantation. This 
minority would not wish to prevent I.V.F. for the purposes of test- 
tube baby treatments, but would require treatment practices to be 
geared to creating no more embryos than the optimum number 
judged clinically necessary to secure implantation, any excess being 
either frozen for further implantations or “allowed to die” (page 
91, para. 5). A further four members considered that research was 
permissible on “spare” embryos but that there should: be no 
deliberate creation of embryos for research. 

The majority, on the other hand, were swayed by the pragmatic 
argument which insists that the advances already made in the 
treatment of infertility could not have taken place without such 
research, and that the continuation of such research is essential for 
the acquisition of beneficial capabilities (particularly, for instance, 
in relation to genetic disorders occurring only in humans). The 
Committee acknowledged the existence of an argument based on 
the principle that an act which would be wrong if chosen for its 
own sake may be justified if it occurs as a by-product of some 
other well-intentioned act. By adopting this argument, the 
Committee ‘might have sanctioned research on “spare” embryos 
resulting from I.V.F. treatments, while forbidding the creation of 
embryos specifically with a view to their use in research projects. 
Again, however, the majority were swayed by the event to which 
this approach would severely curtail both the amount and the 
scientific validity of research. It was further pointed out that such 
an approach would necessarily prevent research into the actual 
process of fertilisation itself, where the creation of an embryo by 
I.V.F. was actually the result of the research and not simply the 
means of creating material destined for research use. Accordingly, 
with seven members dissenting,” the Committee was prepared to 
sanction the continued creation of embryos for research purposes. 

Despite its inability to accept an absolutist position on embryo 
research, as noted above the Committee did regard the human 
embryo as having a “special status,” entitled to “some protection.” 
It gave voice to a common instinctive response when it asserted: 
“We do not want to see a situation in which human embryos are 
frivolously or unnecessarily used in research . . .” In this area then, 
much will depend on the approach of the licensing authority. The 
Committee clearly anticipates that the authority will insist on being 
satisfied that those applying for a research licence are justified in 


2 Out of a total membership of 16. 
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asserting that no viable alternative research will enable the 
attainment of the asserted goal, and that the goal itself has 
substantial beneficial potential. The Annual Reports of the statutory 
body should disclose whether this expectation is fulfilled. The same 
Reports ought also to disclose whether the fears of the seven 
dissenting members are well-grounded in so far as their opposition 
is based on the “slippery slope” argument. It is extremely difficult 
to resist the conclusion of the dissenting “absolutist” three that, 
whatever the initial restrictions, limitations on the time and type of 
research will be eroded. As regards time, the Committee 
recommends legislation to enshrine 14 days as the maximum period 
for which an embryo may be kept alive for research.? If this 
recommendation is implemented, the parliamentary Pro-Life Group 
among others is likely to ensure that any future proposal for 
change receives considerable publicity and. discussion. As regards 
the type and scale of research however, careful scrutiny of the 
Annual Reports will be required to identify and measure any 
trends in the use of embryos. The Committee feels “very strongly” 
that the routine use of human embryos for drug testing is not an 
acceptable area of research, though it contemplates its possible 
justification in “very particular circumstances” (para. 12.5). It 
clearly expects the licensing authority to adopt a very strict 
approach. In this respect, the Committee may well be taking too 
sanguine a view of the problems which such research will pose. It 
is not difficult to envisage a convincing case being made out for the 
use of embryos, for instance as a means of establishing the safety 
of drugs being developed for use by pregnant women. How many 
instances of such testing would be required before those tests 
themselves set a standard of prudent conduct for the future, 
relevant for instance to the standard of care to be expected of a 
pharmaceutical company? Suppose such a company were sued in 
negligence in respect of birth defects allegedly caused by their 
product: should the company have sought a licence to conduct tests 
on embryos before marketing the drug? Should it have sought a 
licence for numerically more extensive tests than were in fact 
conducted? What would be the effect on the company’s position if 
its application for a licence had been refused, and how would the 
outcome of litigation on that point in turn affect the practices of 
the licensing authority? 

It is submitted that, whatever the intention underlying the 
Warnock proposals on embryo research, the immediate result of 
their implementation is likely to be no more than a staging post in 
the de-sensitising of public opinion. 


3 In selecting a point of reference, the Committee rejected the various stages of 
development of the central nervous system from 17 days onwards. It chooses instead the 
earlier formation of the “primitive streak” which, at about 15 days after fertilisation, 
“marks the beginning of individual development of the embryo” (para. 11.22). 
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Infertility Treatments 


The Report recognises the deep distress suffered by many couples 
who find themselves unable to have children in the ordinary course 
of events. It regards infertility as a malfunction which has a 
legitimate claim on N.H.S. resources and makes proposals for the 
better planning and provision of infertility services. The Committee 
adopts a preliminary stance which is broadly sympathetic to the 
new techniques. Thus, given the technical capacity to provide 
various forms of remedy, it is disposed to sanction their use in 
licensed treatment centres, and to propose legal changes to facilitate 
the achievement of the social purposes involved, unless major 
objections of practice or principle are encountered. The following 
account is primarily concerned with the legal status and relationships, 
of the various parties involved in the new forms of treatment. It 
may be noted at the outset that the Committee does not seek to 
limit treatment to married couples. It does however place the 
emphasis firmly on the treatment, by joint consent, of couples 
rather than of individuals and clearly expects consultants to proceed 
on that basis. This will often require a social as well as a medical 
judgment as to the appropriateness of giving treatment in an 
individual case. 


Artificial Insemination by Husband (A.I.H.) and In Vitro Fertilisation 
(Test-tube Babies) 


In A.I.H. and in a simple case of I.V.F., only the intended social 
parents are involved. Their own sperm and ova are used to achieve 
the woman’s pregnancy so that the resulting child is produced 
without recourse to a third-party source of biological material. 
Thus, these processes combine genetic, “gestational”/“uterine” and 
intended social parenting and pose no definitional problems for 
family law.* 

Although no legislative prohibition is proposed, the Committee 
recommends the active discouragement of the use of stored embryos 
or sperm to achieve a pregnancy after a husband’s death. In the 
interests of finality in the administration of estates, it recommends 
legislation to provide that any child not in utero at the date of the 
death of its father shall be disregarded for the purposes of 
succession to and inheritance from him. 


Artificial Insemination by Donor (A.1.D.) 


This technique, with its recourse to donated sperm, clearly does 
create legal difficulties. As the law now stands, a child born as the 
result of A.I.D. is illegitimate and the mother’s husband has~no 





4 In relation to inter-spousal litigation, there is analogous authority in cases concerning 
adoption to deal for instance with the situation where, having consented to treatment, 
either spouse then seeks to resile from an agreement not to petition for nullity alleging 
non-consummation. 
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parental rights and duties qua parent (though duties may arise by 
virtue of the child’s treatment as a child of the family). In principle, 
parental status remains with the donor although in practice his 
anonymity is normally preserved throughout. 
The Law Commission has published its conclusions on the 
preferable response to A.I.D.° They have said®: 
“We do not feel it is satisfactory either that the child conceived 
by A.I.D. to which the husband has consented should be 
regarded as non-marital [. . .] or that such a child should be in 
law the child of an outsider, that is the donor. It is also, we 
. believe, unsatisfactory that married couples should be put into 
a position, as they are.now, where they may be strongly 
tempted to make a false declaration on registering the birth.” 


The law, they felt, should give effect to the “social truth” by 
making the child legally the offspring of the husband and wife. 
They suggested that the simplest means of achieving this result 
would be a statutory deeming provision whereby a husband would 
in law be the father of an A.I.D. child born to his wife, unless he 
proved that he did not consent to the treatment. The Law 
Commission’s proposals do not cater for the situation where the 
intended social parents are merely cohabiting, and where the same 
temptation to make a false declaration exists. In one respect the 
problems are less acute in such cases; the child being in any event 
illegitimate, there are no status repercussions. On the other hand, 
if either of the adult parties chose to raise the paternity issue as a 
shield in the event of breakdown of the relationship, the lack of a 
marital’ family would have serious implications for the child. He 
will not have acquired a right to seek maintenance from the non- 
parent partner, and the court would have no jurisdiction to hear 
the social father’s claim to legal custody—consequences which may 
act as inducements to one or other of the adult parties to raise the 
issue. 

Under the Warnock proposals, legislation covering all A.I.D. 
treatments carried out under licence would deprive the sperm 
donor of all parental rights and duties; would render the child the 
legitimate child of the mother and her husband; and would permit 
the husband to be entered as the child’s father in the Register of 
Births (though possibly, if the parents so wish, with the addition of 
the words “by donation”). The Committee, in common with the 
Law Commission, regards as “inescapable” the legal fatherlessness 
of an A.I.D. child born to an unmarried woman. 

On one important issue however, the Warnock Committee 
subscribes to a view not shared by the Law Commission. Although 
the final Report showed signs of indecision, in its earlier Working 
Paper (No. 74), the Commission was inclined to recommend that 


5 Report No. 118: Ilegitimacy (1982). . 
é At para. 12.7. 
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the law should provide no special procedure to give the A.I.D. 
child a legal right to ascertain his A.I.D. origin. The Warnock 
Committee recommends that, on attaining the age of 18, an A.I.D. 
child should have a statutory right of access not to the sperm 
donor’s identity, but to basic information about his ethnic origin 
and genetic health. It is submitted that insufficient consideration 
was given by the Committee to the many difficulties in introducing 
such a scheme. Certainly there are many matters still to be 
resolved. . 

First, a child’s right to know cannot be made effective in 
conjunction merely with a straightforward statutory deeming 
provision regarding birth registration. At the least it will require 
the adoption of compulsory “by donation” annotation. To guarantee 
effectiveness and prevent evasion by couples wishing to keep secret 
an A.I.D. conception, it would appear necessary also to require 
notification of successful treatments to the Registrar General by 
the licensed practitioner involved,’ but a cumbersome machinery 
would be required to ensure efficient linking of such notifications 
with a resulting birth registration nine months later. 

Secondly, the Law Commission was informed that where a 
husband’s problem is sub-fertility rather than total infertility, his 
sperm is sometimes mixed with that of the donor. Is that practice 
to be forbidden? Such a prohibition would fall within the powers 
of the licensing authority. Less practicable would be an attempt to 
forbid sexual intercourse between husband and wife during the 
relevant period. In these cases the sub-fertile husband may 
appreciate the improbability of the child being genetically his but, 
in the absence of post-natal testing, he will never be sure. Are the 
benefits of a “right to know” policy sufficient to justify insistence 
on such testing in the interests of certainty, thus depriving the 
husband of all opportunity to believe that the improbable has in 
fact occurred?® If such testing is not insisted on, or if it fails to 
exclude the husband,’ should the birth registration nevertheless be 
annotated, and if so what obligation of disclosure would this 
impose on the parents? Alternatively, is the husband to be given 
the benefit of the doubt and allowed the ordinary form of birth 
registration? What price then the “right to know”? 

Even without an adopted child’s statutory right of access to 
information concerning parental identity, adoptive parents would 
be wise to bring up their child with knowledge of his adoption; if 
only because if they do not tell him it is highly probable that 


7 This approach seems preferable to reliance simply on the deterrent effect of 
prosecution under s.4 of the Perjury Act 1911. 

8 Consider for example the attitude of one of the possible fathers in Re J. S. ([1980] 1 
All E.R. 1061)}—an exceptional case in which the preservation of a question mark over 
paternity was held to be in the child’s best interests. 

° This risk could presumably be eliminated by instructions from the licensing authority 
that donated sperm be used whose characteristics would ensure conclusive post-natal 
testing in each given case. 
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someone else will; intentionally or unintentionally. A.I.D. is a 
different proposition. Secrecy can be preserved to the extent 
that the parents may be the only members of the child’s family 
circle who know of the circumstances of his conception. In some 
cases they may be quite willing to inform the child of those 
circumstances. Indeed, there will be’ cases where they are 
anxious to do so as a form of reassurance to the child, as where 
A.I.D. is used after genetic counselling relating to some inherited 
condition in the husband’s family. The Warnock Committee 
believes that it is wrong to deceive children (and other members 
of their family) about their origins, yet a system which leaves 
parents room to find their own salvation in this matter need not 
exclude counselling at treatment centres aimed at greater 
openness. The Warnock proposals go too far. Above all, it must 
be borne in mind that until the desired change in attitudes is 
achieved, attempts to compel disclosure may lead some couples 
to evade the legal requirements by resorting to A.I.D. on a do- 
it-yourself basis, with the concomitant disadvantages of loss of 
donor screening and anonymity, and reliance on private promises 
of confidentiality, with all the accompanying opportunities for 
exploitation and extortion.’° 

The Committee is concerned about the damaging consequences 
to individual A.I.D. children of sudden accidental discovery of the 
truth, perhaps in the course of an acrimonious argument between 
the parents. The impact of such a discovery is not to be minimised, 
yet in a sense theirs is not a unique risk. It exists in a different but 
not necessarily less dangerous form in the case of adulterine 
children previously passed off as the husband’s offspring (with or 
without his acquiescence). We cannot protect all children against 
every possible harm. Do the benefits to the A.I.D. child of a right 
to know in most cases outweigh the drawbacks which enforced 
disclosure may have in instances such as those outlined earlier in 
this discussion? The scheme in adoption cases permits an adopted 
person to discover the identity of at least his mother, and the 
circumstances leading to his adoption. It can thus answer two 
urgent questions: “Whose child am I?” and “Why did she give me, 
her baby, away?” In the case of sperm donation, the latter question 
does not arise in the same emotionally-charged form and even the 
‘Warnock proposals will not provide the child with an answer to the 
former question. Offering access to “basic information regarding 
the donor’s ethnic origin and genetic health” enables the child to 
discover only “What I really am” as opposed to the adoption 
scheme’s key to “Who I really am.” The Warnock proposal thus 
appears to entail substantial difficulties and drawbacks for the sake 
of meagre and inadequate rewards. If the right to know is of such 


10 And consider the obsessive attitude of the other possible father in Re J. S. supra. 
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transcending importance, there can be no logical stopping point 
short of disclosure of donor identity." 

One final point’ deserves mention. Beyond limiting to ten the 
number of children to be fathered by each donor, the Report is 
dismissive of the dangers of inadvertent incest resulting from 
intermarriage of children of the same donor. Nevertheless, it is . 
submitted that A.I.D. poses a risk of a different scale and nature 
to that posed either by adoption or by cases. where a wife’s 
adulterine child is passed off as her .husband’s. If the Warnock 
proposals are proceeded. with, it would seem sensible to take the 
opportunity of grafting on to the record-keeping. system some 
procedure equivalent to that provided in section 20A(2) of the 
Adoption Act 1958 not because the actual risk is statistically 
significant, but because in some individuals -an exaggerated 
perception of risk may occur. 


Ege Donation 


Having andini the use of A.I.D., the committee felt ioaically 
compelled also to sanction egg donation although it recognised the 
somewhat greater risks to the donor, resulting from the need for 
surgical egg retrieval. As matters stand, this technique poses an 
entirely novel definitional issue: Who, in law, is the child’s mother? 
It is difficult to deny the “life-giving” contribution of the gestational 
or “carrying” mother, through uterine sustenance and eventual 
delivery. If a purposive approach were adopted, this contribution 
could surely justify according motherhood to her, even if it masked 
true genetic origin. On the other hand, the exposition of the 
medical evidence in Corbett v. Corbett indicates, albeit in a 
context far removed from egg donation, substantial judicial 
acceptance of the fundamental significance of genetic determination, 
which’ might incline the courts to the view that the legal finding 
should correspond to the genetic rather than the gestational 
contribution. Such a finding would have startling legal consequences: - 
the wife/carrying mother would give birth to the illegitimate child 
of her husband and the genetic mother; the genetic mother would 
have sole rights of guardianship and the husband/father would have 
only a bare right to claim custody of the child. 

The Warnock Committee proposes legislation ensuring that ‘the 
carrying mother be regarded in law as the mother of the child to 
the exclusion of all rights and obligations on the part of the egg 
donor. It favours the same’ principles in relation:to openness and 


1 The Warnock Committee saw such disclosure as unnecessary and undesirable. It 
preferred absolute anonymity in the interests of preserving a supply of willing donors and 
of “minimising the invasion of the third party into the family.” No reference is made to 
the practical workings of the adoption scheme. A decision is necessary on whether this 
anonymity can be preserved in all circumstances; for example, a medical negligence claim 
against a treatment centre may require access to donor screening records and, possibly, 
follow-up inquiries as to the donor’s subsequent health: g 

12 [1970] 2 All E.R. 33. 
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the child’s “right to know” as in the case of A.I.D. Accordingly, 
many of the difficulties discussed under that heading will also apply 
here. ; 


Embryo Donation 


In relation to embryo donation, the Warnock Committee draws a 
distinction between two methods. It recommends that, for the time 
being, embryo donation by the lavage method" be not permitted, 
primarily because of the risk of the donor of unwanted pregnancy. 
However, it envisages the possibility that this method may become 
acceptable in the future, in which case legislation will be desirable 
to clarify the relationship between this form of embryo retrieval 
and the laws govering abortion. , 

Embryo donation in the form of I.V.F. using donated egg and 
sperm is considered an acceptable practice, to be dealt with by an 
amalgam of the suggested provisions covering A.I.D. and egg 
donation. As regards the child’s “right to know,” in these cases the 
child is genetically a stranger to both intended social parents; 
accordingly the analogy with adoption: is at its strongest. Again 
however, it is an argument which must logically end with disclosure 
of donor identity. 


Surrogate Motherhood 


Again, two possible situations are involved. In partial surrogacy an 
egg retrieved from the intended social mother is fertilised with her 
husband’s sperm but implanted in the surrogate for gestation. In 
full surrogacy the surrogate’s own egg is fertilised in vivo by 
artificial insemination with a view to the resulting child being 
handed over to the father and his wife, and adopted by them. 

The Committee disapproves of both forms. It recommends 
legislation rendering all surrogacy agreements unenforceable and 
providing criminal law sanctions for use against any agencies, 
profit-making or otherwise, whose purposes include the arrangement 
of surrogate pregnancies. These provisions would be sufficiently 
wide to render liable any professional person who knowingly assists 
in establishing a surrogate pregnancy. The existence of the criminal 
law sanction should render partial surrogacy a rare occurrence, 
given the need for skilled intervention. However, the provisions 
governing egg donation would mean, in such cases as did occur, 
that the genetic (and intended “social”) mother would have no 
parental rights. She would be unable either to make a claim for 
custody of the child, or to enforce an agreement for its “return” to 
her. However, in the event of the child being. handed over to live 
with the genetic parents as planned, the Committee regards 


3 Where, following artificial insemination, the donor’s uterus is flushed out to retrieve 
any resulting embryo—a process not requiring general anaesthesia. 
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adoption by the genetic mother as the appropriate mechanism for 
achieving the desired legal status.™* 

As regards full surrogacy, the simplicity of the Committee’s 
solution is tempting. Although based primarily on the dangers of 
exploitation (both by and of commissioning childless couples), it 
also obviates the- need to grapple with innumerable contractual 
difficulties including, for instance, issues arising from attempts to 
limit a surrogate’s right to seek (or refuse to seek) an abortion; to 
limit her use of cigarettes, alcohol or drugs; and to create 
enforceable obligations where a child is born with a handicap. 
These areas ‘raise questions incapable of solution by resort to 
traditional contractual analysis, and they arise in a context where 
traditional remedies are themselves inappropriate. 

However, while the proposed criminal law provisions would 
prevent commercial exploitation of the practice by profit-making 
agencies, and would outlaw the use of professional skills in 
arranging surrogacy, it would not prevent the growth of an 
unregulated private market, involving the payment of money on 
the basis of private contracts, with no safeguards against economic 
exploitation of a financially weak surrogate or desperate childless 
couple; no medical screening to: determine the surrogate’s physical 
or genetic health, and no means of achieving anonymity. The legal 
unenforceability of such private agreements is unlikely to deter 
desperate couples who have exhausted every other possible route 
to parenthood. . 

It is difficult to see how such private agreements could be 
effectively prevented. A criminal law sanction is unlikely to be 
efficient since its evasion would merely require a collusive assertion 
that normal sexual intercourse had occurred between the surrogate 
and the genetic father, and that an agreement was subsequently 
reached for the child to be brought up in the father’s home. After 
all, such agreements following adultery are not unknown, nor is it 
unknown for a putative father to make a substantial compensatory 
payment to the mother of his illegitimate child. On the other hand, 
as the Warnock Committee points out, the imposition of a criminal 
law sanction on parties to private surrogacy agreements would tend 
to subject the child to the taint of criminality.” It might also 


4 Thereby resulting in a two-fold “right to know”? 

15 See for example Baker P.’s comments on injunctions in Paton v. B.P.A.S. [1978] 2 
All E.R. 987, 900-901); and consider the American instances described by Singer and 
Wells in The Reproduction Revolution (1984) at pp.116~-119. 

16 As indeed the well-publicised outcome of cases like A. v. C. ((1978) 8 Fam.Law 
170) appears not to have suppressed demand. It will presumably remain open to more 
affluent childless couples to make use of such surrogacy arrangements as may be 
available in a more or less regulated form in other jurisdictions. There is evidence that 
foreign agencies are already poised to exploit such a market. 

17 It is submitted that few would wish to impose the stigma of a criminal conviction on 
those such as the Crozel twins (The Times, April 29, 1983) whose surrogacy arrangement 
was prompted by altruism alone. The difficulty cannot be avoided by focusing on the 
issue of payment without encountering difficulties in distinguishing between compensation 
(e.g. for the cost of maternity clothes) and reward. 
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inhibit the parties’ actions in a manner detrimental to the interests 
of the child if the parties were in fear of criminal prosecution as a 
result of disclosures that would be made in the course of civil 
proceedings which would otherwise be appropriate.'® 

It is submitted that the view of the dissenting minority of the 
Warnock Committee has much to commend it. These two members 
suggest that it is too early to close the door completely on 
surrogacy. In the interests of ensuring effective screening, 
counselling and anonymity, they consider that the statutory licensing 
authority should have the power to license a non-profit-making 
agency to make arrangements for surrogacy as a last resort for 
couples referred to it by a consultant gynaecologist.” 


JACQUELINE A. PRIEST* 


18 Perhaps resulting, e.g. in de facto rather than de jure adoptions; see s.50 of the 
Adoption Act 1958. 

1° The lack of a direct right of access should help to ensure that surrogacy, especially 
partial surrogacy, is used only where dictated by therapeutic considerations. 

* Lecturer in Law, University of Durham. 


NOTES OF CASES 


REMEDIES FOR ECONOMIC LOSS AGAINST A SUB-AGENT 


THE. tentative recognition of recovery for “pure economic loss” in 
the tort of negligence made by the House of Lords in the famous 
(or notorious) decision of Junior Books Ltd. v. Veitchi Co. Ltd.’ 
offers for reconsideration issues previously dealt with not only by 
the rules of contract, but also by the rules of property, trusts and 
restitution. The significance of this development of negligence for 
these other legal rules may be illustrated by the various conceptual 
approaches available for analysis of the facts of Balsamo v. Medici,” 
a recent decision of Walton J. f 

The plaintiff, an Italian ci-devant marquis, owned a 1937 BMW 
motor car, which he wished to sell. He arranged with the first 
defendant, Medici, a dealer in cars with whom he was on friendly 
terms, to have the car transported to England and sold at auction 
and instructed him to pay the proceeds of the sale, less expenses, 
to a Mrs. Zecchi, whose London telephone number he gave him. 
Unknown to the plaintiff, Medici contacted the second defendant, 
Morris, a tug-boat captain with an interest in old cars, who acted 
as his man of business in England, being repaid by free holidays in 
Italy. Morris arranged for the car to be sent to auctioneers where it 
was sold for £15,000. Wishing to return to Italy, Medici arranged 
with Morris that the latter should receive the cheque drawn on the 
auctioneers to his account and then pày the sum by cheque to Mrs. 
Zecchi, whose name and telephone number Morris noted on an 
auction catalogue. However, Morris lost this catalogue, and with it 
the number, though he still retained Medicis Italian address. 
Later, Morris received the cheque for the proceeds of sale from 
the auctioneers and placed it to his own credit. Medici informed 
the plaintiff of Morris’s role in the payment, with which he was 
satisfied as he considered him trustworthy. Unfortunately, two 
rogues had found out that Morris was to pay Mrs. Zecchi for the 
BMW car. One of these posed as Mrs. Zecchi, telephoning Morris 
frequently to arrange for payment. She persuaded him to hand 
over the proceeds of sale in cash to her accomplice, one Julian, 
who posed as Medici’s accredited agent. The two confidence 
tricksters then disappeared. Throughout, Morris had been unaware 
of the plaintiffs existence, thinking that he was acting solely for 
Medici. 

The plaintiff, on hearing of the payment by Morris into wrong 
hands, sued Medici, his agent, for the sale price, less expenses, as 
an account or by way of damages for breach of contract. Medici 
did not, however, appear at the trial, nor did he serve a third party 


1 [1983] A.C. 520. 
2 [1984] 2 All E.R. 304. 
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notice on Morris requiring him to account.as sub-agent. As: Walton 
J. made clear, there was no doubt that .Medici:was liable for the 
proceeds of sale, it being no defence that they.were received by his 
sub-agent, rather than by himself. Moreover, as between the two 
agents, the learned judge considered that Morris’s non-compliance 
with his instructions would make him liable to Medici. However, it 
appears that Medici had become insolvent, though. it is unclear 
whether this was brought about _by the threat of the liability in 
issue or for other reasons. ` 

Thus, for Balsamo the crucial issue was whether he had a 
remedy directly against Morris which would enable him to sidestep 
the probable insolvency of ‘his own agent, Medici. The various 
ways in which Balsamo may put his grievances find their 
counterparts in’ the various classifications of legal remedies 
potentially available. So, complaints based on broken, promises 
seem suitable to be dealt with by the law of contract, while those 
which emphasise the loss caused by careless ‘action, the tort of 
negligence. Balsamo’s claims against Morris based on his receipt of 
the proceeds suggest the possibility of a proprietary, or perhaps 
restitutionary, remedy. It is proposed to treat these analyses in 
turn, with a view to finding the technique which is best suited to 
giving effect to the various considerations of policy which apply. 

But what are the policy considerations to be taken into account 
in deciding whether to make a sub-agent. directly liable to the 
principal? Some possible factors appear behind the various 
conceptual analyses mentioned already. Thus, we have less 
sympathy towards a defendant if he has caused harm through lack 
of care, rather than taking all normal precautions; or if he holds 
value: which ought not to remain with him, but be transferred. 
Conversely, if the defendant no longer retains value teceived, we 
should perhaps no longer ask him to transfer an equivalent to the 
value received, again, unless its loss was owing to his own lack of 
reasonable care. If the defendant has failed to do as we would 
expect of him, by reason of a relationship existing ‘between himself 
and the plaintiff, we would again have less sympathy. Two further 
considerations which do not appear directly from the conceptual 
analyses may also be helpful in our decision. We may be quicker to 
impose liability on someone who is getting paid for his services, 
even if he is not being paid by the plaintiff. And we ought to be 
more happy to impose liability on a professional supplier of services 
than on a non-professional. The readiness of English courts to 
impose liability on professional advisers is made clear by their 
development of Hedley Byrne :& Co. Ltd. v. Heller & Partners 
Ltd.* Apart from any possible spreading of the risk of his own 
incompetence by increased: charges for his services, it is reasonable 
to expect a professional to take out appropriate insurance. The 


3 [1964] A.C. 465. ' 
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availability and practice of insurance in the particular context 
should be a significant factor in the imposition of new liabilities, 
though of course, its actual presence in the instant case should be 
irrelevant. 


` Contract 


First, should ‘the sub-agent, Morris, be liable in contract to 
Balsamo, the principal? As Walton J. recognised, authority* and 
the principle of privity of contract would deny such a liability. 
Moreover, even if an exception were created to privity, so as to 
make a sub- -agent liable, this exception would have to be carefully 
defined. A contractual approach would have a disadvantageous 
rigidity: considerations of policy would either not appear in the 
definition or become categorised requirements, rather than factors 
to be taken into account in a broader decision. For example, if 
liability were restricted to professional sub-agents, then the option 
of making a non-professional liable would not be available, even if 
some of the other factors in favour of liability, such as receipt, 
were present.’ 


Negligence 


Secondly, should Morris be:made liable to Balsamo in the tort of 
negligence based on the fact that Morris’s negligent payment of the 
proceeds into wrong hands caused Balsamo economic loss? Walton 
J. answered this question in the negative. Although his Lordship 
held that Morris was clearly negligent in that he did not check the 
identity of the person to whom the money was paid and, moreover, 
paid in. cash rather than by cheque, “there is no such thing as 
negligence in the abstract.” He then adverted to Lord Wilberforce’s 
famous dual test for the existence of a duty of care in negligence in 
Anns v. Merton L.B.C.,’ and cited Morris v. C. W. Martin & Sons 
Ltd.’ as an example of a sub-bailee being made liable in negligence 
for the loss of. goods owned by the plaintiff. Even in the light of 
Junior Books, he did not feel it possible to extend the Anns 
principle to the present facts. Walton J. argued that: 
“if the [Anns] principle does not have some certain limits, it 
wl come perilously close to abrogating completely the concept 
rivity of contract. A sub-bailee will be directly liable to the 
f or, and the.sub-agent will be directly liable to the principal, 


3 Lockwood v. Abdy (1845) 14 Sim. 437. 

5 At one point, Walton J. suggested that Balsamo could have recovered directly 
against Morris if he ratified. Medici’s handing over the original cheque to Morris: supra at 
311. If permitted, ratification would make Morris liable for the economic loss-he had 
caused, but in’contract, not in tort. However, according to the authority of Lockwood v. 
Abdy (supra), not even an expressly authorised sub- -agent is liable to account to the 
principal. A sub-agent by ratification could surely stand in no worse position. 

6 $ Supra at 309: 

1978] A.C. 728, 751-752. 
1966] 1 Q.B. 716. 
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for all negligent breaches of whatever agreement he makes 
with the bailor or agent as the case may be, at any rate over a 
wide field. I do not think the law has yet got to this point, if it 
ever will.”? 


Here Walton J. falls victim to the occasional judicial fear that 
extension of negligence will swamp privity of contract. Moreover, 
his Lordship did not feel it necessary to apply Lord Wilberforce’s 
test to the facts in hand and either discuss whether there was a 
sufficient degree of proximity between the plaintiff and Morris so 
as to establish liability, or consider whether there were any further 
reasons of policy against liability, other than this concern for the 
integrity of privity. But one thing which Junior Books surely makes 
clear is that, at least in some circumstances, a sub-contractor may 
be liable directly in tort, even though the loss is economic, in spite 
of the doctrine of privity. 

This refusal to consider the appropriateness of the negligence 
solution to Morris’s potential liability appears particularly unfortu- 
nate, given the capacity of negligence to take into account 
considerations of policy. Certainly, Lord Wilberforce’s analysis in 
Anns gives prominence to the requirement of proximity of 
relationship. In this respect, Junior Books itself indicates two 
factors which may help decide whether Balsamo and Morris are 
sufficiently proximate. In the majority speeches there, it was 
emphasised that the plaintiff knew of the sub-contractors and relied 
on their reasonable competence in effecting the work. Moreover, 
the fact that the sub-contractors were specialists meant that the 
plaintiff was entitled to rely on the sub-contractors. Applying these 
two factors by analogy to Morris’s liability, it seems that the 
plaintiff did not know of the sub-agent’s existence until after the 
latter had received the proceeds, and, it would appear, paid them 
into wrong hands. Obviously, the plaintiff could not rely on 
someone of whom he was ignorant. 

Moreover, the fact that the sub-contractors in Junior Books were 
specialists can be helpful in our present problem in two ways. First, 
it may be suggestive of a distinction between professional and non- 
professional liability. Even if this suggestion were not sustained, 
the non-professional character of a sub-agent could be taken into 
account by a court as a reason of policy against liability, cognisable 
at the second stage of Lord Wilberforce’s analysis. It will be 
remembered that Morris was not a professional business agent on 
commission, but a friend of Medici’s, who only occasionally helped 
him with his business affairs. Secondly, the fact that the sub- 
contractors were specialists allowed the House of Lords to take a 
robust line as to the lack of reasonable care by the defendant. 
Otherwise, it could be thought that, in a contractual context, the 
care appropriate could be judged only by reference to the terms of 


9 Supra at 311. 
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the contract under which the service was provided. Similarly, in 
Balsamo v. Medici, the court made clear that Morris had not taken 
the most basic steps to check the identity of his payee, and then 
compounded this by paying in cash. 

Of course, if it were considered appropriate to restrict the 
liability to professional sub-agents, then a general standard could 
be more easily applied irrespective of the terms of the sub-agency 
contract. Finally, the question whether a sub-agent should be liable 
merely for losses related to what he had received, or also for 
expenses and/or lost profits caused by his negligence, could be 
decided in terms of, and controlled by, the rules of remoteness of 
damage. Thus, in Morris’s case, his receipt of the proceeds and his 
carelessness alone stand as factors in favour of liability. 


Tracing 


However, various other approaches may be made to the potential 
liability of a sub-agent to the principal, although not pleaded in 
Balsamo v. Medici. One possible approach, approved by Walton 
J., was that Balsamo could have succeeded against Morris, if he 
could make out that “the money in Morris’s hands was actually his 
money.”’° His Lordship appeared to countenance a combination of 
“some kind of tracing action” of the actual notes and an action in 
negligence which would “lie at the end of the tracing claim.” This 
suggestion seems to be that a “tracing claim” could enable the 
plaintiff to identify the notes as his property, and then sue in the 
tort of negligence to recover for the loss of his property. Indeed, 
Morris v. C. W. Martin & Son Ltd.," which Walton J. cited as 
support, is clear authority for the proposition that the loss of a 
plaintiff's property is as good a ground of recovery in negligence as 
its damage. 

However, this treats “tracing” in a rather unusual way. The 
notion of tracing itself is admittedly somewhat elusive and 
susceptible of different interpretations. However, what is normally 
meant is a process of identifying value which has been received by 
a defendant, and which often is retained by him, as representing 
the plaintiff's former property. Furthermore, there are two 
conceptual forms which tracing may take. The proprietary form 
identifies value held in the defendant’s hands and treats it as the 
plaintiff's present property, notwithstanding the fact that the goods 
or money which make up the value are not the same as his original 
property, but are its proceeds or its exchange-product. The 
restitutionary form of tracing identifies value held by the defendant 
which, while belonging to the defendant, may be seen as an unjust 
enrichment at the plaintiff's expense. A personal remedy should 
ee eee ee oe 


10 Thid, 
1 Supra. 
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therefore be available so that the defendant has to make restitution 
for this enrichment to the plaintiff. ; 

It is apparent that Walton -J. envisaged proprietary tracing. 
However, the identification of the proceeds or exchange-product of 
the plaintiffs original property as still belonging to him is not 
undertaken in the abstract, but is governed by rules tied to the 
particular action in question. In particular, as shall be seen, a 
distinction is drawn between the rules of law and of equity. At law, 
“proprietary tracing” normally refers to the availability of an action 
in conversion. Yet, having identified the proceeds of sale as the 
plaintiffs property, Walton J. would appear to allow an action in 
negligence for the loss of that property. The result would be a 
hybrid action, partly conversion and partly negligence. 

Why did Walton J. prefer this unusual approach, rather than 
simply accepting the plaintiff's claim for loss caused by negligence? 
The answer may be found in the absence from tracing of two 
attributes which he disliked in the more straightforward remedy in 
negligence. The first aspect of negligence which could be avoided 
by tracing was the appearance of allowing recovery for economic 
loss outside the law of contract. By identifying the cash proceeds of 
sale as owned by the plaintiff the latter could rely on Morris v. C. 
W. Martin & Sons Ltd." as authority for recovery in respect of the 
payment of his money into wrong hands: loss of property is no 
different from its damage. Thus, Balsamo’s claim could be brought 
within the settled law of damage to property, rather than the 
dangerous realms of pure economic loss. Secondly, Walton J. was 
concerned that allowing an action against Morris for economic loss 
in negligence was logically incompatible with the clear situation of 
Medici’s liability in contract. He posed the question: 

“Can it be possible at one and the same time to say: ‘A owes 
me £X and must pay that sum to me, but B has in fact 
dissipated this very sum, and must restore the same to me 
accordingly?’ I do not think it is, because unless the £X exists 
as an identifiable fund, B cannot have dissipated the sum 
owed by A. And if it is sought to say that it exists as an 
identifiable fund, one is in the realms of tracing.”” 


With respect, this analysis uses the expressions “£X” and “this very 
sum” in a somewhat confusing manner. “£X” would normally refer 
to the amount of money involved, not to an identifiable bundle of 
cash. However, “this very sum” can cover both of these meanings. 
It is this ambiguity which led Walton J. to require the identification 
of a particular sum of money as the plaintiff's for Morris to be 
liable to him. Surely there is no reason in logic why A should not 


The actual action brought may be for money had and received (and, therefore, 
restitutionary in form), the plaintiff having “waived” the conversion. 

13 Supra. 

14 Supra at 311. 
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owe me £X, and B should be liable to me for the same figure, £X, 
as loss negligently caused to me. 

Walton J.’s analytical argument against Morris’s liability in 
negligence can be seen as related to his refusal as a matter of 
general principle to award a judgment for the same sum against 
Medici in contract and against Morris in tort: “for there to be a 
judgment of this general nature against two persons . . . the 
defendants must either be co-contractors or joint tortfeasors.”! 
Yet, it is clear that two contractors or two tortfeasors may be sued 
by a plaintiff whose loss has been caused by both defendants. 
Judgment may be given against both, leaving it to the plaintiff to 
enforce the judgment against whichever he chooses, though, of 
course, a plaintiff could not enforce both judgments and obtain 
double recovery. There is surely no reason in logic why two parties 
may not be held liable in respect of the same loss suffered by a 
plaintiff, simply because one of the parties’ liability is in tort, the 
other’s in contract. To deny judgment in this situation would be 
to resurrect the old rule against joinder of actions in contract and 
tort in a new context, the old rule having been considered by Lord 
Ellenborough C.J. in 1802 as both inconvenient and obsolete.” 

What are the more orthodox “tracing analyses” which could be 
advanced to cover the situation of Morris’s liability to Balsamo? 
The proprietary and restitutionary remedies will be dealt with in 
turn. 


Proprietary Remedies 


Two proprietary claims may have been available against Morris. 
While Walton J. referred at one point in his judgment to the 
property to be traced as “the right to be paid,”!8 i.e. a chose in 
action, the present discussion will be limited to the simpler situation 
of the tracing of the actual notes, representing the net proceeds of 
sale of the car. First, let us take a claim for “tracing at law.” This 
claim is based on existing legal title in the plaintiff, who can 
therefore sue for conversion of the chattel. For these purposes, an 
action for money had and received following waiver of the tort of 
conversion may be treated as based on property, even though the 
form is restitutionary. However, the extent of tracing at law is 
much disputed, particularly as regards the following of money into 
a mixed fund. The traditional view is that the law would not allow 
tracing of money, unless the money were kept physically separate 
from other monies, the judgment of Lord Ellenborough C.J. in 





15 Ibid., 312. 

16 Indeed, s.6(1) of the Civil Liability (Contribution) Act 1978 assumes that this may 
be the case as it permits a claim for contribution against someone liable in respect of the 
same damage “whatever the legal basis of his liability, whether tort, breach of contract, 
breach of trust or otherwise.” 

17 Govett v. Radnidge, 3 East 62, 70. 

18 Supra, 311. 
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Taylor v. Plumer being cited to support this.!? On the other.hand, 
a more liberal approach was taken in Banque Belge pour I’ Etranger 
v. Hambrook, where money which clearly represented the plaintiffs 
former property was recovered as money had and received, despite 
having gone through mixed accounts.” Unless this decision were 
followed, Balsamo could not trace the proceeds of sale of the car 
into Morris’s hands, as they had passed through two bank-accounts. 
But if it were followed, the extraordinary, and for Balsamo, 
attractive, aspect of proprietary tracing at law is that it does not 
require the continuing detention of the thing by the defendant.” 
As shall be seen from the facts of Balsamo v. Medici, this 
peculiarity distinguishes it from “equitable tracing.” 

Equitable tracing itself has its own peculiarities born of history. 
Since the early eighteenth century, the rights of persons who have 
entrusted goods to someone else, whether as express trustee, as 
factor, or as a solicitor, have been protected from the bankruptcy 
of the person to whom they were entrusted. To achieve this result, 
a factor, for example, was equated for these purposes with a 
trustee proper and the bankruptcy Acts interpreted in such a way 
as to prevent the “trust assets” from becoming available to satisfy 
the claims of the bankrupt’s creditors: trust assets could not be said 
to be ones held by the bankrupt “in his own right.” The technique 
was and has remained proprietary in nature. The result was that 
the “beneficiary” could claim not only against the trustee in priority 
to his creditors, but also against holders of trust assets received 
from the trustee unless they were bona fide purchasers for value. 
Since Re Hallett’s Estate,” a beneficiary under a trust may claim in 
respect of money in or having passed through a mixed fund, so 
long as it remains identifiable. 

Applying these principles, we find that Medici was a factor for 
these purposes, as he was commissioned by Balsamo to sell goods 
on the latter’s behalf.” However, at the time Balsamo commenced 
his action the proceeds of sale of the car were no longer in 
Morris’s hands, but were presumably held by the rogues or had 
been dissipated. Equitable tracing must therefore fail against 
Morris, as there is no longer value in his hands which represents 
the plaintiffs former property. Moreover, it would be difficult to 
imagine that a modern court would allow a common law action— 
whether conversion or negligence—to lie in order to compensate 
the plaintiff for the loss of his equitable proprietary interest. 


19 (1815) 3 M. & S. 562. The present writer considers that this refusal was not at the 

time restricted to courts of common law: see Ex parte Dumas [1754] 2 Ves.Sen. 582. 
2 [1921] 1 K.B. 321. 

21 As Milsom has pointed out, this attribute of the tort of conversion is a product of 
historical accident, rather than a ‘deliberate choice of policy: Historical Foundations of the 
Common Law (2nd ed., 1981), p.379. 

2 13 Eliz. 1, c.7, Ex parte Marsh (1744) 1 Atk. 158. 

3 (1880) 13 ‘Ch.D. 696. 

24 Harris v. Truman (1882) 9 Q. B.D. 264. 
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Unlike their -eighteenth-century predecessors,” twentieth-century 
courts do not normally allow the approaches of law and equity to 
be mixed: hybrids are abhorred, as is apparent from the rigid 
separation of the various actions in Re Diplock’s Estate.” 


Restitutionary Remedies 


If both proprietary tracing claims look likely to fail, the restitutionary 
approaches could be more productive. The starting point for these 
could be the action for money had and received to recover a 
payment which has been made under a mistake of fact. The 
auctioneers apparently paid the money proceeds under a mistake of 
fact. They thought that Medici was authorised by Balsamo to 
instruct them to pay the proceeds to Morris. Yet, it would appear 
that at the time of payment there was no authorisation by Balsamo 
to do so. Does it make any difference for these purposes if the 
claimant is not also the payer? The Court of Appeal in Re 
Diplock’s Estate considered that such an action could lie, provided 
that “the parties [were] linked by a relationship such as that of 
principal and agent.””’ Perhaps, the auctioneers can be seen as the 
agents or sub-agents of Balsamo, at least for these purposes. Even 
if they cannot, this qualification itself could be attacked on the 
basis that the court in Diplock was influenced by the view that 
liability for money had and received was restricted to situations 
where a promise could be implied, a view now treated almost 
universally as based on a misleading and useless fiction. 

However, if an analysis in terms of mistaken payments appears 
too strained, we could decide that the situation in Balsamo was a 
new example of the application of the principle of unjust 
enrichment, perhaps by analogy with the cases on mistaken 
payments. If this robust approach were taken, then Morris would 
be made liable personally for the proceeds of sale which he 
received. Nor could his payment into wrong hands be relied upon 
as a defence. Even if a general defence of change of position were 
recognised by English law,” it is most unlikely that Morris would 
be able to rely on it. For example, the U.S. Restatement of 
Restitution, §142, requires that the defendant’s circumstances should 
have changed in such a way that it would be inequitable to require 
him to make restitution. In this respect, the fault of the defendant 
in dealing with the subject-matter is particularly significant. If 
nothing else is clear in Balsamo v. Medici, Morris was clearly at 
fault in making the payment to the rogue in cash. 





3 e.g. Tooke v. Hollingworth (1793) 5 T.R. 215. 

6 [1947] Ch. 716, [1948] Ch. 465, [1951] A.C. 251. Even in the Romalpa clause cases, 
where both legal and equitable analyses are used by the courts, the rules applicable to 
each are kept distinct. 

27 [1948] Ch. 465, 481. 

* Cf. Barclays Bank Ltd. v. W. J. Simms, Son & Cooke (Southern) Ltd., [1980] Q.B. 
677. 
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From this brief look at some of the possible tracing claims, both 
proprietary and restitutionary approaches have technical advantages 
and disadvantages, according to their peculiar incidental rules. 
However, neither approach easily takes into account all of the 
considerations of policy mentioned above. As “tracing at law” is. 
tied to conversion, the lack of negligence of a sub-agent is 
irrelevant. A restitutionary approach may pay attention to this 
factor, but only if a defence of change of position was recognised. 
Perhaps, too, the professional standing of a sub-agent, bringing 
with it the likelihood of insurance, could be taken into account in 
delimiting the scope of a newly created restitutionary right: yet this 
itself may prove difficult as the suggested analogy for the 
development, recovery of mistaken payments, does-not distinguish 
between the professional and non-professional payee. Moreover, 
while the equitable proprietary approach requires a fiduciary 
relationship between the plaintiff and the agent, none of the 
proprietary or restitutionary remedies permit consideration of the 
proximity of the relationship between the plaintiff and the sub- 
agent. 


Conclusion 


There are, therefore, at least five different ways in which a 
potential liability of Morris to Balsamo could be made out. The 
range of techniques could hardly be more wide: contract, tort, 
property, restitution; common law or equity. Having sketched the 
various approaches, and looked at their suitability to take into 
account the factors relevant to the ultimate decision, the tort of 
negligence does appear the most flexible and sophisticated of them 
all. Moreover, if the development of liability for negligent mis- 
statement is a guide, this flexibility would not need to be at the 
expense of an intolerable degree of legal uncertainty: the courts 
could soon establish the pattern of considerations, and a pattern of 
situations for the application of the new liability. It is unfortunate, 
therefore, that Walton J., while coming to a decision with which 
the present writer respectfully agrees, did not pursue further Lord 
Wilberforce’s two-fold analysis, but instead allowed the real issues 
to be clouded by a series of supposed conceptual problems, which 
on examination disappear. Where does the decision leave the 
future of Junior Books? That decision was referred:to as though it 
was restricted to the negligent performance of work on a building 
by a sub-contractor. This very narrow interpretation of its 
significance would restrict it not just to the situation of defective 
products, but of products to be attached to land.” Certainly, 
simply to resurrect the fear of overturning privity of contract, 
without entering the discussion as to the reasons why a court 


2? A recent dictum of Lord Templeman is even more restrictive, suggesting that Junior 
Books was a decision, not’ on economic loss, but within the recognised category of 
damage to property: Tate & Lyle Industries Ltd. v. G.L.C. [1983] 1 All E.R. 1159, 1165. 
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should deny liability in the present circumstances, tells us very little 
of the future possible applications of the liability. Perhaps the side- 
stepping of a rule like privity, even under the aegis of a decision of 
the House of Lords, was considered to be a matter suitable for a 
court of appeal, rather than one of first instance. 


SIMON WHITTAKER. * 


PRISONERS’ RIGHTS 


THE judgment of the European Court of Human Rights in the case 
of Campbell and Fell! completes a trilogy of cases in that Court? in 
which the domestic law of this country in the field of prisoners’ 
rights has been found to be manifestly in breach of the norms of 
the European Convention on Human Rights, 1950.° Two principal 
issues arose in the instant case: first, the rights that prisoners 
appearing before Boards of Visitors on disciplinary charges are 
entitled to—including the right to legal representation; secondly, 
the right of prisoners to have unfettered access to solicitors on any 
matter, whether relating to their treatment or otherwise. The 
implications of the judgment might have been far more serious but 
for intervening developments in the domestic sphere and the 
Court’s rejection of many of the allegations levelled at hearings 
before Boards of Visitors. 

Both applicants were suspected members of the I.R.A. and 
category A prisoners at Albany Prison on the Isle of Wight. On 
September 16, 1976, Campbell and Father Fell and four other 
prisoners participated in a sit-down protest in a spur. A struggle 
between prisoners and warders took place during which both 
applicants alleged that they were severely assaulted by prison 
officers. All the prisoners involved in the protest were charged with 
disciplinary offences of mutiny or incitement to mutiny and with 
gross personal violence to an officer in contravention of Prison 
Rules 47(1) and (2)* respectively. These are “especially grave 
offences” and the governor is obliged by Rule 52 to inform the 
Home Secretary of any such charge and, unless otherwise directed 
by him, refer it to the Board of Visitors. Accordingly, on September 
24, 1976, at a hearing before the prison Board of Visitors of all the 
cases, apart from that of Campbell,> which only Father Fell 
attended, all the prisoners were found guilty of the disciplinary 
offences with which they had been charged. Father Fell received, 
inter alia, a punishment of 590 days’ loss of remission and: 91 days’ 


* Lecturer in Laws, King’s College, London. 
1 E.C.H.LR., Series A, No. 80. 
2 Golder v. U. K., E. C. H.R., Series A, No. 18 in 1975 and Silver and others v. U.K., 
E.C.H.R., Series A, No. 61 in 1983. 
3 Cmnd. 8969. 
4 The Prison Rules 1964 (S.I. 1964 No. 388) as amended on numerous occasions since. 
5 He was still in Parkhurst prison hospital where he had been transferred for medical 
treatment. 
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cellular confinement. Campbell was charged on his return to 
Albany Prison with the same disciplinary offences. At a hearing 
which took place before the Board of Visitors on October 6, 1976, 
which he did not attend, Campbell was found guilty. Accordingly, 
he suffered a total of 570 days’ loss of remission and 91 days’ 
cellular confinement. Some lost remission was later restored and he 
was released from prison on March 31, 1982. 

It was alleged that Article 6 of the Convention was applicable to 
the disciplinary proceedings before the Prison Board of Visitors 
against Campbell on the ground that the proceedings involved the 
determination of a “criminal charge” against him and that it had 
been breached since he had not received a “fair and public 
hearing” from an “independent and impartial tribunal” in compliance 
with that article.° In particular, it was alleged that the presumption 
of innocence (Article 6(2)) and the procedural safeguards (Article 
6(3)(a)-(d)) had been infringed. Other allegations concerned 
various aspects of access to legal and medical advice which raised 
issues under Articles 6 and 8. Father Fell also claimed that he was 
not allowed to correspond with Sister Monica Power or with other 
friends including Sister Mary Benedict and that these restrictions 
on the persons with whom he could correspond were a violation of 
Article 8. 

After the oral hearings had taken place in Strasbourg, dramatic 
developments occurred in the domestic sphere. In particular, in the 
landmark case of R. v. Secretary of State for the Home Department 
and Others, ex parte Tarrant and another’ the Divisional Court held 
that a Board of Visitors was an independent body that was master 
of its own procedure. As such, it had a discretion to allow a 
prisoner to be legally represented and such a discretion had to be 
exercised reasonably. A Board that was of the view that legal 
representation was not a possibility and accordingly refused to 
consider an application from a prisoner to be legally represented 
was not therefore exercising its discretion and certiorari would lie.’ 
Furthermore, several crucial changes in the administrative rules in 


6 In its final decision on admissibility of March 19, 1981, the Commission had declared 
that Father Fell’s allegation that the proceedings of the Board of Visitors in relation to 
himself were in breach of Article 6, was inadmissible for failure to exhaust the domestic 
remedy of certiorari under Article 25 of the Convention. In his memorial to the Court, 
Father Fell pointed out that he had since made an unsuccessful application and thus that 
his complaint was now admissible. The Court decided it had no jurisdiction to examine 
this submission. (See para. 69 of the Judgment). 

7 [1984] 1 All E.R. 799, noted (1984) 47 M.L.R. 587. 

8 Factors to be taken into account but which are not exhaustive include: (1) gravity of 
charge and potential penalty; (2) whether any points of law were likely to arise; (3) 
capacity of a prisoner to present his own case; (4) procedural difficulties which might 
inhibit a prisoner in the preparation of his case; (5) the need for reasonable speed in 
reaching a decision; (6) need for fairness between prisoners and prisoners and prison 
staff. Webster J. added that in most, if not all, cases involving a charge of mutiny, no 
Board of Visitors, properly directing itself, could reasonably decide not to allow legal 
representation. Accordingly, with effect from April 1, 1984, the Legal Aid and Assistance 
Regulations (No. 2) 1980 have been amended to enable assistance by way of representation 
to be authorised for prisoners before disciplinary hearings. ' 
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relation to correspondence and visits were introduced by new 
Standing Orders on December 1, 1981. First, prisoners may 
correspond with anyone of their choice (subject to certain specific 
exceptions). Secondly, visits by a solicitor on all matters are 
allowed to take place out of hearing of a prison officer provided 
the subject to be discussed is disclosed to the governor and would 
be permissible in correspondence. Thirdly, the prior ventilation 
rule has been replaced with a simultaneous rule. As soon as a 
prisoner has raised his complaints internally he can now consult his 
legal adviser in person or by correspondence and institute’ 
proceedings. However, it must be noted that in the recent case of 
R. v. Secretary of State for the Home Office, ex parte Anderson’ the 
Divisional Court held that the standing order (5A 34) which sought 
to prevent a prisoner from communicating a complaint to a solicitor 
unless he first reported it to the governor (the simultaneous 
ventilation rule) was ultra vires since it conflicted with the prisoners’ 
right of access to the court, affirmed by the House of Lords in 
Raymond v. Honey.” 

The first substantive issue dealt with by the Court was whether 
Article 6 applied to the hearing by the Board of Visitors on the 
grounds that their adjudication involved the determination of 
“criminal charges” against Campbell. The Government strenuously 
denied the applicability of this article. The Court stated the basic 
general principle thus: “. . . [T]he guarantee of a fair hearing, 
which is the aim of Article 6, is one of the fundamental principles 
of any democratic society, within the meaning of the Convention. 
As the Golder judgment” shows, justice cannot stop at the prison 
gate and there is, in appropriate cases, no warrant for depriving 
inmates of the safeguards of Article 6.”!? Accordingly, the criteria 
laid down by the Court in the case of Engel and Others? could be 
applied mutatis mutandis, making due allowance for the different 
context (custodial setting as opposed to military service), to 
determine whether the proceedings against Campbell had to be 
regarded as “criminal” for the purposes of the Convention. 

Three factors had to be considered. First, did the offences in 
question belong according to the domestic legal system, to criminal 
law, disciplinary law or both concurrently? The Court was of the 
view that, in English law, the offences with which Campbell had 
been charged belonged clearly to disciplinary law. However, the 
very nature of the offence was of greater importance than its 
classification. Although certain offences were clearly no more than 
disciplinary, others, including those with which Campbell was 
charged, were “especially grave” and could lead to criminal 


9 [1984] 1 All E.R. 920, noted (1984) 47 M.L.R. 587. 
10[1982} 1 All E.R. 756, noted (1982) 45 M.L.R. 707. 
u E.C.H.R., Series A, No. 18. 

12 para. 69 of the Judgment. 

13 E.C.H.R., Series A, No. 22. 
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proceedings if committed outside prison (e.g. assault and con- 
spiracy). Thus, although not conclusive of the issue, the offences 
with which Campbell was charged could not be regarded as purely 
disciplinary. The final criterion to consider was the nature and 
degree of severity of the penalty that Campbell risked incurring, 
e.g. total loss of remission and forfeiture of privileges for an 
unlimited time. The Court concluded that “the forfeiture of 
remission which Mr. Campbell risked incurring and the forfeiture 
actually awarded involved such serious consequences as regards the 
length of his detention that these penalties have to be regarded, for 
Convention purposes, as ‘criminal.’ By causing detention to 
continue for substantially longer than would otherwise have been 
the case, the sanction came close to, even if it did not technically 
constitute, deprivation of liberty and the object and purpose of the 
Convention require that the imposition of a measure of such 
gravity should be accompanied by the guarantees of Article 6.”! 
Accordingly, the safeguards of Article 6 applied to the hearing 
before the Board on the basis that, in effect, “criminal charges” 
were in issue, and it was thus unnecessary to go further and decide 
whether such an adjudication also involved a determination of 
Campbell’s “civil rights.”?° 

Assuming Article 6 to be applicable, the next question was 
whether it had been breached. It is significant to note that while 
many infractions were alleged, the Court only found two proved. 
These findings are unlikely to cause the Government undue 
discomfort especially in the light of developments in the domestic, 
sphere. Since no steps were taken to make public the Board of. 
Visitors’ decision as required by Article 6(1), the Court found that 
a breach of it had been established in this respect. It is important 
to observe that the Court decided not to adopt a literal and 
restrictive interpretation of the words “. . . judgment shall be 
pronounced publicly . . .” in the sense of requiring the physical 
presence of the public, but chose instead to adopt a broad 
contextual approach which took into account all the surrounding 
circumstances.'® Accordingly, it seems that a simple expedient such 
as the routine issue of a press release or bulletin delivered in some 
public manner will satisfy the requirements of the article. This is 
unlikely to prove an onerous burden for Prison Authorities. 

The Court also found that Campbell had been the victim of a 
violation of sub-paragraphs (b) and (c) of Article 6(3) which entitle 
everyone charged with a criminal offence “to have adequate time 
and facilities for the preparation of his defence” and “to defend 
himself in person or through legal assistance of his own choosing,” 
since he was denied the opportunity to obtain legal advice and 


4 para. 72 of the Judgment. 
5 1s paa Sir Vincent Evans, Thor Vilhjalmsson and Golcuklu dissented, holding that 
Article 6 did not apply either on the basis of “criminal charges” or “civil rights.” 
16 See para. 91 of the Judgment. 
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assistance before, and legal representation at, the Board’s 
proceedings. The implication of this finding is seriously diluted by 
the judgment of the Divisional Court in Tarrant.!’ Citing its own 
judgment in the Pakelli case, the Court of Human Rights stated 
that a “person charged with a criminal offence who does not wish 
to defend himself in person must be able to have recourse to legal 
assistance of his own choosing.” ® Although the Court seemed to lay 
down this right in mandatory or absolute terms in contradistinction to 
the Divisional Court which expressed the right in discretionary 
terms, it seems tolerably clear from the general tone of the 
judgment and the brief discussion of Tarrant in it that the Court 
regarded the judgment of the Divisional Court as satisfying the 
Conventional requirements. At least, the Court did not express the 
view that the effect of the Tarrant judgment would not amount to 
compliance with the terms of Article 6(1). 

Probably far more important from the Government’s point of 
view was the careful rejection of the allegation, that the Commission 
had found established, that the Board of Visitors was not an 
“independent” tribunal within the meaning of Article 6(1). Had 
Campbell’s contention succeeded on this point, a very substantial 
alteration in institutions would have had to be implemented by the 
Government, possibly involving disciplinary proceedings being 
heard in a court of law. Similarly, the Court rejected the allegation 
that the Board was not an “impartial” tribunal (the Commission 
Commission had expressed no specific opinion on this point) and 
‘refuted all general allegations that Campbell had not received a 
“fair” hearing by the Board. Various other allegations of breaches 
of Article 6(2) and 6(3)(a) and (d) were also rejected. 

Equally important from the Government’s point of view was the 
Court’s rejection of the allegation, that the Commission had 
upheld, that the failure of the Board to conduct a “public hearing” 
amounted to a violation of Article 6(1). The Court upheld the 
Government’s invocation of the exclusion clause in Article 6(1) on 
the grounds of “public order or national security” etc.?! This 
conclusion has saved the Government from finding some way 
around the obvious difficulties of admitting the public into the 
prison precincts where Board adjudications are held or the costly 
alternative of transporting prisoners to hearings held outside. 

The Court dealt next with the other principal substantive issue of 
unfettered access to legal advice. Both applicants contended that 
the delay in granting them permission to seek legal advice in 


17 [1984] 1 All E.R. 799. 

18 E.C.H.R., Series A, No. 64. 

19 See para. 99 of the Judgment. 

2 The Court considered 3 factors to be relevant in the decisional process: (1) manner 
of appointment of its members and the duration of their term of office, (2) the existence 
of guarantees against outside pressures, (3) whether the body presents an appearance of 
independence. 

21 Judges Cremona, MacDonald and Russo dissenting. 
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connection with their personal injuries claims, because of the prior 
ventilation rule, constituted a denial of access to the courts in 
breach of Article 6(1). The Government pleaded that the Court 
should decline to rule on this matter in view of the intervening 
replacement of that rule by the simultaneous rule, but that in the 
alternative, they did not contest the Commission’s finding that a 
violation of Article 6(1) had occurred. The Court rejected the 
Government’s first plea on the grounds that the delay which had 
occurred was occasioned in 1976-1977 while the prior ventilation 
rule was in force. The Court concluded that a breach was 
established. Both applicants also contended that their inability to 
correspond with their solicitors in connection with their personal 
injuries claims, on account of the prior ventilation rule, constituted 
a violation of Article 8 which stipulates for the “right to respect for 

. . correspondence.” The Commission had found a breach in this 
respect. The Government did not contest this finding before the 
Court which declared that the exclusion clause in Article 8(2) on 
the grounds of public safety, public order, etc., did not avail the 
Government and therefore there had also been a breach of Article 
8 in this respect. 

The Court followed the Commission in holding that Father Fell’s 
allegation, that after being given leave to contact his solicitors he 
was for about two months denied permission to consult them 
privately, constituted a breach of Article 6(1) despite the 
Government’s principal plea that the rules on confidential 
consultation between a prisoner and his legal adviser had been 
relaxed after December 1981. The Court found it unnecessary also 
to examine this issue under Article 8. 

Before the Commission, the applicants had alleged that the 
refusal to allow them access to independent medical advice also 
constituted a breach of Article 6(1). This plea was rejected by the 
Commission and not pursued before the Court. The Court therefore 
found it unnecessary to decide the point. Finally, the Court 
examined Father Fells allegation that the restriction on his 
correspondence with Sisters Monica Power and Mary Benedict 
amounted to a violation of Article 8. The Commission had found a 
breach and the Government did not contest this finding in view of 
the changes introduced in December 1981. The Court also found a 
breach of Article 8 had occurred and agreed with the Commission’s 
finding that the exclusion clause in Article 8(2) could not be 
successfully invoked in this respect. 

This case was the tenth occasion on which the United Kingdom 
was found to be in breach of the Convention, but, for once, the 
consequences of this finding are not as savage as might have been 
the case. This has been due to intervening developments in the 
domestic sphere. In particular, the findings of the Court in relation 
to the question of unfettered access have in large measure, been 
overtaken by the changes to domestic practice introduced in 
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December 1981. In so far as the rights of prisoners appearing 
before a Board of Visitors are concerned, the judgment of the 
Divisional Court in Tarrant appears to have drawn the sting of the 
conclusions of the Strasbourg Court. It seems that the only real 
innovation which the Government will have to introduce is to 
ensure that the decisions of the Board of Visitors are made public 
in some appropriate manner. 


SANDY GHANDHI.* 


INDUSTRIAL CONFLICT, BREACH OF CONTRACT AND DuRESS 


D contracts to provide a service for P. Before performance, 
industrial action among D’s labour force makes his task impossible, 
or substantially more onerous than it would otherwise have been. 
Can D claim that this change in events releases him from the 
contract? The normal answer would be no, unless the contract has 
been frustrated or its terms expressly afford D a defence. A strike 
exception was considered by the Court of Appeal in the recent 
case of B. & S. Contracts and Design Ltd. v. Victor Green 
Publications Ltd.’ The plaintiffs contracted in September to erect 
and subsequently dismantle some exhibition stands for the 
defendants. The time for performance was April 1979. The plaintiffs 
intended to use labour from an insolvent subsidiary in Wales. In 
February 1979 they informed the employees of this subsidiary that 
they were to be made redundant on April 27, 1979. The selected 
employees travelled to Olympia in April to perform the work, but 
announced on their arrival that they would not proceed until the 
plaintiffs paid an ex gratia severance payment (subsequently fixed 
by negotiation at £9,000) to all employees of the subsidiary. The 
plaintiffs told the defendants, whose managing director agreed to 
contribute £4,500 towards the settlement. A cheque for this amount 
was sent to the plaintiffs and the work proceeded. An initial 
misunderstanding as to whether this represented an additional 
payment or a mere advance on the contract price was clarified in 
favour of the former before the cheque was sent. 

The defendants subsequently deducted this amount when paying 
the contract price. On being sued for the residue, they 
contended (inter alia) that the agreement for the overpayment was 
unenforceable, either for want of consideration or because it was 
exacted under duress. The plaintiffs denied that they had exerted 
duress and argued that they had supplied consideration by 
proceeding with the contract, thereby waiving a clause which would 
have entitled them to relief from its obligations in the events which 
occurred. Their claim failed before Sir Douglas Frank Q.C.* and 
the Court of Appeal dismissed their appeal. 


* Lecturer in Law, Reading University. 
1 [1984] I.C.R. 419. 
2 11982] I.C.R. 654. 
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Domestic Industrial Action as “Force Majeure” 


The clause on which the plaintiffs relied was headed “Force 
majeure.” It declared that while “Every effort will be made to 
carry out a contract based on an estimate,” due performance was 
“subject to variation or cancellation owing to ... strikes ... 
work-to-rule or go-slow or overtime bans, lock-outs ... or any 
other cause beyond [the plaintiffs’] control.” The plaintiffs argued 
that since this clause entitled them to treat the contract as at an 
end once the labour dispute arose, their subsequent performance 
was consideration for the defendants’ payment of an extra £4,500. 
The Court of Appeal rejected this interpretation of the clause. The 
plaintiffs could have settled the dispute at their own expense and 
had failed to do so. Thus they could not establish that they had 
made the necessary efforts to perform and an essential ingredient 
of their immunity under the clause was unsatisfied. Since the 
plaintiffs were not entitled to be released from the obligation to 
perform, the defendants’ payment to secure performance was 
unsupported by consideration.’ 

The Court appeared willing to assume that the words “every 
effort” should be read as “every reasonable effort.”* Here, however, 
the plaintiffs’ failure to settle the strike independently disabled 
them from showing that they had made all reasonable efforts to 
perform the contract. Such an initiative would have been a 
reasonable measure in the circumstances. By failing to pursue it, 
the plaintiffs took themselves beyond the ambit of the clause. The 
Court’s reasons for adopting this view were interesting.© The 
settlement of the dispute by the plaintiffs, however “distasteful,” 
should not have been “obnoxious” to them. It would not have 
created an undesirable precedent for their treatment of future 
demands because the labour was employed by a separate company 
and its employment was about to cease anyway. The plaintiffs 
could not claim that there was some “principle at stake” in the 
dispute, since they had been willing to pay half of the cost of the 
settlement personally. Payment of the full redundancy payment 
would have been an easy solution for them, rendered all the more 





3 [1984] I.C.R. 419, 424-425, per Eveleigh L.J., at 426-427, per Griffiths L.J., and at 
427-428, per Kerr L.J. 

4 Ibid., at 424, per Eveleigh L.J., 426, per Griffiths L.J., and 427, per Kerr L.J. Cf. 
the decision of Sir Douglas Frank Q.C. in Spriggs v. Sotheby Parke Bernet [1984] The 
Times, July 14. 

5 In reaching this conclusion on the instant facts, both Eveleigh and Griffiths L.JJ. 
emphasised that an employer was not necessarily required to “give in” to industrial 
demands by his employees in order to avoid liability to his customer under a contract 
which contained a force majeure clause: he need only do what was reasonable to settle 
the dispute, after which he was presumably released. Both learned Lord Justices 
appeared to take the view that, if the position were otherwise, a strike exception would 
be worthless. But such a clause could still operate in cases of external industrial action, 
or of internal action which was entirely (and not merely reasonably) beyond the 
contractor’s control: see infra. Cf. L.R.E. Engineering Services Ltd. v. Otto Simon 
Carves [1981] 24 Build.L.R. 127. 

® See especially [1984] I.C.R. 419, 425-426, per Eveleigh L.J. 
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easy by the defendants’ offer to contribute temporarily by way of 
an advance. To reject this offer and demand that the defendants 
contribute by way of gift was, in the words of Griffiths L.J., 
“thoroughly unreasonable behaviour.”’ Kerr L.J., while pointing 
out that it had not been shown that the plaintiffs would have been 
unable to raise the full £9,000 themselves, regarded their insistence 
upon the defendants’ contribution as an extra as fatal per se to the 
present claim.® 

This aspect of the decision suggests a number of observations. 
First, it may be questioned whether it is desirable for a court to 
pronounce upon the reasonableness of an employer’s response to 
domestic industrial conflict, or to attempt to identify those labour 
demands which a reasonable employer would settle and those 
which he would resist, unless this is unequivocally demanded by 
the contract. In the B. & S. case the language of the clause did not 
decisively indicate a responsibility which was limited to the 
expenditure of reasonable effort in the face of industrial action. To 
invoke the exception, the plaintiffs were required to make “every 
effort” to perform the contract; they were entitled to be released 
only when the excepted event was “beyond [their] control.” Here, 
the strike was demonstrably controllable and the plaintiffs’ duty to 
perform was ostensibly strict. However persuasive the analogy with 
the Court’s view of a conventional force majeure clause, the Court 
could and should have avoided adjudicating upon the reasonableness 
of the plaintiffs’ behaviour. It could have done so by holding that 
the exception did not apply to any strike which could have been 
avoided or settled by the plaintiffs, whether by “reasonable” effort 
or otherwise. 

This approach might have been justified by analogy with the 
decision in Dairyvale Foods Ltd. v. Intervention Board for 
Agricultural Produce.? There, a Government department invoked 
the civil service strike in defence to claims for monetary 
compensation amounts payable to the plaintiffs under EEC 
regulations. The argument failed, Parker J. holding that the refusal 
of technicians to operate the department’s computer did not entitle 
the department to rely on the statutory defence of force majeure. 
Parker J., relying on authority from the European Court, held that 
the defence of force majeure required proof of two ingredients, 
(i) an external event, the occurrence of which was beyond the 
control of the party relying on it, and (ii) consequences from that 
event which could not have been avoided by the party invoking the 
defence. The first ingredient involved an objective test and nothing 
depended upon whether the party pleading force majeure should 
reasonably have prevented the adverse event: the only question 


7 Ibid. at 426-427. 
8 Ibid. at 427-428. 
9 [1982] 3 C.M.L.R. 358. Cf. The Arawa [1977] 2 Lloyd’s Rep. 416. 
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was whether he could possibly have done so.'° Thus, it was 
irrelevant whether either party to the present strike had behaved 
unreasonably in allowing it to develop. Further, a strike within the 
defendant’s own workforce could not be classified as an “external” 
event for the purposes of the first ingredient." It followed that the 
defendants had failed on two grounds to satisfy this element of the 
defence. Parker J. remarked that one reason for preferring an 
objective test in this context was the necessity to avoid placing the 
court in the untenable position of having to pronounce on the 
merits of an industrial dispute, perhaps while it was still pending.” 
The nature of the test imposed by the second ingredient was less 
readily classifiable, and Parker J. conceded that some European 
Court authorities took into account the question whether the cost 
of avoiding the consequences of the adverse external event would 
have been excessive in all the circumstances. He held that the 
present defendants failed on either view.” 

Despite their differences, there is much in the Dairyvale decision 
which could profitably have been considered in the case of B. & S. 
Given the provenance and title of the clause in the latter case, it 
was at least arguable that this (like the statutory defence in 
Dairyvale) was limited by construction to external strikes and did 
not apply to strikes within the plaintiffs’ own organisation. Even if 
(as the Court of Appeal seemed to accept) the exception might on 
its wording have applied to domestic strikes, it might still have 
been legitimately confined to those stoppages which the plaintiffs 
were literally powerless to resolve. Such an approach would have 
accorded with the normally strict obligation of performance owed 
under contracts for services,'* and would have rendered otiose all 
consideration of the reasonableness of the plaintiffs’ efforts to 
resolve the difficulty. The plaintiffs would have continued to be 
liable for non-performance whether reasonable efforts on their part 
were capable of settling the strike or not. 

It would certainly be regrettable if the B. & S. decision were to 
induce later courts to dilute the normally strict duties of a 
contractor to a standard of reasonable effort when his performance 
is threatened by internal industrial action. A glimpse at the 
reasoning in B. & S. itself suggests why. The court may be 
tempted to pigeon-hole those strikes which the employer classifies 
as involving an issue of “principle” into a special, concessionary 
category; or to draw lines between what is “obnoxious” for an 
employer and what is merely “distasteful”; or to make naive 
judgments about the impact of a settlement upon the employer’s 


10 Ibid. at 363. 

11 Ibid. at 363. 

12 Ibid. at 363. 

13 Ibid. at 364. 

4 For a recent example, based on an objective construction of the contract, see Thake 
v. Maurice [1984] 2 All E.R. 513; see also G. K. Serigraphic v. Dispro Ltd. (1980) 
Unreported, December 9, C.A. and cf. Supply of Goods and Services Act 1982, s.13. 
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credibility with his labour force; or to become involved in 
identifying these disputes which the employer could have “afforded” 
to settle. No contracting party should be able to evade the 
performance of an otherwise strict contractual obligation in this 
manner, by enlisting judicial sympathy for his legally irrelevant 
domestic problems; to invoke such problems, he must either plead 
frustration or point to an effective term which relieves him of the 
normal responsibilities of performance. And in a case like B. & S., 
where the latter technique was attempted, it seems little short of 
remarkable that no argument was raised as to the validity of the 
provision as an exclusion clause, either under the Unfair Contract 
Terms Act 1977 or at common law. 


Renegotiation and Duress 


In deciding that the defendants’ payment of an extra £4,500 was 
“extorted” by the exertion of economic duress, Eveleigh L.J. relied 
upon the speech of Lord Diplock in The Universe Sentinel'°: the 
defendants’ apparent consent had been induced by illegitimate 
pressure, which took the form of a threat of unlawful damage to 
their economic interests. Having disaffirmed the agreement as soon 
as the pressure had ceased, the defendants revoked their apparent 
consent and were entitled to reclaim the payment (i.e. to deduct it 
from ‘the overall contract price). In espousing this approach, 
Eveleigh L.J. adopted the view of economic duress as a phenomenon 
which influences the victim “against his will” and vitiates consent.'® 
All members of the Court agreed that in the circumstances the 
defendants had no realistic alternative but to pay. 

A number of points follow from this reasoning. First, the 
decision substantially perpetuates the theory that an act of economic 
duress “coerces the will” or deprives the victim’s response of any 
voluntary quality.” Secondly, the availability of some credible 
alternative means of escape to the victim still occupies a crucial 
position in the definition of economic duress, and the degree of 
economic pressure may weigh substantially in this assessment 
alongside other considerations.'* Thirdly, although the Court adopts 
the notion of “illegitimate” pressure there is little in the language 
of the judgments themselves to suggest that a threat to pursue 
conduct which does not of itself constitute an independent legal 
wrong can constitute duress.!° Eveleigh L.J.’s reference to a threat 
of unlawful damage to the defendants’ economic interests was 





15 [1983] A.C. 366, 384. 

16 [1984] I.C.R. 419, 423-424. 

17 The logic of the theory has been attacked see e.g. Atiyah, 98 L.Q.R. 197; 99 
L.Q.R. 353, cf. Tiplady, 99 L.Q.R. 188. 

18 See further North Ocean Shipping Co. Ltd. v. Hyundai Construction Co. Ltd., The 
Atlantic Baron [1979] Q.B. 705, 719; Universe Tankships Inc. of Monrovia v. International 
Transport Workers’ Federation [1983] A.C. 366, 400, per Lord Scarman; Pao On v. Lau 
Yiu Long [1980] A.C. 614. 

19 See further on the question of “illegitimate” pressure, Carty and Evans [1983] 
J.B.L. 218. 
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equated with his conclusion that there was a threat by the plaintiff 
to break their contract if the defendants did not pay up: indeed he 
appeared to accept Sir Douglas Frank Q.C.’s diagnosis that the 
plaintiffs’ intimation that they would not proceed with the work 
amounted to a breach of contract in itself.” Griffiths L.J. also 
referred to “a threatened breach of contract” and, later, to the fact 
that the plaintiffs “intended to breach a contract,”*! subject to the 
force majeure clause, by allowing their workforce to walk off the 
job in circumstances where it could not possibly be replaced by 
another in time to perform. 

Normally such reasoning would be unexceptionable; the fact that 
one party extracted a concession by threatening to break his 
contract seems to be the best-established indicator of illegitimate 
pressure. But a word of caution may be sounded. In such a case, 
the contract will inevitably define duress by defining what is a 
breach of contract: here, for example, by the use of such words as 
“every effort” to perform. Now whether a particular omission to 
perform constitutes a breach of contract can often be highly 
difficult to determine from the words of the contract itself. The 
prospect of a breach may, for example, require to be judged in the 
light of the contruction of exceptions clauses and of their statutory 
validity. It can therefore be very hard on a contractor, who 
genuinely and reasonably believes that he has a valid excuse for 
non-performance and who seeks to effectuate what amounts, in his 
view, to a legitimate renegotiation of the original contract, to 
characterise too readily his declaration of intention to cease 
performance on the original terms as a threat to do something 
“illegitimate.” 

The position may perhaps be usefully contrasted with that in 
Woodar Investment Development Ltd. v. Wimpey Construction 
U.K. Ltd.,? where it was held that the unjustified rescission of a 
contract did not amount to a repudiation because, in purporting to 
rescind, the defendants were relying on the contract itself and had 
shown their willingness to be bound by the adjudication of the 
court as to its legitimacy. The mere fact that the defendants’ claim 
to rescind was discovered, on construction of the relevant term, to 
be misconceived was insufficient per se to characterise it as a 
repudiation. Now if the reliance upon an erroneous but genuine 
belief in the legitimacy of a refusal to perform may not be a 
wrongful repudiation of the contract, it is surely arguable that such 
reliance should not necessarily constitute a threat of “illegitimate” 
conduct for the purposes of identifying economic duress. In other 
words, it may be preferable to judge the legitimacy of a claim to 
be entitled to cease performance of the contract according to 
whether the claimant genuinely and reasonably believed in the 


2 [1984] I.C.R. 419, 423-442. 
21 Ibid. at 425. 
2 [1980] 1 W.L.R. 277. 
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validity of the claim, rather than according to its abstract or 
technical validity, in determining whether what the claimant has 
threatened to exert is illegitimate pressure. Otherwise, the court 
may become involved in highly complicated issues—one of which 
may be the question whether an exceptions clauses possesses a 
merely procedural character or is definitional in effect—in deciding 
whether, in the héat of the moment, a contractor was acting 
illegitimately in demanding an additional consideration. The 
contractor’s genuine, bona fide and reasonable reliance upon the 
contract as conferring the right to cease performance may be an 
acceptable substitute in this context for an examination of the 
actual validity of that right. 

Such an approach would accord, perhaps, with the principles 
which govern the compromise of a purported claim for damages.” 
Assuming that the assertion and subsequent renunciation of a 
purported right to abandon a contract is to be approached in the 
same way it would be immaterial whether the purported right to 
cancel was in fact validly conceived or not. Provided that certain 
necessary conditions are fulfilled, the renunciation of a notional 
right may constitute consideration for the other party’s argument to 
raise the original contract price, irrespective of the validity of the 
right itself. : 

It is not suggested that such an analysis would necessarily have 
been appropriate in B. & S. The party who threatens to cease 
performance should, at the very least, rely upon the contract as 
justifying that cessation; and such reliance should be genuine and 
reasonable. It should not be sufficient for him merely to threaten 
non-performance and then to seek to rely upon a contractual 
excuse only at the much later time of litigation. Likewise, the court 
should not view clemently a contractor who makes it plain that he 
intends to cease performance whether this amounts in his view to a 
breach of the contract or not. Even so, one suspects that this 
possible approach to the problem in B. & S. was insufficiently 
explored; perhaps closer regard might usefully be paid to it in 
future decisions of a similar nature. 

Finally, it is worth considering that aspect of the B. & S. 
decision which discussed the issue of a “threat” on the part of the 
plaintiffs. The situation was somewhat unusual, in that the original 
suggestion as to a temporary contribution of £4,500 came from the 
defendants. On the other hand, it was the plaintiffs who made it 
clear that this proposal was unworkable and that the contract could 
not be performed unless the money were provided outright. 
Eveleigh L.J. found some initial difficulty in deciding whether a 
threat had occurred. He concluded, however, on a full reading of 
the evidence, that despite the absence of an explicit original 


3 Veitch v. Sinclair [1975] 1 N.Z.L.R. 264. 
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demand the plaintiffs had issued a veiled or implied threat of non- 
performance.” This was not a situation where the plaintiffs (as 
they had contended) were merely stating the obvious, or describing 
an otherwise inevitable event, and inviting the defendants to 
consider how they might prevent it. Griffiths L.J. took the view 
that during the negotiations which followed the strike the plaintiffs 
were implicitly “putting the defendants into a corner.”* No doubt 
it was the fact that the plaintiffs themselves had a realistic 
alternative, i.e. to satisfy their employees’ demand personally, 
which encouraged the Court to conclude that their presentation of 
the problem to the defendants was sufficiently akin to an ultimatum 
to satisfy the requirement of a threat. In other words, the plaintiffs 
were choosing to inflict one feasible solution upon the defendants 
as against another, when that other was the solution which they 
were contractually bound to adopt if they were to avoid any 
consequential breach of contract. 

But what of the situation where the contractor himself does not 
have a means of ensuring that the contract is performed? Will his 
informing the other party that the contract cannot be performed 
“unless . . .” necessarily amount to a threat sufficient to constitute 
duress? There seem to be three main situations when duress would 
not be found: first, where the factor preventing performance 
amounts to frustration of the contract; secondly, where the other 
party does have a real alternative to acceding to the demand (as in 
Pao On);® but, thirdly, where the contractor admits that he is 
guilty of a breach of contract and simply transmits the problem to 
the other party in order that the latter may take steps to mitigate 
his loss. To admit a breach as inevitable and to say to the other 
party “I can do nothing to prevent it, but you may be able to take 
steps to alleviate the problems that would result” may appear quite 
close to the situation of the plaintiffs in B. & S.; in fact, it is 
clearly distinguishable. In the hypothetical case, the party in breach 
has no real alternative to passing on the problem; he cannot 
therefore be regarded as making a threat. In B. & S. the Court of 
Appeal found that the plaintiffs had a real alternative; and their 
failure to avail themselves of it crucially compromised their position. 


N. E. PALMER* 
- LOUISE CATCHPOLEt 


ROLLED STEEL Propucts (HoLpINGs) LTD. v. BRITISH STEEL 
CORPORATION 


In Rolled Steel’ R.S.P.’s shares were largely controlled by its 
directors, A and I. A had formed S.S.S. and had guaranteed over 


% [1984] I.C.R. 419, 424. 

2 Ibid. at 426. 

6 [1980] A.C. 614. 

* Professor of Law, University of Essex. 
+ Lecturer in Law, University of Reading. 
1 [1984] B.C.L.C. 466. 


110 THE MODERN LAW REVIEW [Vol. 48 


£800,000 of its indebtedness to B.S.C., debts which neither could 
meet. To recoup itself B.S.C. got R.S.P. (which owed merely 
£400,000 to S.S.S.) to guarantee and secure S.S.S.’s entire debt to 
B.S.C.—a misfeasance upon R.S.P. as all concerned realised. The 
validity of the transaction under R.S.P.’s articles also depended 
upon A’s disclosure of his personal interest in the transaction to 
the relevant board meeting. There was no disclosure. The Court of 
Appeal held the guarantee and debenture an abuse of power by 
R.S.P.’s board to the knowledge of B.S.C.? Therefore B.S.C. 
could not rely upon it. Further B.S.C.’s knowledge that A had not 
complied with R.S.P.’s articles entitled R.S.P. to plead non est 
factum.? However the Court, led by Slade L.J., overruled Vinelott 
J.’s reasoning’ that R.S.P. had an express power (not object) to 
give guarantees and debentures; but it was exercised for purposes 
outside the objects clause, as all parties realised, therefore the 
transaction was ultra vires under re David Payne Ltd., re Jon 
Beauforte (London) Ltd., and re Introductions Ltd.’ 

The main component in Slade L.J.’s remodelling of the ultra 
vires doctrine affecting ancillary powers is that David Payne and 
Introductions are not authorities on ultra vires but merely on 
directors’ agency powers. Noting that both cases say that where a 
company’s express borrowing power is exercised for ultra vires 
purposes that creates an equity between shareholder and company 
but the lender is not bound to enquire, Slade L.J. reasoned from 
the universal consequence that an ultra vires transaction is void,® 
that if the lender can enforce the contract it cannot be ultra vires.’ 
Therefore, he concluded, the different legal consequences flowing 
from the lender’s knowledge or ignorance of improper purposes 
must be attributable only to the Turquand rule, which rule concerns 
directors’ agency not corporate capacity. . 

Undoubtedly the conclusion follows the premises here, but are 
all the premises right? The appeal court’s insistence that a 
transaction tainted by ultra vires must be declared void and that is 
that explains why it never considered whether, in addition to 
company and shareholder equities,® the ultra vires doctrine may 
also have created company and lender equities. Sinclair v. 
Brougham? compels recognition of such equities and shows that 
discovering an ultra vires taint is not the stopping, but the starting, 
point for equitable enquiry. Indeed Lord Parker, without being 
exhaustive, there identifies at least five equities with results varying 





2 The defendants became constructive trustees. 
3 Per Slade L.J., thereby making non est factum depend upon the “factee’s” state of 


mind. 

4 [1982] 3 W.L.R. 715, 733-734. 

5 Respectively, [1904] 2 Ch. 608, [1953] Ch. 131, [1969] 1 All E.R. 887. 

6 This is the only way that ultra vires is treated here. 

7 Approving Charterbridge [1970] Ch. 62, 69 and Halt Garage [1982] 3 All E.R. 1016, 
1029-1030. 

8 Which the Court of Appeal did recognise. 

9 [1914] A.C. 389. 
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from direct contract enforcement through to no remedy. Lenders, 
therefore, to companies which borrow under an express power but 
for ultra vires purposes have an equity under the ultra vires doctrine 
if unaware of impropriety and they have had that equity ever since 
Sinclair v. Brougham (if not, before). The similar equity under the 
Turquand rule merely supplements Sinclair. 

How “void” is an ultra vires transaction? First, an ultra vires 
acquisition of property by the company vests at least a bare legal 
title, it will found a good title for a subsequent bona fide 
purchaser from the company without notice, and it is strong 
enough to oust the order and disposition clause in bankruptcy.' 
Secondly, the company can compel the directors to account for 
profits made from an ultra vires business carried on in its name and 
by the same token must allow for debts as an equity.” Thirdly, in 
transactions other than loans the payer has an action for money 
had and received. Fourthly, an ultra vires security is enforceable 
to the extent of lawful advances to the company.” 

The second component in the new ultra vires structure is the 
rejection of Eve J.’s three “pertinent” questions (is the transaction 
incidental?; is it bona fide?; is it done for the company’s prosperi 
and benefit?!°) as tests of ultra vires, as “positively misleading.””’ 
Gower! brands them and Bowen L.J.’s judgment in Hutton v. 
West Cork Ry.’ as “heresy.” The Court of Appeal also held that 
memorandum objects cannot be impliedly limited by reference “to 
the state of mind of the parties concerned.””° 

With no disrespect to Slade L.J. or Gower, Bowen L.J. was no 
heretic. His judgment explicitly rejected bona fides as the test of 
ultra vires three times.” He subsumed his “cakes and ale” in the 
“incidental-to-the-scope-of-the-business” test” and there is too 
much authority supporting this latter as a test of ultra vires both for 
implied? and express” powers. Eve J.’s first “pertinent” question 


10 Re Diplock [1948] Ch. 465, 531, 532. 

" Ibid. at p.532; Sinclair v. Brougham, supra note 9, at p.441. See the chartered 
company case Ayres v. S. Australian Banking (1871) L.R. 3 P.C. 548, 558-559. 

12 Great Eastern Railway v. Turner (1872) 8 Ch.App. 149. 

13 Sinclair v. Brougham, supra note 9, at pp.446-447, approved in Re Diplock, supra 
note 10, at pp.530-531. . f 

14 Sinclair v. Brougham, supra note 9, at p.442 (Lord Haldane); Flood v. Irish 
Provident Ass. Co. [1912] 2 Ch. 597n; Re Phoenix Life Ass. Co. (1862) 2 J. & H. 441; 
Hall v. Mayor of Swansea (1844) 5 Q.B. 526 (indebitatus assumpsit). 

15 Re Johnston Foreign Patents Co. Ltd. [1904] 2 Ch. 234. 

16 Re Lee Behrens and Co. Ltd. [1932] 2 Ch. 46, 51. 

17 Approving Charterbridge and Halt Garage, supra note 7. 

18 Principles of Modern Company Law (4th ed.), p.169. 

19 (1888) 23 Ch.D. 654. 

2 Approving Charterbridge, supra note 7, at p.69. Note the use of the word “objects.” 
Whether Charterbridge extends this to cover ancillary power is uncertain, but Rolled Steel 
extends to this. 

21 (1888) 23 Ch.D. 654, 671, 672, 674. 

2 Ibid. at p.673. In Horsley and Weight Buckley L.J.’s strong affirmation of David 
Payne and Introductions as ultra vires cases shatters the assertion in Rolled that he 
unintentionally uttered “ultra vires” in Introductions. 

3 Taunton v. Royal Ins. Co. (1863) 33 L.J.Ch. 406; Hampson v. Price’s Patent Candle 
Co. (1876) 45 L.J.Ch. 437; Hutton v. West Cork Ry., supra; Re Faure Electric 
Accumulator Co. (1888) 40 Ch.D. 141; Re Jon Beauforte (London) Ltd., supra. In all 
these cases the parties’ state of mind was vital. 
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contains this test; and his third question, if taken under the 
significance given by Bowen L.J. to the “cakes and ale,” is equally 
unobjectionable. However, the second question is rightly rejected 
if intended as a test of ultra vires.” 

Slade L.J. takes this second component even further, arguing 
that a transaction capable of being performed incidentally is not 
ultra vires merely because the directors act for purposes beyond the 
memorandum. This transforms the nature of an ancillary power. 
For if an exercise of ancillary power for ultra vires purposes is 
nonetheless intra vires, then not only has the “ancillariness” gone 
from an ancillary power but also such powers have an efficacy 
which transcends even that appointed for objects. Moreover the 
“nonsense” which Russell L.J. found’ in having an ancillary power 
expressed to go beyond the objects has now acquired a logical 
place in the law. : 

I also feel that making the parties’ state of mind irrelevant will 
narrow the range of legal answers available to meet the range of 
legal questions asked. If it is within the corporate capacity via the 
appropriate organ to apply its assets for ultra vires ends such 
applications may not be dubbed misapplications (even if harmful— 
shareholders are not trustees of their voting power”). Further the 
old principle of relevance of state of mind was double edged, 
providing both powers of attack and. powers to validate, see Re 
Lands Allotment Co. (per Lord Lindley) and Wilson v. Miers,” 
where what would have been an ultra vires disposal of the 
company’s undertaking was held intra vires solely because of the 
directors’ intentions. Such useful flexibility should be retained. 
Finally the remedy may be less extensive—compare Vinelott J.’s 
order in Rolled Steel with that of the Court of Appeal. 

Unfortunately the Court of Appeal’s enlarged corporate capacity 
is not accompanied by a thoroughgoing analysis of the constitutional 
question—which corporate organ exercises it? If a company whose 
memorandum empowers it to hold land “for the purposes of its 
business as contained in these objects” and whose objects omit 
reference to property development, decides to go into property 
development and decides to purchase certain land to build houses 
for sale, is the decision valid under (a) an ordinary resolution; or 





% e.g. Colman v. Eastern Counties Ry. Co. (1847) 16 L.J.Ch. 73; Earl of Shrewsbury 
v. N. Staffs Ry. Co. (1866) 13 L.T. 651; Metropolitan Coal Consumers Association v. 
Scrimegour [1895] 2 Q.B. 604 (where Lord Lindley said it would be a “grievous legal 
mistake” to suppose the power to pay brokerage was any larger for being expressed in 
the memorandum); Sinclair v. Brougham, supra note 9; Re David Payne Ltd. and Re 
Introductions Ltd., supra, note 5. In every case the purposes of the parties authorising 
the transaction was the touchstone. See note 22, supra. 

* In fairness to Eve J., however, he described his questions as tests of “validity” (not 
ultra vires), to which in truth bona fides is relevant. 

% Re Introductions, supra, note 5, at p.890. 

27 The only safety net provided by Slade L.J. is a doctrine of fraud on the creditors 
and the need for solvency at the relevant time—scant protection. 

28 [1894] 1 Ch. 616. 

29 3 L.T. 780. 
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(b) a board resolution; or (c) a unanimous resolution at a general 
meeting attended by all members? If (a) is valid the minority can 
lawfully be overridden—but this destroys the very equity which, 
per David Payne, Introductions, and the Rolled Steel case, a 
shareholder has. As regards (b) Slade L.J. held that phrases like 
“for the purposes of the company” and “as may be expedient” for 
the company are not limitations on corporate capacity but only 
board authority—might not a suitably drafted article overcome 
what is now a mere procedural limitation?® If the answer is (c), 
and Slade L.J. placed great faith in this body,’ then, faith 
notwithstanding, surely an application of corporate assets for 
purposes outside the objects is the very thing denounced in 
Ashbury Ry. Carriage Co. v. Riche.” I further think that such a 
resolution could not stand under section 4 of the Companies Act 
1948. 

Accepting the Court of Appeal’s change in the law, I feel that it 
points company law in the wrong direction, because the two real 
weaknesses in the ultra vires doctrine—the strong application of 
constructive notice to outsiders and the strict interpretation of 
objects clauses—have gone,* leaving only the functions for which 
the doctrine is valuable, namely, creditor and shareholder 
protection. Now is the time to take up the point expressly left open 
in Cotman v. Brougham™ that overlong objects clauses may not be 
lawful. 


ROGER GREGORY* 





% Does Table A, art. 80 achieve this? 

31 Subject to the safety net in note 27 above. 

32 (1874) 7 H.L. 653. 

33 On the first weakness, the EEC directive of March 1968 compels such law. Whether 
European Communities Act 1972, s.9(1) complies is controversial; on the second, 
contrast the treatments of the word “merchants” in Re New Finance and Mortgage Co. 
Ltd. [1975] Ch. 420 and Ashbury Ry. Carriage, L.R. 7 H.L. at p.690. 

34 [1918] A.C. at 517 (Lord Finlay). It is not easy to see why you may do “every 
mortal thing” you want by a host of specific instances if you cannot do so by general 
words. 

* Lecturer in Law, Wolverhampton Polytechnic. 
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HAMLYN REVISITED 


THE BRITISH LEGAL SysTEM Topay. By Lorp HAILSHAM OF ST. 
MARYLEBONE. [Stevens 1983. xii and 89 pp. Hardback £10-95; 
paperback £4-95.] The Hamlyn Lectures 35th. series. 


A retrospective look at the British legal system by the 35th Hamlyn 
lecturer prompts at the outset of this review a retrospective look at the 
Hamlyn lecturers over those same 35 years. There have been 34 male and 
one female lecturers in the series; to use Lord Hailsham’s approach in his 
lectures, would Miss Hamlyn regard this as shocking? Do we? It does 
seem strange that a series of lectures generously endowed by a woman 
should only have been given once by a woman in 35 years. Are there no 
distinguished women in the law or have they nothing to say? Have no 
developments taken place over the past 35 years which might appropriately 
be commented on by a woman? In this respect if in no other the lecturers 
reflect the trustees, for there have been no female trustees in 35 years 
either. 

As might be expected, judges and barristers in practice outnumber 
solicitors 12 to 2. Law teachers from Oxford outnumber their colleagues 
from Cambridge eight to three, from London by the same score and from 
the rest of the United Kingdom eight to two. Loathe though I am to say 
so, as an Oxford graduate, I cannot really believe that that is an accurate 
reflection of the spread of legal academic talent throughout the United 
Kingdom, though it may reflect the spread of legal academic complacency 
throughout the United Kingdom for one has to start off with a fair degree 
of satisfaction with the British legal system before one is qualified to be 
invited to give these lectures. Perhaps that explains why only one woman 
has been invited to give them. 

Four foreigners have been invited to lecture, one each from the United 
States of America, Canada, India and South Africa, this last lecturer 
finding it possible to give a lecture on The Rule of Law in South Africa; 
most other lecturers however have eschewed theory. Surprisingly, given 
that the trust deed under which the lectures are given makes specific 
reference to “the knowledge of the Comparative Jurisprudence and the 
Ethnology of the chief European Countries . . .,” no lectures have been 
given about the law of any European country since Professor Hamson’s 
lecture on the Conseil d’Etat in 1954, and on ethnology there have been 
no lectures at all. A survey of the ethnology of the countries of the EEC 
by a female ethnologist would solve a whole lot of problems for the 
trustees. There is a precedent: Baroness Wootton of Abinger gave the 
lectures in 1963 thus combining in the one person a non-lawyer and a 
woman. 

Enough of retrospect on the lectures; what of these lectures by Lord 
Hailsham? What indeed of Lord Hailsham? There must be many people 
who ask themselves, as I do, how is it that a person who appears to be so 
concerned with democracy, with checks on executive powers, with controls 
on elective dictatorship, with upholding the rule of law can continue to be 
a leading member of one of the most authoritarian-minded governments 
this country has had for many a long year, one moreover which exhibits a ` 
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pretty casual approach, to put it no stronger, to the rule of Jaw and 
constitutionalism? Insofar as these lectures give any clue to an answer to 
this question, it lies I think in what comes through from the lectures as a 
deep conservatism and Conservatism which allows him to ignore or rather 
enables him to not perceive excesses in the interests of defending what 
seems to him to be the higher values of strong Conservative government 
and authority. Thus he defends colonialism with a rare passion and clearly 
still believes that it was destroyed in part by “the internal weakness 
produced by the opposition to its continuance by left wing politicians” 
(p.15). The Earl of Stockton perhaps? Again, he is especially severe on 
criticism of the judiciary whether by academics or the press or politicians 
in or out of Parliament. He seems to believe that the judiciary operate in 
an a-political world and do not themselves impinge on politics by their 
decisions. One can see from these lectures why Lord Hailsham was 
distinctly uneasy at Lord Denning’s approach to the judicial task. Lord 
Denning blew the gaff too often; he knew his was a.political function and 
said so and so led other judges to say so if not so baldly as he did; this in 
turn stimulated “political” criticism of the judiciary and a more general 
recognition that judges are a part of the state’s ruling apparatus. Lord 
Hailsham would clearly prefer these inconvenient facts to be kept out of 
sight. 

More explicitly than in some of his past writings, Lord Hailsham here 
lines up with those conservative publicists who would claim that the 
Welfare State is responsible for a “course bound sooner or later to lead to 
economic and personal subordination, in short the diminution of freedom 
under the rule of law which is after all the very thing which Miss Hamlyn 
wished in her lecturers to defend.” (p.63). This leads him to the conclusion 
that the responsibilities imposed (my italics) on those who enjoy the 
privileges of being British “must include a responsibility to insist on some 
constraints on expenditure” (p.63). While this message no doubt went 
down quite well in Lincoln’s Inn where these lectures were delivered, I 
have a feeling that it might not have been received too well in the South 
Wales mining valleys, Liverpool, Coventry, or all those other places where 
unemployment is running at 15 per cent. or more and social security 
benefits are being reduced in value each year. I do not know whether one 
should be angry at the hypocrisy of such remarks or pleased that someone 
like Lord Hailsham so explicitly makes the Marxists’ point for them: that 
the rule of law for some can orily be maintained at a price of poverty and 
degradation for others. More to the point from a legal perspective, the 
evidence from the actions of a government of which Lord Hailsham has 
been a prominent member for five years is that the rule of law takes 
second place to retrenchment just as freedom takes second place to 
authority. If there were any doubts about that, the statements made by 
Mrs. Thatcher on the fifth anniversary of her becoming Prime Minister 
should have settled them. 

A Minister of the Crown and especially a Lord Chancellor who gives a 
public lecture is a hostage to fortune: he or she must be careful not to 
make comments which would call into question their ability to apply the 
law or administer policies even-handedly yet at the same time they wish to 
say something interesting. How fares Lord Hailsham in walking this tight- 
rope? Pretty well apart from one reference to “our arrogant and predatory 
trade unions” (p.4). I think that is a disgraceful comment, made the more 
so by the fact that it is the only one of its kind in the lectures. I hold no 
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brief for Mr. Scargill who seems to me to be the exact counterpart in the 
trade union to Mr. Tebbit or Mrs. Thatcher in the political world— 
opinionated, strident and over-simplifying complex issues—but one does 
not have to be a supporter of that kind of trade unionism to consider that 
Lord Hailsham’s comment betrays ignorance and prejudice in equal 
measure and will inevitably reinforce the views, and position within the 
trade union movement of those persons like Mr. Scargill who do not 
believe that trade unions or trade unionists can ever obtain justice from 
the courts. 

At the end of the day these lectures tell us more about Lord Hailsham 
than they do about the British legal system. At best, they give a superficial 
top-down view of the system; at worst they positively mislead by what 
they ignore or gloss over or reject as uninformed criticism. It was an 
opportunity missed but perhaps one should not blame Lord Hailsham for 
that. The lectures require the lecturer to be reasonably well disposed 
towards the legal system and it would be an odd Lord Chancellor who was 
not so disposed. But it would be interesting to have a series of the lectures 
which looked at the legal system from the bottom-up, from the would-be 
consumers’ point-of-view say from somewhere north of Watford. Such a 
series might not be too well received in Lincoln’s Inn but it might give a 
better picture of the reality of the British legal system as it is today. Or 
would that be contrary to the terms of Miss Hamlyn’s will? 


Patrick McAuSLAN* 


INSTRUMENTALISM AND AMERICAN LEGAL THEORY. By ROBERT 
SAMUEL SUMMERS. [Ithaca and London: Cornell University 
Press. 1983. 295 pp. (including bibliography and index). 
Hardback £19-50.] 


THE organising thesis of this book (presented in its General Introduction 
and General Conclusion) is that pragmatic instrumentalist legal theory (as 
developed by Gray, Holmes, Dewey, Pound, Cook, Bingham, Underhill 
Moore, Oliphant, Frank, Llewellyn and Felix Cohen) qualifies “as a fourth 
great tradition in Western legal theory, alongside analytical positivism, 
natural law philosophy, and historical jurisprudence” (p.19). This is 
certainly a case of leading with one’s chin and a number of rather obvious 
objections present themselves. For example, how could one possibly hope 
to construct any kind of tradition, great or otherwise, simply by 
cobbling together proto-realism, realism, and Roscoe Pound’s sociological 
jurisprudence? Or, how can pragmatic instrumentalism qualify as a 
distinctive form of legal theory when it builds so transparently on positivist- 
utilitarian foundations? Or, again—and this, I suspect, is a question that 
Summers could field less comfortably than the others—is it not the case 
that the thesis looks plausible only so long as traditional jurisprudence sets 
the bounds of Western legal theory, thereby excluding those theories of 
law that one finds within the so-called sociology of law? There is 
undoubtedly scope for an intriguing debate here, but since, in my 
judgment, the value of the book in no way rests upon the truth or falsity 
of its “fourth great tradition” thesis, I propose to say no more about this 
claim. 


* Professor of Law, University of Warwick. 
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The importance of this book is that it collects together a number of 
theoretical strands, packages them as pragmatic instrumentalism, and 
then systematically explores those strands. The strands in pragmatic 
instrumentalism are both instrumentalist and pragmatic. The instrumentalist 
elements are, first, the conception of legal theory’s primary task as “the 
provision of a coherent body of ideas about law which will make law more 
valuable in the hands of officials and practical men of affairs” (p.20); 
secondly, the view “that legal rules and other forms of law are most 
essentially tools devised to serve practical ends” (ibid.); and, thirdly, the 
belief that one should focus upon “the instrumental facets of legal 
phenomena, including: the nature, variety, and complexity of the goals 
law may serve; law’s implementive machinery; the kinds of means-goal 
relationships in the law; the variety of legal tasks that officials must fulfil 
to translate law into practice, the efficacy of law; and its limits” (ibid.). 
These instrumentalist strands are then placed within a pragmatic framework 
thus emphasising that “a theory of this kind is not just about the nature of 
law but also about its use. It treats the ‘law in action,’ not just ‘the law in 
books.’ It addresses the interactions between law and fact, and concerns. 
itself with practical differences that the uses of law may make for life in 
society, with law’s general efficacy, and with its limits” (p.21, emphasis in 
original). Put more succinctly, pragmatic instrumentalism holds that “law 
is a complex interacting set of means and goals which expresses conceptions 
of value ...[that law] must be brought into being by humans, and 
thereafter identified, interpreted, and applied or modified by them . . . [and 
that law is] something for use and in use in daily life” (p.270, emphasis in 
original). 

In 12 tightly written chapters, sandwiched in between the General 
Introduction and the General Conclusion, Summers picks over the central 
ideas to be found within pragmatic instrumentalism. In these chapters a 
wide range of topics is addressed, notably: the pragmatic instrumentalist 
theory of value (which Summers characterises as “utilitarian, quantitative, 
conventionalist, and majoritarian in tenor” (p.42)); the relationship 
between means and goals (an inquiry prompted by the central tenet of 
pragmatic instrumentalism that law is essentially a means to serve goals); 
the place of empirical research in law-making; legal validity; legal method 
(in which Summers systematically and very usefully contrasts pragmatic 
instrumentalism with formalism); the separation of law and morals;’ the 
resources and techniques available for the implementation of legal 
programmes; the roles of officials and non-officials in manning legal 
programmes; the emphasis placed upon coercion in pragmatic instrumental- 
ism; and the efficacy of law. In surveying these pragmatic instrumentalist 
themes Summers does far more than expound or synthesise the ideas of 
others, for he subjects each ingredient of pragmatic instrumentalism to 
really critical scrutiny. And, this critical commentary, I suggest, is where 
the value of the book (and it is of considerable value) is to be found. 

Summers’ critical discussion has a number of dimensions. Sometimes it 
is a case of pointing out that a particular topic has not been very 
thoroughly explored by the pragmatic instrumentalists and that a lot of 
work remains to be done in an area. Thus, for instance, Summers argues 
that the pragmatic instrumentalists neglected the relationship between 
means and goals thereby leaving a block of “important unfinished business” 
(p.61); similarly, the failure systematically to “develop decision theories 
for any of the various basic creative and implementive legal tasks” created 
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a pool of further “important unfinished business” (p.223); and, the 
pragmatic instrumentalists also left it to their successors to work out the 
nature of law’s limited ‘efficacy (see e.g. pp.256 and 258). At other times, 
Summers picks up a theme where the pragmatic instrumentalists abandoned 
it and carries the work forward. This is clearly illustrated in his insightful 
discussion of law’s resources (pp.194-201, and cf. his well-known article 
“The Technique Element in Law” (1971) 59 California Law Review 733), 
in his treatment of the structure of goals (pp.61-66) and in the way in 
which he weaves these analytical advances into his discussion of the 
efficacy of law (see Chaps. 11 and 12). At yet other times Summers’ 
criticism is hostile, his position being not so much that the pragmatic 
instrumentalists neglected or failed to follow through on a point, but 
rather that their line was wrong. At best (from the viewpoint of pragmatic 
instrumentalism) the criticism highlights a remediable distortion (e.g. the 
undue emphasis given by the pragmatic instrumentalists to coercion, direct 
legal action, and officialdom) but, at worst, Summers sees the tenets of 
pragmatic instrumentalism as fundamentally flawed. This is particularly so 
in Summers’ indictment of the pragmatic instrumentalists’ view of law as 
mere technology (see e.g. pp.206-208—and all argued without support 
from Habermas), their theory of value, and their concept of legal validity. 
We can consider these latter two matters briefly. 

First, the pragmatic instrumentalists’ theory of value. As has been noted 
already, this theory of value was of a utilitarian maximising kind. No 
doubt students of traditional jurisprudence will have encountered at least 
one of Roscoe Pound’s many reminders that the business of the law 
should be to satisfy as many wants and interests as possible with the least 
friction and waste. This kind of view does not appeal to Summers. It is, he 
says, a “relatively anemic” theory of value making “little place for the play 
of qualitative considerations of the just, the right, and the good” (p.173, 
emphasis in original). In Summers’ view an adequate theory of value must 
have a qualitative dimension; it cannot end at aggregating actual wants 
and desires. In this I would wholly agree with Summers. Unfortunately, 
however, he does not have supporting arguments that are adequate for his 
purpose. It will not do to say that “the value theory to which most 
instrumentalists subscribed largely obliterates the intuitively sound 
distinction between the wants and interests that citizens in fact pursue and 
those that they ought to pursue” (p.50, emphasis in original). For, plainly, 
this just begs the question. Equally, it will not do to suggest that because 
judges “and other legal actors have traditionally resorted to [qualitative] 
criteria,” therefore there may be a case for “the assumption that objectivist 
criteria and principles of qualitative evaluation do have an ultimately 
rational grounding and content, even though no theorist has yet provided 
an adequate account of these matters” (ibid.). This will not do because it 
is easy to argue that the practice simply evidences a fiction (see J. L. 
Mackie, Ethics: Inventing Right and Wrong (Penguin Books Ltd., 1977)). 
But if none of this will do, what will do? In my view, this remains one of 
the burning issues of the day and this is why, in their very different ways, 
books like Alan Gewirth’s Reason and Morality (University of Chicago 
Press, 1978) and Alasdair MacIntyre’s After Virtue (Duckworth, 1981) are 
so important. 

Secondly, Summers disputes the pragmatic instrumentalist view of legal 
validity. Given Summers’ very pronounced Oxford-jurisprudential thinking 
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on the concept of law, this is no surprise. For, as students of traditional 
jurisprudence will once again recall, Professor Hart exposed the outrageous 
excesses of realism for the nonsense that it was—didn’t he? Accordingly, 
in his discussion of legal validity (Chaps. 4 and 5), Summers heaps a 
familiar set of knock-down arguments on the pragmatic instrumentalist 
view that law is what officials do about disputes or predictions of what 
courts will do. There is no need to rehearse these well-known arguments. 
However, I would like to highlight the methodological framework in which 
the pragmatic instrumentalists emerge as such clear losers. The fundamental 
methodological assumption is that no concept of law is adequate unless it 
fits existing practice. In other words, a concept of law has to reflect and 
accommodate those phenomena which are conventionally thought of as 
legal; or, practice first, concepts second. We can see this methodology at 
work in the following passage from Summers’ discussion: 


“The fact is that we generally acknowledge and behave as if we have 
many legal rights and duties. We certainly assume that we know what 
these rights and duties are, and that we know that they are derived 
largely from legal rules and other norms. In light of this behavior it may 
be said that, as citizens, we do have vast legal knowledge. . . . Now, any 
general theory about the nature of valid law that denies these truths could 
not itself be credible. It would, in the appropriate sense, fail to account 
for important truths of legal experience. Thus a predictivist theory, in 
effect holding that we have far less legal knowledge than we all, in our 
sober moments, know we have, would fail” (pp.134-135). 


It is through applying a methodology of this kind that Hart manages to 
dispose so easily of the Austinian criminal-law centred concept of law 
which fails to accommodate conventional thinking and practice concerning 
civil and public law (see H. L. A. Hart, The Concept of Law (Oxford 
University Press, 1961), esp. Chaps. 3 and 4). Similarly, Summers makes 
short shrift of the pragmatic instrumentalist accounts because, contrary to 
such accounts, our practice is to treat law as normative rather than 
behavioural, to believe that judges can make mistakes and that litigants do 
have rights prior to decision, to. believe that statutes and precedents are 
law, and so on. 

But this methodological framework, it will be observed, makes the 
question of the concept of law (and legal validity) an extremely limited 
inquiry. Moreover, it is an inquiry that lacks any very obvious practical 
relevance or theoretical importance (which, no doubt, is why law students 
have to be dragged towards it kicking and screaming all the way). This 
being so, it is hard to imagine that the pragmatic instrumentalists could 
have taken the question very seriously. There are, nevertheless, important 
questions relating to the concept of law. One of these questions concerns 
the possibility of identifying the correct concept of law without this being a 
matter of stipulation or simply a reconstruction of existing practice (along 
the Hart/Summers lines). And, another question is whether one’s concept 
of law can make any practical difference (to citizens, judges, etc.). 
Summers moves towards this second question when he discusses the case 
for a system in which standards of validity are not only source based but 
also have a content component (see pp.182-189). These questions 
concerning the concept of law lie at the frontiers of jurisprudence, but 
they cannot be pursued so long as we are bogged down in the restrictive 
Hart/Summers methodological framework. It would, perhaps, be something 
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of an exaggeration to say that the methodology of concept formation in 
the social sciences is one of the burning issues of the day; but it is an 
inquiry that we neglect at our peril. 

Summers concludes his book by drawing up a balance sheet on pragmatic 
instrumentalism. I need not do the same for the book, for it should be 
evident that I regard Summers’ account to be handsomely in credit. 
Rather, I should end by saying that throughout the book I was reminded 
of Summers’ article “The New Analytical Jurists” ((1966) 41 New York 
University Law Review 86) in which he describes the various kinds of work 
undertaken by the “new” breed of analytical jurists. One of their labours 
is to clarify concepts and questions, and generally to put a bit of analytical 
rigour into juristic inquiries. In many ways, Summers’ contribution in this 
book is precisely of that clarificatory and tightening-up kind. As he says, 
“pragmatic instrumentalist theories introduce significant issues not addressed 
in analytical positivist theory but which nevertheless call for careful 
deployment of essentially analytical skills” (p.272). In bringing such skills 
to bear on the cluster of themes associated with pragmatic instrumentalism 
Summers has written a book that marks a significant advance in an area 
where there is an obvious intersection between the questions of traditional 
jurisprudence and those of the sociology of law. 
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LAWS AND CONVENTIONS REVISITED 


1. INTRODUCTION 


In 1975, Colin Munro wrote an article entitled “Laws and 
Conventions Distinguished,” in which he noted a dispute over 
whether and if so how one could differentiate between laws and 
conventions of the constitution. Without limiting his analysis to a 
particular jurisdiction, he stated that his aim was “not to prolong 
this tenacious dispute, but to end it.”! Constitutional theorists had 
for many years been struck by the realisation that the operation of 
government within a polity could rarely be described adequately by 
reference to statutory or common law constitutional rules alone.” 
This insight received its first systematic exposition with the 
publication of A. V. Dicey’s Introduction to the Study of the Law 
of the Constitution, in which that author saw statutory and common 
law constitutional rules augmented by what he called “conventions 
of the constitution.”? He made—or attempted to make—a sharp 
distinction between what he saw as conventions and what he saw 
as laws. Since he wrote, the term convention has been widely used 
in both scholarly and popular discourse, and in a number of 
different senses. My general aim in this article is to assess critically 
claims that “laws” and “conventions” are discrete phenomena, 
taking into account some of the different senses in which these 
terms have been used. 

While such a study may be seen as primarily an application of 
analytical jurisprudence, the conclusions springing from it are not 
without potential consequences—in the long term at least—for the 
pursuit of political activity in liberal democracies.* Indeed, one 


1 Colin R. Munro, “Laws and Conventions Distinguished” (1975) 91 L.Q.R. 218 at 
218. 

? See O. Hood Phillips, “Constitutional Conventions: Dicey’s Predecessors” (1966) 29 
M.L.R. 137. 

3 A. V. Dicey, Introduction to the Study of the Law of the Constitution (London: 
Macmillan, 9th ed., 1939), p.24. The notion of conventions of behaviour in a broader 
sense is of course much older. See e.g. David Hume, A Treatise of Human Nature, 1I], ii, 


4 It would be a mistake to confuse this analysis with the legalistic approach criticised 
by Judith Shklar, for my concern is not to defend particular legal theories as substitutes 
for moral philosophy (the relationship of which to notions of constitutional convention 
remains largely unexplored) but to highlight legal theories as components of the 
intellectual tradition within which judges may be labouring when confronted with 
demands to enforce specifically certain patterns of conduct. See Judith N. Shklar, 
Legalism (1964), Chap. 1, passim. 
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central implication of this study is that certain conventions, if 
accorded legal status—that is, if identified as law—by a theory of 
law guiding judges in a court of competent jurisdiction in a liberal 
democracy, could be subject to specific enforcement by judicial 
order. The course of political activity could thereby be irretrievably 
altered. This implication is a logical one only. My aim is to 
demonstrate the possibility of such enforcement rather than to 
speculate about its likelihood in a particular jurisdiction, a task 
which in Part 6 I argue should be approached with great caution. 
But as Munro has sought to defend a somewhat different position 
as the final word on the subject, even a conclusion as problematical 
as this is not without worth. 


2. THE RELEVANCE OF JUDICIAL BEHAVIOUR 


This argument is theoretical, but if one condition relating to 
judicial behaviour is satisfied, it may have practical implications. 
This condition is that in a polity with which we are concerned, at 
least one court of competent jurisdiction acts ultimately to enforce 
the law as it sees it. If all courts acted consciously and solely to 
promote certain interests, then the conclusion that certain legal 
theories may accord legal status to certain conventions would be of 
no practical importance. But it is doubtful whether a polity could 
retain its democratic character in the face of a systematic refusal by 
judges to deliver judgments based on antecedent rules and 
principles, a point argued with great vigour by Hayek and 
Goodhart.° This condition is in practice a weak one, for it does not 
preclude that judges may at least take into account non-legal as 
well as legal considerations, and it could be satisfied even if the 
determination of the one court of competent jurisdiction acting to 
enforce the law as it saw it were liable to be reversed on appeal. 
The course of political events may be irretrievably altered by a 
granting of legal remedies which is held subsequently to have been 
without justification. Furthermore, since our argument is about 
possibility rather than probability, it suffices if it can be established 
that formal constraints have not been imposed on the ability of 
courts to enforce the law as they see it. In liberal democracies this 
is rarely a difficult task. Indeed, as Raz has argued the rules 
“concerning the independence of the judiciary—the method of 
appointing judges, their security of tenure, the way of fixing their 
salaries, and the other conditions—are designed to guarantee that 
they will be free from extraneous pressures and independent of all 


5 See F. A. Hayek, The Constitution of Liberty, p.248 and Arthur L. Goodhart, “An 
Apology for Jurisprudence” in Paul Sayre (ed.), Interpretations of Modern Legal 
Philosophies: Essays in Honour of Roscoe Pound, pp.283-302 at 297-298. The familiarity 
of this type of argument is noted by Ronald Dworkin, “Hard Cases” (1975) 88 Harv. L. 
Rev. 1057 at 1061, and a similar point in respect of a free society is made by 
Montesquieu, The Spirit of the Laws . Vol. One, Book XI. 

6 For an illustration of this see Lord Denning, The Discipline of Law (1979), pp.137- 
143. 
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authority save that of the law.”’ Such institutional independence 
gives rise to the possibility, which past judicial behaviour cannot 
exclude, that a court may be motivated by a perception of what 
the law is which is derived from a legal theory which provides that 
certain conventions be accorded legal status. That just such theories 
are associated with two of the giants of modern jurisprudence, 
Kelsen and Hart, I shall argue, contra Munro, in a moment. 


3. THE MEANING OF “CONVENTION” 


First, however, it is necessary to examine in rather more detail the 
different senses in which the term “convention” has been used. 
The approach taken here is that of the methodological nominalist, 
and any presumption that conventions have an “essence” which a 
satisfactory theory must capture is eschewed.® I wish in particular 
to distinguish in different formulations the characteristics constituting 
conventions from the causes producing conventions. As Macbeth 
discovered to his cost, the mode of origin may be the feature which 
sets one thing apart from another thing in other respects the same, 
and this distinction is of considerable importance when we come to 
consider Kelsen’s “Pure Theory of Law.” 

One exclusion, too, should be noted at this point. There are 
many writers who use the term convention without specifying fully 
those conditions necessary for the establishment or subsistence of a 
convention in the sense in which they use the term. They thereby 
fail to delineate any social phenomenon whose legal status may be 
investigated. For this reason, their theories are not considered in 
this study. 

Dicey claimed that “constitutional law, as the term is used in 
England,” included “all rules which directly or indirectly affect the 
distribution or the exercise of the sovereign power in the state,”!° 
and included “two sets of principles or maxims of a totally distinct 
character”"!; 


“The one set of rules are in the strictest sense ‘laws’, since 
they are rules which (whether written or unwritten, whether 
enacted by statute or derived from the mass of custom, 
tradition, or Judge wade maxims know as the common law) 
are enforced by the courts; these rules constitute ‘constitutional 
law’ in the proper sense of that term, and may for the sake of 
distinction be called collectively ‘the law of the constitution.’ 
The other set of rules consist of conventions, understandings, 
habits, or practices which though they may regulate the 
conduct of the several members of the sovereign power, of the 
Ministry, or of other officials, are not in reality laws at all 


7 Joseph Raz, The Authority of Law (1979), p.217. My emphasis. 

8 See K. R. Popper, The Open Society and Its Enemies (Sth ed., 1966), Vol. 2, pp.9- 
21, and Richard Robinson, Definition (1950), pp.154-155. 

° Dicey, supra note 3, p.23. 

10 Ibid. at p.23. 

1 Ibid. at p.23. 
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since they are not enforced by the courts. This portion of 
constitutional law may, for the sake of distinction, be 
termed the ‘conventions of the constitution’, or constitutional 
morality.”!? 


Although Dicey’s exposition has been praised for its “exemplary 
clarity,” this passage, in which Dicey expounded most fully his 
views on the nature of laws and conventions, is riddled with 
obscurity. That Dicey’s analysis was not confined to the English 
constitution is suggested by his use of the by-no-means-synonymous 
expression “constitutional law, as the term is used in England,” 
and by his discussion of conventions of the constitution in the 
United States, a discussion which would be meaningless if his 
views on the nature of conventions related to England only. 
However, this deepens the confusion generated by Dicey’s 
inscrutability in advancing particular conditions as common 
characteristics of conventions. At only one point did he even come 
close to specifying a particular condition as common to all 
conventions. The rules making up the constitutional morality of the 
day, he wrote, “. . . will be found, however, on careful examination, 
to possess one common quality or property; they are all, or at any 
rate most of them, rules for determining the mode in which the 
discretionary powers of the Crown (or of the Ministers as servants 
of the Crown) ought to be exercised.” However, there are two 
objections to this argument. The first is Dicey’s own admission that 
exceptions existed to his general proposition, which undermines 
any claim that he had exposed “a common quality or property.” 
The second is that even if his analysis had not been vulnerable to 
this charge, it remains unclear whether the quality or property 
exposed was a necessary characteristic of conventions, or merely 
one fortuitously common to those English conventions noticed by 
Dicey when preparing his lectures. Dicey’s subsequent labelling of 
the common quality or property as “... the trait common... to 
all the rules already enumerated,”! when viewed in the light of his 
earlier labelling of those rules as “. . . the code by which public life 
in England is (or is supposed to be) governed,”"’ gives plausibility 
to the latter view. Likewise, in Dicey’s opinion, obedience to 
constitutional conventions was secured by the fact that any other 
behaviour would “. . . almost immediately bring the offender into 
conflict with the courts and the law of the land.”!® Yet in support 
of this claim, he returned once more to an example specific to the 
nineteenth-century English Constitution, which makes one hesitant 
to see in the mode of enforcement that he noted a characteristic 


12 Ibid. at pp.23-24. 

13 Munro, supra note 1, p.218. 
4 Dicey, supra note 3, pp.28-30. 
15 Ibid. at pp.422-423. 

16 Ibid. at p.423. 

17 Tbid. at p.420. 

18 ibid. at p.446. 
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necessary to all conventions, in all jurisdictions, at all times. He 
also referred to “... the current phraseology, which treats the 
successful violation of a constitutional rule as a proof that the 
maxim was not in reality part of the constitution,” but pointed 
out that it would follow from such a usage “... that no true 
constitutional rule is ever disobeyed,””° a conclusion which his own 
marginal note found unacceptable.”! 

We are left, then, with a view of “conventions of the constitution” 
as those “conventions, understandings, habits, or practices” which 
“directly or indirectly affect the distribution or the exercise of the 
sovereign power in the state.” This does not carry us very far. 
Curiously, we have occurring within a set of “rules” or 
“constitutional morality”, phenomena such as “habits” and 
“practices,” which lack the patina of normativity which within a 
system of rules or morals we might normally expect.” This may 
simply reflect a poor choice of words by Dicey, and for the 
purposes of this study there is no harm in accepting that non- 
normative practices may nevertheless be termed “conventions.” 
But there are other problems, no less substantial. Chand has 
claimed that the question of how conventions arise “. . . was not 
tackled by Dicey at all.” This [does Dicey something of an 
injustice,] as from the very use of terms such as “understandings, 
habits or practices” we may draw inferences as to how at least 
some conventions arise. Nevertheless, the origins of another kind 
of convention—the normative constitutional rule falling within the 
confines neither of statute nor common law—do seem quite 
indeterminate. 

Dicey’s analysis has provided the framework for most subsequent 
discussion, but while his terminology has persisted, the ideas which 
he had run together have been increasingly distinguished. Writers 
such as Horwill and Jennings sought in convention something more 
than mere practice or usage. To Horwill, this additional element 
was “general tacit consent,”** Just what it was to Jennings is open 
to debate, but a plausible interpretation of his writings is that his 
distinctive contribution to the literature on conventions of the 
constitution lay in his view that “the creation of a convention must 
be due to the reason of the thing because it accords with the 
prevailing political philosophy.” Other writers have focused on 
the mode of origin of conventions; the possibility that conventions 





19 Ibid. at p.441. 

0 Ibid. at p.441. 

21 Ibid. at p.440. ` 

2 But cf. G. U. Rescigno, “Le Convenzioni della Costituzione” (1969) 19 Rivista 
Trimestrale di Diritto Pubblico 1038 at 1049. 

3 Bool Chand, “Conventions of the Constitution” (1938) 20 Journal of Comparative 
Legislation and International Law 222 at 225. 

H. W. Horwill, The Usages of the American Constitution (1925), p.22. 
3 Ivor Jennings, The Law and the Constitution (Sth ed., 1959), p.136. 
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may be created by formal agreement has been canvassed by many 
analysts.” 

Perhaps the most perplexing difficulty relating to different notions 
of constitutional convention springs from the existence of accounts 
of the nature of conventions which specify necessary and sufficient 
conditions for the establishment or subsistence of a convention, but 
in terms which are not themselves clear in meaning. One need only 
reflect on some of the different terms which writers have used to 
explain what makes a practice normative in order to recognise that 
the difficulties which a court could encounter if simply required to 
enforce “normative constitutional practices” are real.” Yet the 
problem involved in construing such a formulation is no greater 
than that entailed in the interpretation by courts of written 
constitutions, the terms of which may be no clearer than those in 
which particular writers state their versions of the conditions 
necessary and sufficient for the subsistence of a convention. Thus, 
we may reasonably expect that a court faced with the demand that, 
for example, an individual alleged “normative practice” be enforced 
would look to some antecedent legal theory to allow it to settle on 
an exact meaning of the word “normative,” as well as to determine 
whether “normative practices” possessed legal status. The issue of 
whether in the immediate case a normative practice existed would 
then be a question of fact, the burden of proof of which would be 
borne by the plaintiff to the action. 

Summarising, we may note two different senses in which the 
term “convention” has been used: (1) to describe mere practices; 
(2) to describe normative rules, which may arise from (i) agreement; 
(ii) practice and normativity ; (iii) practice, normativity, and a 
reason for the rule. In addition, some writers see conventions as 
normative rules, but throw no light on their origin. In keeping 





26 See Chand, supra note 23, p.228; K. C. Wheare, Modern Constitutions (London: 
Oxford University Press, rev. ed., 1962), p.180; S. A. de Smith, Constitutional and 
Administrative Law, 3rd ed. by Harry Street, Barbara de Smith and Rodney Brazier 
ere Ket Penguin, 1977), p.55; Geoffrey Sawer, Federation Under Strain 
Melbourne: Melbourne University Press, 1977), pp.132-133; and Gough Whitlam, The 
Truth of the Matter (1979), p.38. 

2 Cf. Horwill, supra note 24, p.22; Chand, supra note 23, p.226; Jennings, supra note 
25, p.135; Ivor Jennings, Cabinet Government (3rd ed., 1959), p.2; J. D. B. Mitchell, 
Constitutional Law (2nd ed., 1968), p.33; Geoffrey Marshall and Graeme C. Moodie, 
Some Problems of the Constitution (Sth ed., 1971), pp.23-24; [J. G. Starke], “‘Casual’ 
Senate Vacancies under s.15 of the Commonwealth Constitution” (1975) 49 Australian 
L.J. 153 at 156; D. P. O’Connell, “The Dissolution of the Australian Parliament: 11 
November 1975” (1976) 57 The Parliamentarian 1 at 4; Jeffrey Archer and Graham 
Maddox, “The 1975 Constitutional Crisis in Australia” (1976) 14 Journal of Commonwealth 
and Comparative Politics 141 at 149; Christopher Enright, Constitutional Law (1977), 
p.23; E. C. S. Wade and G. Godfrey Philips, Constitutional and Administrative Law, 9th 
ed. by A. W. Bradley (1977), pp.16-17, 24-25; O. Hood Phillips, Constitutional and 
Administrative Law (6th ed., 1978), pp.104-105; Graham Maddox, “The Governor- 
General and the Constitutional Crisis” in Richard Lucy (ed.), The Pieces of Politics (2nd 
ed., 1979), pp.423-434 at 432; and L. J. M. Cooray, Conventions, The Australian 
Constitution and the Future (1979), p.102. 

2 See S. E. Finer, “The Individual Responsibility of Ministers” (1956) 34 Public 
Administration 377 at 393-394; [Starke], supra note 27, p.156; and Enright, supra note 
27, p.23. 
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with our nominalist methodology, this list cannot be exhaustive, for 
one may freely attach the label “convention” to phenomena quite 
different from those noted above. Nonetheless, it captures the 
main senses in which the term has so far been employed in the 
literature. 


4. THE RELEVANCE OF COURT ENFORCEMENT 


Nothing precludes a definition of conventions as non-legal. “In the 
ordinary law of the land,” wrote Wheare, “it is often within the 
province of courts to recognize customs, under certain conditions, 
as part of the law. The same thing is possible in constitutional law. 
When a convention is so recognized it becomes a part of the law; it 
is no longer a convention.”” Definitions of conventions as non- 
legal logically preclude any attempt to investigate the legal status 
of conventions so defined; conventions non-legal by definition are 
therefore considered no further in this study. 

One might have thought that of all the analyses of convention, 
Dicey’s would be that most likely to make conventions necessarily 
non-legal. On closer reading, however, it can be seen that what 
Dicey was advancing in his references to court-enforcement was 
not a definition of conventions, but a test by which laws and 
conventions could allegedly be distinguished.*° A test differs from a 
theory or definition in that it is dependent upon an antecedent 
theory, and its utility may be judged on the basis of whether it 
accords to phenomena the same status which they are accorded by 
that theory. If Dicey was defining laws in terms of court- 
enforcement, then many rules which he undoubtedly accepted as 
legal would have escaped the ambit of such a definition—any, in 
fact, the enforcement of which had never been sought before a 
court. At one stage, Dicey wrote: “A law may, for our present 
purpose, be defined as ‘any rule which will be enforced by the 
courts.””?! However, that this “definition” depended for its validity 
on the judiciary’s remaining passive may be discerned from the 
subsequent sentence: “The principle then of Parliamentary 
sovereignty may, looked at from its positive side, be thus described: 
Any Act of Parliament, or any part of an Act of Parliament, which 
makes a new law, or repeals or modifies an existing law, will be 
obeyed by the courts.” It is highly significant that Dicey referred 
to an Act of Parliament, rather than of a court, as a procedure by 
which a new law is made. Thus, since the proposition emphasised 
is merely one of expectation, if quixotic judges were on occasion to 
have refused to enforce Acts of Parliament, it seems improbable 
that Dicey would have accepted that such Acts were not laws. 


29 Wheare, supra note 26, p.199. 

% See Munro, supra note 1, p.231, and O. Hood Phillips, “Constitutional Conventions: 
A Conventional Reply” (1964) 8 J.S.P.T.L.(NS) 60. 

31 Dicey, supra note 3, p.40. 

32 Ibid. p.40. My emphasis. 
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The distinction between court-enforcement as a defining character- 
istic and a test might be of no significance were it possible to show 
that a court-enforcement test would always render a similar verdict 
on the legal status of a given rule to that demanded by its 
antecedent theory. However, Dicey’s test has not always done so 
in the past, and may not do so in the future. 

In Munro’s words, Dicey’s distinction “. . . will not be universally 
valid if it is found either (1) that not every law is court-enforced, 
or (2) that some conventions are court enforced.” We need do no 
more than accept Dicey’s doctrine of Parliamentary sovereignty as 
providing defining characteristics of at least one kind of law—a 
statutory provision enacted by the Queen in Parliament—in order 
to show the disutility of Dicey’s test. Only if all such laws are 
enforced by the courts need we turn to other types of laws, or to 
the second limb of Munro’s formulation. But this is plainly not the 
case. A classic source of falsifying examples relates to the 
enforcement by courts of duties imposed by statute on public 
officials, and although Munro explains some instances of judicial 
inactivity by drawing attention to the presence in the relevant 
statutes of provisions augmenting a statutory duty with the 
qualification that it shall not be enforceable,” there are other cases 
in which statutes have lacked such a provision but this has not 
prevented courts from declining to enforce the duties which they 
impose.’ Such cases show quite clearly that a court-enforcement 
test need not render a similar verdict on the legal status of a given 
rule to that rendered by its antecedent theory, and falsify Munro’s 
claim that Dicey’s court-enforcement criterion “. . . is an adequate 
litmus test to distinguish laws and conventions.”* 


5. EXPLORING THE JURISPRUDENTIAL PERSPECTIVE*™ 


Having explored these threshold questions, we may now turn to 
the legal theories of Hans Kelsen and H. L. A. Hart, which fortify 
objections to the drawing of a strict dichotomy between laws and 
conventions. Kelsen’s theory is of interest as not only does it 
permit legal status to be acquired by certain types of convention in 
certain jurisdictions but it also highlights the need to distinguish 
between different modes of origin of conventions. 

In Kelsen’s view, a “. . . legal order is not an aggregate of legal 
norms coordinated on the same level, but a hierarchy of norms on 


33 Munro, supra note 1, p.225. 

¥ Ibid. pp.226~227. 

35 A splendid illustration of this is the famous New Zealand constitutional case of 
Simpson v. Attorney-General [1955] N.Z.L.R. 271, discussed in K. J. Scott, The New 
Zealand Constitution (1962), p.24. 

36 Munro, supra note 1, p.231. 

368 Geoffrey Marshall, Constitutional Conventions: The Rules and Forms of Political 
Accountability (1984) provides a valuable book-length discussion of this subject. He does 
not, however, supply a rigorous discussion of the relationship of law and convention, and 
confines himself at pp.12-17 to a discussion of conventions in the courts, omitting 
consideration of the nature of law. 
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the top of which stands the basic norm.”*” “A ‘norm,’” wrote 
Kelsen, “is a rule expressing the fact that somebody ought to act in 
a certain way, without implying that anybody really ‘wants’ the 
person to act that way.””8 A norm “. . . is a valid legal norm if (a) 
it has been created in a way provided for by the legal order to 
which it belongs, and (b) if it has not been annulled either in a way 
provided for by that legal order or by way of desuetudo or by the 
fact that the legal order as a whole has lost its efficacy.” 

Such a theory clearly leaves no room for mere practices, which. 
by themselves are not norms, and furthermore, it is impossible in 
the context of Kelsen’s theory to pronounce in any legal jurisdiction 
on the legal status of conventions of the constitution if they are 
defined simply as normative rules, for the critical determinant of a 
norm’s legal status is its mode of creation. “Any content 
whatsoever,” wrote Kelsen, “can be legal; there is no human 
behaviour which could not function as the content of a legal norm. 
A norm becomes a legal norm only because it has been constituted 
in a particular fashion, born of a definite procedure and a definite 
rule.” 

An important issue is therefore whether the modes of origin of 
conventions of the second kind can be legal-norm-creating events. 
On the question of the creation of law through custom, Kelsen’s 
writings have been interpreted in two different ways. According to 
Cooray, “Kelsen’s answer is that in some legal systems custom 
(and convention by implication) is a law-creating mechanism.”*! 
According to Raz, “Because of his views on the kind of events 
which can be norm-creating events Kelsen fails to explain the 
creation of law by custom . . .”*2 

Kelsen himself wrote that: 


“Law is always created by an act that deliberately aims at 
creating law, except in the case when law has its origin in 
custom, that is to say, in a generally observed course of 
conduct, during which the acting individuals do not consciously 
aim at creating law; but they must regard their acts as in 
conformity with a binding norm and not as a matter of 
arbitrary choice. This is the requirement of so-called opinio juris 
sive necessitatis. The usual interpretation of this requirement is 
that the individuals constituting by their conduct the law- 
creating custom must regard their acts as determined by a 
legal rule; they must believe that they perform a legal duty or 
excercise a legal right. This doctrine is not correct. It implies 
that the individuals concerned must act in error: since the legal 
rule which is created by their conduct cannot yet determine 


37 Hans Kelsen, “On the Pure Theory of Law” (1966) 1 Israel L.Rev. 1 at 6. 

38 Hans Kelsen, General Theory of Law and State (1945), p.35. 

» Ibid. p.120. 

“ Hans Kelsen, “The Pure Theory of Law: Its Method and Fundamental Concepts” 
(1934) 50 L.Q.Rev. 474—498 (Part I): (1935) 51 L.Q.Rev. 517-535 (Part II) at 517-518. 

4 Cooray, supra note 27, p.84. 

42 Joseph Raz, The Concept of a Legal System (2nd ed., 1980), p.67. 
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this conduct, at least not as a legal rule. They may erroneously 
believe themselves to be bound by a rule of law, but this error 
is not necessary to constitute a law-creating custom. Ii is 
sufficient that the acting individuals consider themselves bound 
by any norm whatever.”“? 


By identifying statute and custom as “... the two fundamental 
types of law,” he expanded his earlier claim that “Law is valid 
only as positive law, that is, statute (constituted) law.”*° 

Raz’s argument, which seems to fly in the face of all these 
remarks, is based on the view that Kelsen regarded only acts done 
with the intention to create norms as norm-creating events.** In 
Kelsen’s account of the evolution of custom, Raz notes two 
processes—the execution of “acts which form the regularity of 
behaviour,”*’ and “acts of criticism,”*8 of those who violate that 
regularity. Neither, he claims, is an act “performed with the 
intention of creating a new norm.”” Even if in respect to the latter 
process we waive this objection, and “these acts are regarded as 
performed with the intention of creating a new norm, this norm is, 
surely, the norm that the person criticized ought to behave in a 
certain way, not the much more general norm, that any person of 
a certain class ought to behave in that way.”°? 

This argument is flawed at several points. First, the claim that 
acts of criticism are not performed with the intention to create a 
new norm is unsupported by evidence, and imputes to critics a 
particular kind of intention in a manner which is quite unjustifiable. 
Secondly, there is no a priori reason to believe that criticism must 
be directed at individuals as individuals rather than as members of 
a class. This is especially the case in the constitutional sphere, 
where the violation of a regularity of behaviour by an individual 
may be construed as offensive because of the sensitive location of 
the position of which the individual is an occupant. 

This largely confirms Cooray’s interpretation of Kelsen’s writings. 
Some might query whether normative rules of constitutional 
behaviour arising through practice can be identified as readily with 
custom as Cooray’s comments imply. At least one writer has 
sought to distinguish conventions of the constitution from customary 
law,’ and even more precise delineations of custom, habit, and 
convention may be devised.” However, Kelsen does not appear to 
specify any particular degree of antiquity as a precondition to the 
attainment of status as custom. It should also be noted that to 


* Kelsen, supra note 38, p.114. 

“ Ibid. pp.114-115. 

45 Kelsen, supra note 40, p.518. 

4 Raz, supra note 42, p.66. 

47 Ibid. p.67. 

“8 Ibid. p.67. 

Ibid. p.67. 

5 Ibid. p.67. 

51 See Hood Phillips, supra note 27, p.104. 

5 See Dennis Lloyd, The Idea of Law (1976), pp.228-231. 


Mar. 1985] LAWS AND CONVENTIONS REVISITED 131 


accept Cooray’s interpretation is not of course to argue that in 
Kelsen’s theory, creation of law, through custom is a feature of all 
jurisdictions. Whether or not custom is a law—creating mechanism 
can be determined only by an ascent to the apex of the hierarchy 
of norms constituting a particular system, at which point the 
conditions identifying legal-norm-creating events within that system 
are specified. 

The requirement that a normative constitutional practice be 
supported by reasons, articulated by Jennings, appears to carry no 
implications for legal status in a jurisdiction in which Kelsen’s 
theory determines what is law. Although the existence of a reason 
may set some such practices apart from others, it is doubtful 
whether the presence of a reason could be regarded as part of a 
“definite procedure” for the creation of a norm. As to conventions 
created by agreement, there is nothing in Kelsen’s main writings to 
suggest that an agreement alone can be regarded as a general legal- 
norm-creating event, and the most that appears possible is that the 
agreement allegedly constituting the convention could be held to 
bind either as individuals or as corporate bodies those with privity 
to the agreement.” In this respect, such agreements might differ 
little from simple contracts. 

Although Kelsen’s Pure Theory of Law has been denounced as 

. one of those pseudo-sciences like Marxism and Freudianism 
which are represented as irrefutable because all their statements 
are true by definition but tell us nothing about what is the fact,”>* 
it has proved highly influential in the sphere of analytical 
jurisprudence. This influence is particularly noticeable in H. L. A. 
Hart’s “pioneering work of synthesis in legal philosophy,” The 
Concept of Law, which is of particular interest as it is the theory 
on which Munro relies to obtain theoretical sustenance to support 
his defence of Dicey’s distinction between laws and conventions. 
However, Munro’s reasoning cannot be sustained on the basis of 
what Hart has written, but only on the basis of a specification of 
the content of particular rules within Hart’s system, of which 
content the rules are logically independent. . 

Hart escaped from some of the difficulties in which Kelsen found 
himself, by describing law as a union of primary and secondary 
rules rather than as a hierarchy of norms. In particular, by 
depicting the foundations of a legal system “. . . in an ultimate rule 
of recognition providing authoritative criteria for the identification 
of valid rules of the system,” he improved in several ways on 
Kelsen’s concept of the basic norm, which is “presupposed by 


(13 


5 See Kelsen, supra note 38, p.142. 

%* F, A. Hayek, Law, Legislation and Liberty, Vol. Two: The Mirage of Social Justice 
(1976), pp.171~172, note 55. 

5 P. M. S. Hacker, “Hart’s Philosophy of Law” in P. M. S. Hacker and J. Raz (eds.), 
Law, Morality and Society: Essays in Honour of H. L. A. Hart (1977), pp.1-25 at 1. 

56 This characterisation is not itself free of confusion. See ibid. pp.19-20. 

© H. L. A. Hart, The Concept of Law (1961), p.245. 
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juristic thinking”® even if its “content is determined by facts.”°? As 
Stoljar points out, the “. . . trouble is that the presupposition, far 
from doing the job it is supposed to do, in fact rather begs the 
question, namely, how ‘subjective’ power can turn into ‘objective’ 
law,” an issue which Stoljar prefers to approach in terms of “the 
complex interrelation of law and politics.” Hart’s approach avoids 
such a presupposition; the existence of a rule of recognition “is a 
matter of fact.” The statement that a rule of recognition exists, 
he went on, “can only be an external statement of fact. For 
whereas a subordinate rule of a system may be valid and in that 
sense ‘exist’ even if it is generally disregarded, the rule of 
recognition exists only as a complex, but normally concordant, 
practice of the court, officials, and private persons in identifying 
the law by reference to certain criteria.”© 

Munro relies on Hart’s theory “. . . to highlight some differences 
between laws and conventions which might have been independently 
stated.”™ And indeed, Hart makes it plain that his system is one of 
normative rules rather than habits®; it thus cannot accommodate 
mere practices. But Hart equally makes it plain that custom may 
possess legal status if recognised according to the rule of recognition 
within a particular jurisdiction, and Munro errs in failing to 
appreciate this. After stating what he sees the central point of 
Hart’s theory to be, Munro writes: 


“Contrast conventions. There is no authoritative mark of their 
existence, so that uncertainty abounds. The sources of 
convention are open-ended and diverse, and no importance 
attaches to them. Conventions have no unifying feature and so 
form merely a ‘discrete unconnected set.’ The existence of a 
legal rule is shown by reference to a formal sign that it is of 
a system, but conventions have no system. The existence of 
a convention is tested, so far as it can be, by its individual 
content—an inference has to be made according to the strength 
and purpose of the particular political practice involved.”® 


But as we saw earlier, we may distinguish different kinds of 
conventions, and also different modes of origin of conventions of 
the same kind. Furthermore, it is incorrect to argue, as Munro 
does implicity, that one can only pronounce on the legal status of a 


58 Kelsen, supra note 38, p.134. See also Hans Kelsen, What is Justice? (1957), p.262. 

5 Kelsen, supra note 38, p.120. . 

© Samuel Stoljar, “Austin and Kelsen on Public Law” in Leslie Zines (ed.), 
Commentaries on the Australian Constitution: A Tribute to Geoffrey Sawer (Sydney: 
Butterworths, 1977), p.250-268 at 267. 

6! Ibid. p.268. For further criticisms of Kelsen’s view on the basis of constitutional 
authority, see G. Maher, “Custom and Constitutions” (1981) 1 Oxford Journal of Legal 
Studies 167. 

® Hart, supra note 57, p.107. 

® Ibid. p.107. 

& Munro, supra note 1, pp.231-232. 

6 See Hart, supra note 57, pp.54-55. 

© Ibid. pp.44-47. 

© Munro, supra note 1, pp.232-233. 
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system of which conventions are members. If the content of a 
jurisdiction’s rule of recognition is a question of fact, then there is 
no reason why one cannot turn to that rule on a convention-by- 
convention basis to determine whether individual conventions 
possess legal status. This is the manner in which one would expect 
a court to deal with custom. 

The criticisms levelled at Hart by Ronald Dworkin make no 
inroads into the conclusion that Hart’s theory can accommodate 
custom. Dworkin sees the recognition of custom as undermining 
the reliance of the legal system on a master rule to identify those 
rules which possess legal status. The reason he offers is that the 
characteristic which distinguishes customary moral rules from 
customary legal rules must be “. . . whether the community regards 
the customary practice as legally binding.”® and that this is the 
very test which a master rule supposedly supersedes. However, 
Dworkin in no sense denies that such rules possess legal status; on 
the contrary, he employs such rules, together and more importantly 
with what he calls “principles,” to deny that “... the- law of a 
community is distinguished from other social standards by some 
test in the form of a master rule.”” In any case, Dworkin’s initial 
criticism has itself been criticised by Raz, who argues: 


“Had all social customs in all countries been legally binding, 
this would have been a valid criticism. Some countries, 
however, do not recognize custom as a source of law at all. 
Those legal systems which do regard customs as legally binding 
do so only if they pass certain tests. These tests, if they are 
not set out in a statute or some other law, are laid down by 
the rule of recognition, which determines under what conditions 
social customs are binding in law. The rule of recognition, 
therefore, does serve to explain the legal status of general 
community custom.”7! 


There thus appears to be little doubt that in Hart’s theory, 
normative conventions arising through practice may be accorded 
legal status if the rule of recognition of the particular jurisdiction in 
which they arise so permits. But as the content of the rule of 
recognition is a question of fact, Hart’s theory—in contrast to 
Kelsen’s—does not see the mode of creation of a rule as necessarily 
of critical importance in determining its legal status. Thus, in a 
particular jurisdiction, it may be possible to pronounce on the legal 
status of conventions of the constitution even if they are defined 
merely as normative rules of constitutional behaviour. Furthermore, 
reasons for a normative practice, which carry no implications for 
legal status in a system of the type envisaged by Kelsen, may 


® Ronald Dworkin, “The Model of Rules” (1967) 35 University of Chicago L.Rev. 14 
at 43. 

® See ibid. p.23. 

T Ibid. p.45. 

7l Joseph Raz, “Legal Principles and the Limits of Law” (1972) 81 Yale L.J. 823 at 
852. 
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distinguish legal from non-legal normative practices in a system of 
the type envisaged by Hart. The explanation of this difference may 
be found in Raz’s remarks quoted in the previous paragraph; 
customs are legally binding only if they pass certain tests. 

The theorists considered so far, I repeat, see normativity as a 
necessary characteristic of law, and thus see no place in a legal 
system for mere constitutional practices. According to Raz, 
however, given “. . . the minimum content and minimum complexity 
of legal systems, and given an acceptable set of principles of 
individuation, there are in any legal system some laws which are 
not norms.” Laws of this variety are integrated into the legal 
system by the characteristic that they “have internal relations to 
legal norms, i.e. they affect the existence or application of legal 
norms,” a characteristic which provides their “sole legal 
relevance.” Raz argues that the law “is normative in that it 
serves, and is meant to serve, as a guide for human behaviour,”” 
and his argument involves a broader idea than that which he 
attributes to earlier theorists of the way in which law can guide 
human behaviour, which renders it even more striking.” Yet even 
if one accepts that normativity is not a necessary condition for legal 
status, it remains to be determined whether mere practices affect 
the existence or application of legal norms. Surely the most 
satisfactory view is that they do not. Their very status as practices 
rather than rules implies that they will be abandoned without 
qualm or protest if ever they prove inconsistent with either the 
existence or the application of legal norms. At most they affect 
neither the existence nor the application of legal norms, but the 
circumstances surrounding their application. 


6. CONVENTIONS IN THE COURTS 


While Hart’s theory is analytical in character and thus not open to 
empirical testing, it does provide a useful framework within which 
to consider the various ways in which courts have reacted when 
confronted with demands that they enforce “convention” in some 
sense of that term. In particular, Hart’s conclusion that the content 
of the rule of recognition of a particular legal system is a question 
of fact introduces a useful note of caution for scholars investigating 
the pronouncements of courts in such circumstances. 


Raz, supra note 42, p.168. 

% Ibid. p.169. 

™ Ibid. p.169. 

5 Ibid. p.3. 

% To Bentham, Austin and Kelsen, Raz ibid. p.169 attributes the view that law guides 
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to Raz, law can guide human behaviour “by affecting the consequences of a certain 
course of conduct in a way which constitutes a reason for pursuing or avoiding it; 
depending upon one’s wishes.” This implies that a sanction-based explanation of the 
normativity of the law is inadequate, a point developed at pp.230-234, and in Joseph 
Raz, Practical Reason and Norms (1975), pp.155-162. 
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Munro has claimed that the “idea of a court enforcing a mere 
convention is so strange that the question hardly arises,””’ and 
authorities are certainly few. Nevertheless, it is questionable 
whether the two cases which he cites as authority for the proposition 
that courts will not enforce conventions of the constitution are in 
fact authority for so unqualified a claim. The first of these was 
Adegbenro v. Akintola. On. May 21, 1962, the Governor of 
Western Nigeria dismissed the Premier, Chief S. L. Akintola, after 
receiving a letter signed by a majority of members of the House of 
Assembly to the effect that Akintola no longer enjoyed their 
support.” Akintola obtained a declaration in his favour from the 
Federal Supreme Court of Nigeria. This was reversed on appeal by 
the Judicial Committee of the Privy Council,® which rejected 
Akintola’s argument that it should enforce a constitutional 
convention of the United Kingdom which excluded from account in 
respect of “support” anything except a record of votes actually cast 
on the floor of the House. Delivering the judgment of the 
Committee, Viscount Radcliffe remarked: 


“... while it may well be useful on occasions to draw on 
British practice or doctrine in interpreting a doubtful phrase 
whose origin can be traced or to study decisions on the 
Constitutions of Australia or the United States where federal 
issues are involved, it is in the end the wording of the 
Constitution itself that is to be interpreted and applied, and 
this wording can never be overriden by the extraneous 
principles of other Constitutions which are not explicity 
incorporated in the formulae that have been chosen as the 
frame of this constitution. ”®! 


However, the judgment is quite silent on the question of the 
enforcement of conventions indigenous to the jurisdiction under 
consideration, notwithstanding that it is such conventions of which 
one naturally thinks when considering the possibility that courts 
might enforce conventions. Of the status of Western Nigerian 
conventions under the rule of recognition of the Western Nigerian 
legal system the Committee made no mention. 

The second case which Munro cites was Madzimbamuto v. 
Lardner-Burke,® a case of great complexity relating to the 1965 
Unilateral Declaration of Independence in Southern Rhodesia. An 
important issue in the case was the competence of the Parliament 
of the United Kingdom to enact the Southern Rhodesia Act 1965. 


7 Munro, supra note 1, p.228. 

78 [1963] A.C. 614. 

7 §.33(10) of the Constitution of Western Nigeria provided: “(a) the Governer shall 
not remove the Premier from office unless it appears to him that the Premier no longer 
commands the support of a majority of the members of the House of Assembly.” 

8 As noted in K. J. Keith, “The Courts and the Conventions of the Constitution” 
(1967) 16 I.C.L.Q. 542 at 543, the decision of the Judicial Committee was almost 
immediately nullified by a retroactive amendment to the Western Nigerian Constitution. 

At p.632. 
& [1969] 1 A.C. 645. 
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This elicited the following observation in the judgment which Lord 

Reid read on behalf of the majority in the Judicial Committee of 

the Privy Council: 
“The learned judges refer to the statement of the United 
Kingdom in 1961, already quoted, setting out the convention 
that the Parliament of the United Kingdom does not legislate 
without the consent of the Government of Southern Rhodesia 
on matters within the competence of the Legislative Assembly. 
That was a very important convention, but it had no legal 
effect in limiting the legal power of Parliament.”® 


This conclusion, it will be observed, carries no implications for any 
conventions other than those purporting to constrain the legal 
power of the British Parliament, and in so far as conventions are 
unable to limit the legal power of the British Parliament, it may 
reputably be argued that they do not differ from statute or common 
law.** In Hart’s words, “where there is a legislature subject to no 
constitutional limits and competent by its enactment to deprive all 
other rules of law emanating from other sources of their status as 
law, it is part of the rule of recognition in such a system that 
enactment by that legislature is the supreme criterion of validity.” 

In one case, however, Munro’s arguments have secured judicial 
backing—the recent Canadian case of Reference Re Amendment of 
the Constitution of Canada (Nos. 1, 2 & 3).* There the Supreme 
Court of Canada considered the constitutionality, in the broadest 
sense, of the proposal of the Trudeau Government that the 
Canadian Houses of Parliament, without the consent of the 
Provinces of Canada, request the Queen to lay before the 
Parliament of the United Kingdom a measure to amend the British 
North America Act 1867 in a manner affecting the powers of the 
provinces. In the various judgments, the nature and status of 
“conventions of the constitution” received close attention.% A 
majority (Martland, Ritchie, Dickson, Beetz, Chouinard and Lamer 
JJ) adopted Jennings’s view of the criteria according to which one 
can identify a convention; a differently constituted majority 
(Laskin C.J.C., Dickson, Beetz, Estey, McIntyre, Chouinard and 
Lamer JJ) held that the “very nature of a convention, as political 
in inception and as depending on a consistent course of political 
recognition by those whose benefit and to whose detriment (if any) 
the convention developed over a considerable period of time is 





8 At pp.722-723. 
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inconsistent with its legal enforcement”,®* and quoted with favour 
Munro’s views on the matter. The first-mentioned majority 
nevertheless went on to hold that there was a convention which the 
action proposed by the Trudeau Government would breach, 
although as to the precise ambit of the convention their judgment 
was not especially clear.” 

From a reading of this case, Brazier and Robilliard concluded 
that “it is beyond argument that a convention cannot, without the 
intervention of statute, crystallise into a rule of law, and the breach 
of it therefore cannot be visited by legal consequences”,” having 
already argued that the opinions of the court should be 
examined for “the valuable information which they provide about 
[constitutional conventions] throughout common law jurisdictions”. 
A moment’s reflection on Hart’s analysis shows that this is too 
strong an opinion, for if the content of a jurisdiction’s rule of 
recognition is a matter of fact, it can be influenced by the 
pronouncements of judges (especially those of other jurisdictions) 
only to the extent that they form part of the “complex, but 
normally concordant, practice” to which Hart referred. For this 
reason, the Canadian judgments do not provide any decisive 
resolution of the theoretical issue with which this article has been 
concerned. They simply provide us with information about the 
current content of the rule of recognition of the Canadian 
judgments do not provide any decisive resolution of the theoretical 
issue with which this article has been concerned. They simply 
provide us with information about the current contentof the rule of 
recognition of the Canadian legal system. 


7. CONCLUSIONS 


From the preceding sections, the following conclusions may be 
drawn. A decision of a court of competent jurisdiction to enforce 
one or more conventions of the constitution could have major 
political ramifications. In liberal democracies in which the judiciary 
is institutionally independent, at least one such court may act to 
enforce the law as it sees it, and what such a court sees as law may 
be influenced or determined by legal theories of the character of 
those examined in this study. 

Although one can appeal to no “essence” of “conventions” to 
criticise a particular application of the term, one may note two 
main kinds of phenomenon to which the term has been applied— 
mere practices, and normative rules, with different modes of origin. 
A theory of convention may explicitly provide that conventions are 
A a ee ee 


8 At p.22. 
8 At pp.28-29. 
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non-legal, which precludes debate on the legal status of conventions 
so defined. However, where a test is used to determine legal status, 
we may judge its utility in terms of the appropriate antecedent 
theory, and Dicey’s test has been shown in this respect to be 
inadequate. 

Finally, the legal theories examined in this study, while allowing 
no room for mere practices, are able under certain circumstances 
to accommodate normative rules of constitutional behaviour falling 
within the ambit neither of statute nor common law. Our ultimate 
conclusion must therefore be that Munro’s attempt to end the 
tenacious dispute over the legal status of constitutional conventions 
has failed. 


WILLIAM MALEY* 
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PAY INEQUALITIES AND EQUAL VALUE 
CLAIMS 


THE Equal Pay Act 1970 has been amended! in response to the 
ruling of the European Court of Justice? finding the United 
Kingdom in breach of its obligation to implement Article 1 of 
Council Directive 75/117/EEC.* This Directive contains a concept 
of equal pay not only for equal work but also for work of equal 
value and potentially this could have a major impact upon pay 
differentials between men and women in the labour market. 
However, the manner in which the concept has been introduced 
into English law and its interpretation by the United Kingdom 
Government raise doubts as to its future effectiveness. l 

This article examines the amendment to the Equal Pay Act 1970, 
discussing ways in which more radical equal pay legislation using 
the equal value concept could be used to alter substantially the 
present pay disparities between men and women. Such legislation 
may be justified by two arguments. First, statistics suggest that the 
Equal Pay Act 1970 is unlikely to achieve further reductions in pay 
inequality between men and women. Although there was a once- 
and-for-all increase in the female wage as a percentage of the male 
wage attributable to the introduction of the Equal Pay Act between 
1970-75, the remaining differential of around 25 per cent. has been 
roughly constant since 1977.4 Not surprisingly the number of 
completed applications under the Equal Pay Act 1970 declined 
from 1,742 in 1976 to a mere 39 in 1982.5 Secondly and 
consequently, it can be argued that only by a radical interpretation 
of the concept of equal value will any further advances be made in 
the status and pay of women workers. If equal value is to be 
acknowledged as a broader approach in equal pay claims it is 
because it invites comparisons not only between similar work but 
also with work which may appear dissimilar but is of comparable 
value or worth to the employer. The concept of equal value, by 
allowing these wider comparisons, also challenges some of the 
assumptions on which the value of work is assessed and therefore 
squarely links the issue of pay inequality with sex discrimination. 


1 The Equal Pay (Amendment) Regulations 1983 (S.I. 1794/1983); The Industrial 
Tribunals (Rules of Procedure) (Equal Value Amendment) Regulations 1983 (S.I. 1807/ 
1983). And see below, p.144. 

2 Case 61/81, E.C. Commission v. United Kingdom [1982] E.C.R. 2601. 

3 O.J. 1975 LA5/19. 4 

* Recent work attributes this to the Equal Pay Act and not other factors such as 
incomes policies: see Zanalza and Tzannatos, “The Effect of Britain’s Anti-Discriminatory 
Legislation on Relative Pay and Employment,” Discussion Paper No. 155, Centre for 
Labour Economics, London School of Economics (May 1983). 

$ Department of Employment, “Equal Pay and Sex Discrimination” (1983) 91 
Employment Gazette 165. 
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EQUAL VALUE—A NEw GENERIC CONCEPT FOR EQUAL PAY? 


Before discussing the amendment to the Equal Pay Act 1970, it is 
perhaps necessary to fill in the history and events leading up to the 
changes. The United Kingdom Government has persistently refused 
to acknowledge that equal pay for work of equal value should be 
seen as a new generic concept for equal pay claims. The issue 
remains uncertain at the European level but if one ‘examines the 
history of Council Directive 75/117/EEC it is arguable that, initially, 
“equal value” was regarded as a broader and different concept 
from the conventional “equal pay for equal work” contained in the 
Treaty of Rome. 

The original Member States involved in the drafting of the 
Treaty of Rome had guidance from the earlier Convention on 
Equal Remuneration No. 100 drawn up by the International 
Labour Organisation in 1951.6 Article 2(1) of this Convention 
provides that 

“each Member shall, by means appropriate to the methods in 
question for determining rates of remuneration, promote and, 
in so far as is consistent with such methods, ensure the 
application to all workers of the principle of equal remuneration 
for men and women workers for work of equal value.” 


This formula was rejected as the generic concept for the European 
Community. Instead, the Member States opted for the narrow 
formula of “equal pay for equal work” now forming Article 119 of 
the Treaty of Rome. Even with this less wide-ranging definition the 
original Member States initially showed little action on the equal 
pay front and even succeeded in postponing its implementation 
until 1964.7 The precise scope of Article 119 was only explored 
after a series of references to the European Court of Justice by the 
Belgian courts in the 1970s,° supplemented and continued into the 
1980s by English courts and tribunals.’ These references increased 
awareness of equal pay issues and provided some of the impetus 
for the European Community to develop a more comprehensive 
programme of equality legislation. 


é United Nations Treaty Series, Vol. 165, 303. 

7 Bulletin of the E.C. 1962, No. 1, 7. 

8 Case 80/70, Defrenne v. Sabena [1971] E.C.R. 445; Case 43/75, Defrenne v. Sabena 
[1976] E.C.R. 455; Case 149/77, Defrenne v. Sabena {1978] E.C.R. 1365. 

9 Case 129/79, Macarthys v. Smith [1980] E.C.R. 1275; Case 69/80, Worringham and 
Humphreys v. Lloyds Bank [1981] E.C.R. 767; Case 96/80 Jenkins v. Kingsgate (Clothing 
Productions) Ltd. [1981] E.C.R. 911; Case 12/81 Garland v. British Rail Engineering Ltd. 
[1982] E.C.R. 359; Case 19/81 Burton v. British Railways Board [1982] E.C.R. 555. 

10 As well as Council Directive 75/117/EEC two other Directives have been implemented 
concerning Equal Treatment (Council Directive 76/207/EEC O.J. 1976 139/40 and Social 
Security (Council Directive 79/7/EEC O.J. 1979 16/24). Other proposals include a 
Directive on equal treatment in occupational schemes for social security and proposals 
concerning part-time work, temporary work, flexible retirement arising from Council 
Resolution of December 18, 1979, on the adaption of working time (O.J. 1980, C2/1) are 
considered to benefit women workers. An Action Programme has also been drawn up by 
the E.C. Commission (COM (81) 758 final) although this was considerably watered down 
by the Council Resolution of July 12, 1982, on the promotion of equal opportunities for 
women O.J. 1982 C186/3. 
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Council Directive 75/117/EEC was one of the earliest measures 
in this programme. The original E.C. Commission proposal was 
concerned with improving the institutional machinery for equal pay 
claims rather than clarifying or expanding the concept of equal 
pay."’ However, in the Opinion of the Economic and Social 
Committee, there was a reference back to the International Labour 
Organisation Convention No. 100 and its commitment to the 
principle of equal value. The Economic and Social Committee 
pointed out that eight Member States of the European Community 
had ratified the I.L.O. Convention and consequently expressed a 
willingness to be bound by the equal value concept. The 
dissatisfaction with Article 119 of the Treaty of Rome was also 
revealed in the comments of the European Parliament which 
criticised the formula in the light of the continued segregation of 
women into light work categories and the practice of paying men 
above rates of pay agreed through collective bargaining.” These 
views were obviously influential in the re-drafting of the final 
version of the Directive. 

Until the recent infringement action against the United Kingdom 
the European Court of Justice had not ruled directly upon the 
scope of Council Directive 75/117/EEC. In the second Defrenne 
case the European Court stated that the Directive extended the 
narrow criterion of equal pay contained in Article 119 of the 
Treaty of Rome, but further clarification of how it did this was not 
forthcoming. In later cases, the Court has indicated that Article 
1-of the Directive is not to be relied upon as an alternative to 
Article 119 of the Treaty of Rome, the purpose of the Directive 
being confined to re-stating the principle of equal pay as set out in 
Article 119 and thus not altering the content or scope of that 
Article.!© At first sight we are given the impression that, at the 
European level, the equal value concept is a limited, subsidiary 
right, confined within conventional methodology of determining 
equal pay claims. The legislative history of the Directive suggests 
otherwise and later when discussing various methods of processing 
equal value claims it will be argued that aspects of the judgment in 
the infringement action also indicate that a broader view should be 
taken. - 

The next section looks at various methods of assessing equal 
value claims. First, by looking at the scope of the amendments to 
the Equal Pay Act 1970 it will be argued that these still contain the 
structural limitations of the original Act thus precluding any radical 
ee eee 


1 O.J. 1973, C114/46. 

22 O.J. 1974 C88/7. 

3 O.J. 1974 C55/43. 

14 Case 43/75, supra note 8. 

15 Case 96/80 and Case 69/80 supra note 9. 

16 Compare Forman, (1982) Legal Issues of European Integration 17,22 who draws a 
distinction between the concepts of pay and work when looking for an explanation of the 
conflicting dicta of the European Court. 
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improvement in women’s pay. Various broader alternatives are 
then discussed, assessing their implications for pay structure and 
their potentiality under European Community law. 


METHODOLOGY OF ASSESSING EQUAL VALUE CLAIMS 


Three issues seem to play a central role when discussing how to 
deal with pay inequalities as- a result of sex discrimination. First, 
there is the necessity for “sex-neutral” criteria to be used in 
evaluating jobs and the provision of legal mechanisms to identify 
discrimination, offering redress for victims of direct and indirect 
sex discrimination. Secondly, there are the implications of crowding 
women workers into a limited range of occupations; how far does 
stereotyping of work as “women’s work” result in occupational pay 
inequalities? Thirdly, what range of comparisons between jobs and 
industries are available within the legislation and can particular 
wage differences be attributed to sex discrimination? Given the 
uncertainty as to what criteria should be used to evaluate equal 
value claims, and also the doubts in a European context of how far 
equal value expands the “equal pay for equal work” formula, it is 
perhaps useful: to examine various ways a woman may want to 
bring an equal value claim, looking first at how a claim can be 
processed under current English legislation and then suggesting 
ways in which a broader interpretation of equal value might be 
made. The inherent problems in the choice of comparison will be 
discussed and legal solutions proposed in an effort to broaden the 
understanding of equal value as a legal and economic concept. 


Claim One: A woman carrying out like work with a man in the 
same employment but receiving different pay 


This is basically the situation covered by the original Equal Pay 
Act 1970. “Like work” is defined in section 1(4) as being of the 
same or of a broadly similar nature as the work undertaken by a 
male comparator in the same employment. A man is to be treated 
as in the same employment if he is employed by the same employer 
in the same establishment. Comparison can only be made with 
employees at another establishment if there are common terms and 
conditions and the employers are “associated” or, in the words of 
section 1(6), “if one is a company of which the other (directly or 
indirectly) has control or if both are companies of which a third 
person has control.” 

One of the major impediments to reducing male/female 
differentials by the use of this claim is that the consequences of 
segregation of men and women into different occupations makes it 
difficult for a woman to find a comparable man doing similar work 
in a given occupation within the same employment. Whilst most 
occupations today are not entirely male or entirely female, evidence 
suggests that women tend to be crowded into certain occupations, 
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so depressing wages in that occupation.” Furthermore, these 
occupations often contain unskilled and low paid grades. Thus 
vertical segregation allows an employer to raise the defence of 
section 1(3) that the variation in pay is “genuinely due to a 
material difference (other than the difference of sex)” between the 
jobs being compared. A further consequence of crowding is that in 
female-intensive occupations, male earnings tend to be lower (even 
when controlled for factors such as skill) than in male-dominated 
occupations.’ Thus, crowding of women workers reduces the 
overall wage-rate for these occupations and limits the extent to 
which women workers can achieve pay comparability with men in 
other occupations. These factors help explain the structural 
limitations of the original Equal Pay Act 1970. 

The Equal Pay Act 1970 was introduced to meet the obligation 
of “equal pay for equal work” contained in Article 119 of the 
Treaty of Rome. However the United Kingdom Government has 
contended that its provisions adequately implement the “equal 
value” provisions of Council Directive 75/117/EEC. In 1978, the 
E.C. Commission drew up an implementation review of the 
Directive.'? Whilst there were shortcomings in all the methods used 
to implement the Directive, at that time it was considered that 
none were as restrictive as the provisions of the Equal Pay 
Act 1970.77 Consequently, the E.C. Commission commenced 
infringement proceedings in 1979 resulting in the European Court 
judgment against the United Kingdom in July 1982. One of the 
difficulties with this judgment is that little guidance was given as to 
how the English provisions could be expanded to satisfy the “equal 
value” criteria. This is perhaps because the United Kingdom 
Government focused its arguments around the issue of compulsory 
job evaluation schemes. In response the European Court of Justice 
stated that: 


“The member-states must endow an authority with the requisite 
jurisdiction to decide whether work has the same value as 
other work, after obtaining such information as may be 
required.” [para. 13] 


The Government has sought to minimise the effects of this 
judgment in various ways. In its view equal value should not be 





17 Snell, “The Equal Pay and Sex Discrimination Acts: their impact on the work place” 
(1979) 1 Feminist Review 37; Equal Opportunities Commission, Annual Report (1978). 
These suggest that the Equal Pay Act led to even greater occupational segregation by 
employers in an effort to avoid equal pay claims. See also Pike, “Segregation by sex, 
earnings differentials and equal pay: an application of a job-crowding model to U.K. 
data” (1982) 14 Applied Economics 503. 

18 Woodward and McNabb, “Low Pay in British Manufacturing” (1978) 10 Applied 
Economics 49. 

1 Report of the Commission to the Council on the application as at February 12, 
1978, on the principle of equal pay for men and women, COM (78) 711 final, Brussels, 
January 16, 1979. : 

2 Doubts were expressed about the Danish legislation and subsequently an infringement 
action was initiated against Denmark. Case 143/83, O.J. 1983 C247/4. 
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seen as a new generic concept for equal pay claims and it has 
therefore treated the amending Regulations as merely filling a 
small gap in the existing Equal Pay Act 1970. Secondly, it has 
caused a certain amount of confusion and controversy in the way it 
presented the amendment to Parliament choosing to use an Order 
in Council under section 2(2) European Communities Act 1972.7! 
This minimised the amount of parliamentary discussion and avoided 
any attempts to tackle other weaknesses inherent in the Equal Pay 
Act. 


Claim Two: A woman comparing her work with that of a man 
doing work of equal value in the same employment 


This type of claim is covered by the use of a valid job evaluation 
scheme under the Equal Pay Act 1970 or by using the new equal 
value claim introduced by the Equal Pay (Amendment) Regulations 
1983. 


(a) Job evaluation schemes 


The use of job evaluation schemes appears to be a practical way 
of implementing the equal value concept within the existing British 
industrial relations and wage-bargaining framework. Although 
section 1(5) Equal Pay Act 1970 advocates the use of job evaluation 
schemes it does not make them compulsory.” Before the European 
Court of Justice, the United Kingdom Government argued that the 
compulsory use of job evaluation schemes was unacceptable given 
the largely voluntary nature of the wage-bargaining system in the 
United Kingdom and the expenses necessarily incurred in 
introducing the expertise and institutional structures required to 
evaluate different jobs. The European Court accepted these 
arguments and from its judgment it would seem that job evaluation 
schemes within the firm are not compulsory under European law. 

Whilst such a scheme looks attractive in giving an appearance of 
an objective scientific approach to defining the value of jobs, it is 
also recognised that it can conveniently disguise and reinforce sex 
discrimination. As with all aspects of the wage-bargaining process, 
a job evaluation scheme relies upon a set of skills agreed between 
management and unions and reflects the relative bargaining 
strengths not only between these parties but also between the male 
and female workers themselves. Thus disproportionate weight may 
be given to various gender-related attributes such as physical 
strength or manual dexterity. Whilst research and guidelines” may 


21 European Communities (Designation) (No. 3) Order 1983. 

2 For a survey on the nature and extent of job evaluation schemes see Income Data 
Services (Top Pay Unit), Job Evaluation Review (1983). 

3 See inter alia, ACAS Advisory Booklet No. 1, Job Evaluation; E.O.C., (1981) “Job 
Evaluation Schemes Free of Sex Bias”; Commission of the E.C. Ad Hoc Working Group 
(Social Partners) on Equal Pay and Job Classification Systems, Indirect Discrimination by 
the Use of Job Classification Systems, Commission Working Paper V/660/80-EN, Brussels, 
March 10, 1981. 
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help alleviate these problems, the European Court of Justice has 
clearly indicated that a woman has a legal right to challenge the 
findings of such a scheme and have her work assessed by a 
competent authority. Originally, the Department of Employment 
proposed to prevent a woman from bringing an equal value claim 
if her job was already covered by a job evaluation scheme. Under 
English law it is difficult to challenge the findings of such a scheme. 
It must be shown that either the job evaluation study is blatantly 
discriminatory or that there is a fundamental error on the face of 
the study™ or that it is unreasonable to regard the job evaluation 
study as governing the situation of the employees concerned.” 
Pressure from various organisations including the Equal Opportuni- 
ties Commission” forced the Department of Employment to allow 
a woman to pursue an equal value claim provided she can show 
sex discrimination in the valuation system. Whether this includes 
all aspects of indirect discrimination remains to be seen since the 
Regulations state that discrimination is shown where 


“a difference or coincidence between the values set by that 
system on different demands under the same or different 
headings is not justifiable irrespective of the sex of the person 
on whom those demands are made.” (Regulation 3(1); section 
2A(3), Equal Pay Act 1970) 


Whilst this formula will cover discrimination occurring as a result 
of unequal value being attached to different but comparable skills, 
it is not so clear whether a scheme can be challenged where a 
woman alleges that aspects of her skill (for example dexterity) have 
been over-looked in the valuation process.” In the event of a 
discriminatory job evaluation scheme a woman should therefore 
choose to bring an equal value claim. 


(b) The new equal value claim® 


In English law the equal value claim is intended to be a residual 
right. A new section 1(2)(c) has been added to the Equal Pay Act 
1970 allowing a claim to be brought to an Industrial Tribunal only 
if the applicant cannot bring herself within the “like work” criteria 
or if her job is not covered by a valid, non-discriminatory job 
evaluation scheme. Emphasis is laid upon the conciliation of the 





* Greene v. Broxtowe D.C. [1977] I.C.R. 241 (E.A.T.). 

+ England v. Bromley Council [1978] I.C.R. 1 (E.A.T.). 

% E.0.C., “Response To the Draft Order to Amend the Equal Pay Act 1970” 
(February 1983). 

27 See further McCrudden, “Equal Pay for Work of Equal Value: The Equal Pay 
(Amendment) Regulations” (1983) 12 I.L.J. 197; Rubenstein, “Discriminatory Job 
Evaluation Schemes and the Equal Pay (Amendment) Regulations” (1983) N.L.J. 1021; 
Neil and Others v. Ford Motor Company Ltd. [1984] I.R.L.R. 339 and comments by 
Rubenstein, “Highlights: September 1984” [1984] I.R.L.R. 337. 

2 For more detailed comment see Townshend-Smith, (1984) 47 M.L.R. 228. 
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dispute.” As well as the usual pre-hearing assessment to eliminate 
unreasonable cases and the use of ACAS to effect a voluntary 
settlement, the Industrial Tribunal must actively encourage the 
parties to seek an adjournment to settle the claim and must grant 
such an adjournment if requested to do so (rule 12(2A)). At this 
stage the employer may raise a new defence that the variation in 
pay is “genuinely due to a material factor which is not the 
difference of sex” (Reg. 2(2); rule 8(2E)). This is intended to filter 
out the hopeless cases and an appeal will lie from a Tribunal’s 
decision to dismiss the claim. The next stage involves the 
commissioning of a written reasoned report from an independent 
expert drawn from a panel appointed by ACAS on the basis of 
their wide experience of industrial relations matters. The report is 
central to the claim and originally there were few opportunities to 
challenge the findings of the report, the Government’s intention 
being that the Industrial Tribunal should in effect rubber stamp the 
expert’s findings. In response to various criticisms, amendments 
were made to the draft procedural regulations and now the expert 
must send a summary of the report to the parties inviting further 
representations before submitting the final report to the Industrial 
Tribunal. The Industrial Tribunal has the power to reject the 
report and may ask for a written explanation of anything contained 
in it, inviting the parties to make representations on the expert’s 
reply. The parties may also call and cross-examine the expert and, 
provided they give reasonable notice, they may call one expert 
witness of their own. Even though the report may conclude that 
the jobs being compared are of equal value the employer again has 
the opportunity of raising the defence that the variation in pay is 
due to a “material factor” which is unrelated to any sex 
discrimination. It is for the Industrial Tribunal to decide finally if 
the jobs being compared are of equal value and the expert’s report 
is appended to the decision. 

These complex procedures led many to assume that the new 
Regulations would act as a deterrent to equal value claims. 
Ironically, it was the employer who fell foul of the procedural 
labyrinth in one of the earliest cases to run the full course of the 
new procedures. In Hayward v. Cammell Laird** the respondents 
were denied the opportunity of calling their own expert to comment 
upon the independent report (because they failed to give the 
requisite notice) and they were prevented from introducing new 
evidence after the expert’s report had been presented as evidence 
(rule 8(2c)). They also failed to utilise the exception to this rule 
contained in rule 7A(9) which inter alia allows evidence to be 
admitted on any matter relevant to the question whether or not the 


79 On the detrimental effects of conciliation procedures see Gregory, “Equal Pay and 
Sex Discrimination: Why Women are Giving Up the Fight” (1982) 10 Feminist Review 


Sisa Liverpool Industrial Tribunal, October 29, 1984, COIT 1588/125. 
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expert has taken account of all the relevant information supplied. 
An attempt to introduce the new evidence under rule 8(2D) as 
part of the genuine material factor defence also failed because the 
respondents had not raised the defence at the first hearing and an 
attempt to amend the notice of appearance to include the defence 
was rejected by the Industrial Tribunal. 

As well as the procedural complexities the new Regulations can 
be subjected to more fundamental criticisms. First, little indication 
is given as to the methodology to be employed in assessing the 
equal value claim. The Regulations state that the woman’s work is 
to be reviewed “in terms of the demands made on her (for instance 
under such headings as effort, skill and decision)” to assess whether 
it is of equal value to that of a man in the same employment (Reg. 
2(1)). This formulation focuses attention on the content of jobs but 
does not indicate what factors may or may not be taken into 
consideration or what does or does not amount to sex discrimination 
in the evaluation of work. Whilst this may result in some flexibility 
there is no guarantee that uniformity in approach or results will be 
achieved. Although what constitutes sex discrimination is still being 
formulated at the economic and legal level, experience has shown 
that the appellate tribunal and courts have considered it necessary 
to issue guidelines in the Industrial Tribunal as to what relevant 
factors may be taken into account when judging equal pay and sex 
discrimination claims.*° 

The emphasis on the content of particular jobs shifts the focus of 
attention away from outside factors which may have determined 
why the jobs were valued at different rates in the first place. Thus 
there is no check on how factors such as crowding and sex- 
stereotyping of work have affected the value of jobs under scrutiny. 
Paradoxically, the only time such arguments may be relevant will 
be when the employer’s defence is raised to defeat the equal value 
claim. Here wider material factors may be used to justify the pay 
differentials. 

A second drawback of the equal value claim relates to the 
operation of the new defence. Originally the Government proposed 
to change the burden of proof in an equal value claim. An 
employer could merely argue that there was a material difference 
between the woman’s case and the man’s case and the onus would 
be upon the applicant to show that the variation was in fact due to 
the difference in sex. This was strongly criticised and in May 1983, 
Michael Alison, then Under-Secretary of State, announced that the 
burden of proof would not shift to the applicant.” However, in the 
subsequent debate in the House of Commons, it was revealed that 
factors such as skill shortages and market forces would be 
acceptable defences, thus hinting that precedents under the Equal 


»* For example Jenkins v. Kingsgate (Clothing Productions) Ltd. (No. 2) [1981] 
ILR.L.R. 388 (E.A.T.); Clarke v. Eley (I.M.1.) Kynock Ltd. [1983] I.C.R. 165 (E.A.T.). 
3 H.C.Deb., Vol. 42, col. 486 (May 12, 1983). 
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Pay Act 1970” would not automatically apply to an equal value 
claim. This was modified by the Government spokesman, the Earl 
of Gowrie, in the House of Lords, who sought to argue that any 
relevant economic forces taken into account must be non- 
discriminatory: 
“...it has never been suggested that the existing material 
difference defence allowed an employer to argue matters 
grounded in sex whether directly or indirectl anid ac I fail to 
see why the new test is open to that charge.” 


It is submitted that the new defence for equal value claims 
should be subjected to more stringent scrutiny. By letting the 
employer have a second bite at the cherry after the expert has 
investigated the issue calls into question the whole nature of the 
evaluation process, since any relevant material factor should be 
taken into account by the expert when drawing up the report. If 
these material factors are not made available it makes a nonsense 
and a waste of time of the exercise. If the expert does not take the 
relevant factors into account the procedural rules allow for an 
adequate challenge of the report (rule 7A(8)). Secondly, as was 
argued above, sex discrimination is still a relatively novel concept 
in law. Many employment practices justified as being sex-neutral 
may contain elements of sex discrimination which are only just 
being recognised at the legal level.** Given that women do not 
have the same employment histories as men, acceptable differences 
in pay relating to age, experience, seniority must also raise doubts 
as to their sex neutrality.” 

The European Court has admitted that defences to an equal pay 
claim are admissible under Article 119 of the Treaty of Rome but 
the defence must be established as a matter of fact and there must 
be a causal connection between the lower pay paid to women and 
the factors put forward as a defence. These factors must be 
objectively justified and unconnected with any sex discrimination.” 
The E.A.T. in Jenkins v. Kingsgate (Clothing Productions) Ltd. 
(No. 2)” extended the requirements even further; the employer 
must show that the woman’s lower rate of pay was reasonably 
necessary in order to achieve some objective other than one related 
to sex discrimination. Already it would seem that the tribunals are 
being asked to engage upon complex economic inquiries into the 
justifications for pay differences and therefore it could be argued 





32 For example Fletcher v. Clay Cross (Quarry Services) Ltd. [1979] 1.C.R. 147. 

33 H.L.Deb., Vol. 445, col. 925 (December 5, 1983). 

4 See cases cited supra note 30. 

3° Greenhalgh, “Male-female wage differentials in Great Britain: is marriage an equal 
opportunity?” (1980) 90 Economic Journal 751. Several economists are now working on 
this issue using evidence from the National Training Survey; see Elias and Main, 
“Women’s Working Lives, Evidence from the National Training Survey,” Institute for 
Employment Research, University of Warwick (1982). 

3° Case 96/80 supra note 9. 

37 Supra note 30. 
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that this should not rule out their ability also to question whether 
discrimination within the labour market structure has contributed 
to the difference in pay. Despite assertions to the contrary, such 
evidence is now available. 

The wider implication of the relationship between a successful 
equal value claim and similar jobs covered by collective agreements 
is not explored. A successful action under the Equal Pay Act 1970 
does not alter the provisions relating to collective agreements, but 
merely amends the individual contract of employment. Various 
organisations, including the Equal Opportunities Commission, have 
often argued that given its wide experience of industrial relations 
practice the Central Arbitration Committee (CAC) would be an 
ideal institution to deal with the wide implications of equal value 
claims.” This advice has been ignored by the Government despite 
the obligation imposed upon Member States by Article 4 of Council 
Directive 75/117/EEC that: 

“Member States shall take the necessary measures to ensure 
that provisions appearing in collective agreements, wage scales, 
wage agreements or individual contracts of si oa dala which 
are contrary to the principle of equal pay shall be amended.” 


The United Kingdom Government has maintained that section 3 
of the Equal Pay Act 1970 adequately implements this obligation 
and points to the absence of any complaint by the E.C. Commission. 
The implementation review of Council Directive 75/117/EEC was 
completed on December 12, 1978, before the judgment of the 
Divisional Court in R. v. Central Arbitration Committee, ex parte 
Hy Mac Ltd.® which restricted the role of the C.A.C. to reviewing 
only overtly discriminatory clauses in collective agreements. Since 
the majority of these have been eliminated to comply with the 
Equal Pay Act 1970, the C.A.C. is unlikely to fulfil the obligations 
of Article 4 of Council Directive 75/117/EEC unless it is allowed to 
review indirectly discriminatory provisions as well. 

Another criticism relates to claims for back pay if the equal 
value claim is successful. Section 2(5) of the Equal Pay Act 1970 
only allows claims for back pay for up to two years before the 
proceedings for the equal pay claim were instituted. This has been 
restricted even further by the ruling in De Brito v. Standard 
Chartered Bank,“ that the right to claim equal pay did not extend 
back before the commencement of the Equal Pay Act 1970 on 
December 29, 1975. In the House of Commons debate, the Under- 
Secretary for Employment, Mr. Alan Clark, confirmed that similar 
conditions would also apply to equal value claims. That a claim for 
back pay will not extend back before January 1, 1984, makes a full 


38 Cf. Townshend-Smith supra note 28. 
» E.0.C., Consultative Document, Equal Pay For Work of Equal Value (September 
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claim for back pay unavailable until the beginning of 1986—almost 
a decade since the obligation to introduce equal value claims 
became binding on the United Kingdom.” 

Perhaps the major drawback of the equal value claim is that the 
woman must choose her comparator from the same employment. 
Thus the major consequences of occupational segregation are still 
not overcome. One solution would be to allow a woman to 
compare herself with a man in a similar occupation in a different 
firm. This approach was rejected for implementing the direct 
effects of Article 119 of the Treaty of Rome” and although not 
clarified it has been suggested that Article 1 of Council Directive 
75/117/EEC is similarly limited.“ However, in its submissions to 
the European Court of Justice, the E.C. Commission registered its 
approval of two legal systems in Europe which permit wider 
comparisons. One of these, the Dutch Wet Gelijke Beloning of 
1975, Staatsblad 1975, No. 129, allows comparisons to be made 
with the wages paid to an employee of the opposite sex doing 
equal or similar work in another undertaking of the same type and 
in the same business sector. Even with this system few claims were 
initially brought and this has been attributed to the consequences 
of occupational segregation of the labour market across industries.* 
This indicates that if any major gains are to be made, wider 
comparisons need to be drawn not only between similar industries 
but also across dissimilar industries. Claims Three, Four and Five, 
therefore discuss alternative ways as to how this could be carried 
. out. 


Claim Three: A woman comparing her pay with the pay which 
might have been received if a “hypothetical male” were carrying out 
the same or similar work 


This claim has been proposed to cover the situation where no 
actual male holds or has held the job or a similar job carried out 
by a woman.” It would be necessary here for the woman to allege 
and offer evidence that her pay would have been higher had a man 
been carrying out the job. The object of the claim is to get a 
measure of what a male would have earned in that job. 

An application of this idea can be seen in an American decision, 
City of Washington v. Gunther.” Here a claim was allowed on the 
grounds of disparate treatment when female matrons (guards) in 
the female section of a county jail were not prima facie entitled to 


42 Article 8, Council Directive 75/117/EEC. 

4 Case 129/79 supra note 9. 

“ Crisham, “The Equal Pay Principle: Some Recent Decisions of the European Court 
of Justice” (1981) 18 C.M.L.R. 601. 

4S Asscher-Vonk, “The Legal Status of Female Labour in the Netherlands” (1978) 9 
Bulletin of Comparative Labour Relations 271. 

* E.0.C., Proposed Amendments to the Sex Discrimination Act 1975 and the Equal 
Pay Act 1970 (January 1981); E.O.C. for Northern Ireland, The Equal Pay Act (Northern 
Ireland) 1970—Proposals for Amendment (June 1982). 

4” 452 U.S. 161 (1981). 
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equal pay with male colleagues who supervised a greater number 
of male prisoners. It was possible for a comparison to be made 
between the women’s earnings and those of a hypothetical male 
employee to establish sex discrimination in the pay structure. 

Since the comparisons used in this type of claim are hypothetical 
it is difficult to assess in any rigorous manner. The court in 
Gunther was aided by the fact that the employer in question had 
initially evaluated the rate for the women’s work at 95 per cent. of 
the rate for the male employees but in fact had only paid the 
women at a rate of 70 per cent. of the male wage. One possible 
solution to the problem is the approach used by economists in 
which male earnings differences are. attributable to such factors as 
age, skill, education and experience by regression analysis. Such 
analysis might be used to quantify what the hypothetical male with 
identical characteristics to the claimant would have earned in a 
similar job. Although such results are now extensively published, a 
fair amount of economic and statistical expertise would be required 
to present and also to adjudicate upon this type of claim, 
furthermore this type of claim is unable to deal with differences in 
labour market experience between males and females or to earnings 
inequalities attributable to imperfections in the structure of the 
labour market such as occupational crowding.” 

Nevertheless, on the positive side, this type of claim offers 
potential since it also provides a way forward for a woman to 
establish that, although her job is not exactly comparable with a 
man’s job, her pay is disproportionately under-valued as a result of 
sex discrimination. The present requirement of comparing like with 
like does not tackle the objective of Article 1 of Council Directive 
75/117/EEC which is “the elimination of all discrimination on 
grounds of sex with regard to all aspects and conditions of 
employment.” The use of the “hypothetical male” formula would 
provide a legal mechanism for narrowing the earnings differential 
resulting from segregation in employment. It also tackles the 
converse situation. Equal pay legislation tends to assume, often 
quite correctly, that the source of complaint is that a woman is 
receiving less pay than the man who is carrying out similar work. 
The absence of a male comparison or a valid job evaluation 
scheme leaves a woman without legal redress if her work is of a 
greater value than the only available male comparators who are 
carrying out work of a lesser value.® The use of the “hypothetica! 
male” claim would potentially allow a claim to be established 


48 Stewart, “The Determinants of Earnings: A Job Specific Model” (1976) London 
School of Economics, Mimeo; Greenhalgh, supra note 35; Nickell, “Trade Unions and 
the Position of Women in the Industrial Wage Structure” (1980) 15 British Journal of 
Industrial Relations 192. 

® Disney, “The Structure of Pay” in Creedy and Thomas (eds.), The Labour Market 
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where a woman argues that her work has been under-valued 
because she is a woman even though she is being paid more than 
male workers. 

The concept of using a hypothetical male comparison was 
rejected by the European Court of Justice in Macarthys v. Smith. 
In its view, to allow such a procedure would require comparative 
studies of entire branches of industry, necessitating implementing 
measures at European Community or national level. Comparisons 
were thus to be limited: 

“to parallels which may be drawn on the basis of concrete 
appraisals of the work actually performed by employees of 
T erent sex within the same establishment or service” (para. 


It has been suggested that this might not exclude the use of a 
hypothetical male comparison where, for example, comparisons are 
being drawn for determining if work of actual comparators is of an 
equal value.*! This of course will not help women in female- 
intensive sectors of employment. Another solution is proposed by 
Plender who suggests that, provided the court or tribunal is not 
asked to engage in a “comparative study of entire branches of 
industry,” a woman should be able to -ask for a hypothetical 
comparison in situations where, for example, an employer maintains 
different salary scales for male and female employees although at 
the relevant time no males are engaged upon equal work with the 
woman. To disallow such an approach would result in anomalies: 
“Staff in small departments of a large enterprise might have no 
judicial relief against their employer’s practice in discriminating 
unlike those in larger departments, who were thus able to 
identify better paid colleagues engaged in identical work.”” 


These solutions are however significantly narrower than the 
potential claims described above. It should be remembered that the 
ruling in Macarthys v. Smith was limited to the direct effects of 
Article 119 of the Treaty of Rome. It is submitted that, until 
judicial confirmation to the contrary, the question whether Article 
1 of Directive 75/117/EEC is similarly limited remains unclarified. 
The wording used by the European Court in the infringement 
action is ambiguous: 

“a worker must be entitled to claim before an appropriate 

authority that his work has the same value as other work”. 

(para. 13 


To implement Council Directive 75/117/EEC, a wider reasoning 
must perhaps be employed especially since emphasis is laid upon 
the assessment of work according to sex-neutral criteria. If a 
woman is able to show that her work has been evaluated at a 





5t Forman, supra note 16. 
52 Plender, “Equal Pay for Men and Women: Two Recent Decisions of the European 
Court” 30 Am.Jo.Comp.Law 627 (1982) at p.647. 
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certain rate because of factors connected with her sex then arguably 
her claim should fall within the ambit of Council Directive 75/117/ 
EEC, 


Claim Four: A woman comparing her work with similar work 
carried out in a different industry 


This approach was rejected for the direct effects of Article 119 of 
the Treaty of Rome in Macarthys v. Smith. It has also been 
rejected for Article 1 of Council Directive 75/117/EEC by Steiner, 
who argues”: 
“The aim of these provisions is to prevent employees being 
treated differently whether intentionally or unintentionally on 
the basis of their sex. The fact that workers in some jobs or 
industries may earn more than other workers may have nothing 
to do with sex—it is a reflection of industrial muscle. 
ae toca of pay may be unfair—but can they be described 
as discrimination?” 


The issues raised in this statement have been discussed and 
refuted in Claims One and Two above where methods of estimating 
the component of male/female earnings attributable to sex 
discrimination have been suggested. McCrudden™ points to ways in 
which the discriminatory effects of collective bargaining within the 
firm might be challenged but this again will not help women in 
segregated employment where such comparisons are not available. 
The solution therefore is to allow for wider comparisons to be 
brought in. We have seen that earnings in male-dominated 
occupations tend to be higher and therefore a logical step would be 
to allow a woman to use an industry of largely male employment 
where occupational crowding is unlikely to have depressed female 
wages. In showing that her lower earnings are attributable to 
factors connected with sex there is no reason why it should not be 
possible for a woman to choose another woman from the male- 
dominated industry as her comparator—a concept not permitted in 
traditional equal pay and sex discrimination legislation. 

Such a procedure would overcome the inherent problems of the 
choice of the right comparator but it could be argued that it might 
confuse issues of national labour market structure and the intentions 
of individual employers. The concept of across-industry pay 
comparability is not unknown in wage bargaining and limitations 
could be imposed upon the range of comparisons and in relation to 
factors such as geographical area. It was argued earlier that even 
under the present defence to an equal pay claim the Industrial 
Tribunals are being asked to engage in a fairly rigorous analysis of 
the objective justifications for pay differences. This should not 
therefore rule out the possibility of a more rigorous investigation 





* Steiner, “Sex Discrimination under U.K. and EEC Law: Two Plus Four Equals 
One” (1983) 32 I.C.L.Q. 399, 411. 
* Supra note 27. 
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into the economic evidence and data available to present such a 
claim. 

Another difficulty with this type of claim is the consequences it 
might have for collective bargaining and industrial relations practice. 
It was however pointed out that these consequences have not been 
carefully thought out under the existing law and such implications 
cannot be used to dismiss out of hand the type of claim suggested 
here. The preferable solution to this problem is the use of a body 
such as the Central Arbitration Committee to carry out such a 
review rather than leave such exercises for ad hoc investigations by 
the courts and tribunals. 

The present temporal and spatial scope of the English and 
European legislation probably rules out the possibility of such a 
wide comparison in the absence of an actual male comparator 
within the firm. However, it was argued earlier that aspects of the 
European Court’s judgment remain ambiguous. This may have 
been deliberately so, particularly in view of the fact that the E.C. 
Commission endorsed systems of review in Eire and the Netherlands 
which admit the possibility of wider comparisons across firms but 
within similar industries. Later in response to questions asked by 
the Court the E.C. Commission” observed that “in order to be 
able to determine whether two (different) jobs have an equal 
value, they must be compared one with the other or evaluated 
against a common standard.” The spatial scope of such comparisons 
is left open. Article 6 of Directive 75/117/EEC allows the member 
states a choice in the methods used to implement the principle of 
equal pay in accordance with their national circumstances and legal 
systems. It could therefore be argued that the wider comparisons 
suggested above are available under European law. If economic 
evidence suggests that aspects of the national labour market 
structure show evidence of discrimination in pay structures between 
the male and female jobs being compared such evidence should be 
admissible in an equal pay claim. 


Claim Five: A woman shows evidence of job segregation as causing 
a difference in male/female wages 


The most general approach to the problem of overcoming the 
effects of occupational segregation has been suggested by Blumrosen 
in the United States% and has gained some support from the U.S. 
Equal Employment Opportunity Commission.” Blumrosen has 
argued that a closer link should be drawn between occupational 
discrimination and wage discrimination. Drawing on research 


55 [1983] 3 C.M.L.R. 284, 288. 

56 “Wage Discrimination, Job Segregation and Title VII of the Civil Rights Act 1964” 
12 University of Michigan Journal of Law Reform, 399 (1979). 

5” Spelfogel, “Equal Pay for Work of Comparable Value: A New Concept” (1981) 
Labor Law Journal 30. 
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carried out in the United States showing causal links between sex- 
stereotyping of jobs and low pay, she has argued that the same 
discriminatory factors which lead to job segregation also influence 
wage differentials between segregated jobs. It would be for women 
to show by legal process that they have occupied traditionally 
segregated jobs and that as a result they have been paid at the 
lower end of the pay structure. The onus would then shift to the 
employer to give an alternative account of the wage determination 
process and account for the low pay by showing other non- 
discriminatory factors to explain the wage differential. This would 
appear to overcome the problems inherent in the traditional 
approaches of having to choose simply the right male comparator 
in order to succeed in an equal pay claim. However, it might be 
argued that the range of potential evidence in an equal pay claim 
of this kind would be so broad as to render the task of assessment 
or evaluation extremely difficult. 

The major obstacle to implementing such a radical legal claim is 
again the temporal and spatial scope of British and European 
legislation. However, Article 1 of Council Directive 75/117/EEC 
stresses the point that an employee had a legal right to have her 
work evaluated by sex-neutral criteria. As with other potential 
legal solutions suggested in this article, it could be legitimately 
argued that to implement this obligation correctly involves an 
investigation into how traditionally segregated work has been 
evaluated in the past and allow a right to review of any job 
classification system for scrutiny of sex discrimination. 


CONCLUSION 


This article has examined the Equal Pay (Amendment) Regulations 
1983 and in common with other recent commentaries has 
suggested that the impact of these Regulations on male/female 
earnings differentials is likely to be very limited. Other commentaries 
have tended to link this scepticism concerning the impact of the 
Regulations to more general doubts about the value of legislating 
in this area given the apparently insurmountable problems of 
analysing the determinants of pay. In putting forward various 
alternative methods of assessing equal value claims, however, this 
article has intended to give some precision to the nature of the 
evidence which would be needed to assess each potential type of 
claim and as to how the growing economic literature on male/ 
female differences in pay and labour market structure might be 
used in this respect. 

The other, more immediate concern is the continued scope for 
challenging a number of assumptions lying behind the Equal Pay 
Act, even as amended, which is offered by European Community 
law. In the absence of more detailed guidelines on the assessment 


58 Townshend-Smith, McCrudden, op. cit. 
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of equal value claims the legal solution would be to seek further 
clarification from the European Court of Justice. Individuals and 
other interested parties may complain directly to the E.C. 
Commission on the grounds that the United Kingdom legislation 
fails to implement European Community law. But, as the history 
of the first infringement action reveals, the procedure is lengthy 
and does not guarantee compliance with either E.C. Commission 
recommendations or the European Court of Justice ruling. 

The alternative, more immediate and concrete solution would be 
for a case to be brought relying directly upon Article 1 of Council 
Directive 75/117/EEC. A reference to the European Court of 
Justice under Article 177 of the Treaty of Rome would at least 
provide an opportunity for the European Court to clarify the scope 
of the Directive and give some indication of the criteria on which 
equal value claims are to be assessed. 

Whilst it is established that Directives may in certain circumstances 
be relied upon against a Member State in the context of national 
judicial proceedings,” it is still a matter of much speculation as to 
whether a Directive may create individual rights which can be 
asserted against other private parties. Despite its importance in 
the area of equal pay and sex discrimination the European Court 
of Justice has consistently refused to rule upon the direct effects of 
Article 1 of Council Directive 75/117/EEC. It has however hinted 
that parts of the equal treatment Directive®' may produce direct 
effects and thus cast doubts upon the argument that as a general 
principle Directives cannot produce horizontal direct effects. 

Article 1 of Council Directive 75/117/EEC contains a fairly 
precise obligation that where a job classification system is used it 
must be based on sex-neutral criteria and now the European Court 
of Justice has stressed that all employees have a right to demand a 
determination by a competent authority as to the relative value of 
their jobs. Given the voluntarist nature of the wage bargaining 
process in the United Kingdom, it can be argued that this obligation 
should place a duty upon employers as well as the Government to 
recognise these rights in the wage determination process. 

Doubts have been expressed as to the propriety of holding 
Article 1 of the Directive directly effective and it may seem 
unfair on employers to be subjected to equal value claims in this 
way. It should however be remembered that the Directive has 
been fully binding upon the Member States since February 1976. 


5 Case 41/74, Van Duyn v. Home Office [1974] E.C.R. 1337. 

© Cf. inter alia Pescatore, “The Doctrine of Direct Effect: An Infant Disease of 
Community Law” (1983) E.L.Rev. 155; Dashwood, “The Doctrine of Direct Effects in 
European Law” (1978) Journal of Common Market Studies 229; Wyatt, “The Direct 
Effect of Community Social Law—Not Forgetting Directives” (1983) 8 E.L.Rev. 241. 

él Case 19/81 supra note 9. Cf. Case 14/83, Von Colson and Kamman v. Nordrhein- 
Westphalia, The Times European Law Report, April 25, 1984. 

® Hepple, “Harmonization of Labour Law in the European Community” in Adams 
(ed.), Essays for Clive Schmitthoff (1983). 
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Whilst European Community law recognises that certain areas of 
the economy are so sensitive that a discretion must be left to the 
Member States as to how to implement Community ideals it should 
equally be remembered that a fundamental tenet of Community 
law is that its binding nature explicitly recognises the role of 
individual rights and obligations as an essential part of the legal 
system.® 


ERIKA SzyYSZCZAK* 





® Case 26/62, Van Gend en Loos v. Nederlandse Administratie der Belastingen [1963] 
E.C.R. 1; Case 43/75 supra note 8. 

* Lecturer in Law, University of Kent at Canterbury. The author would like to thank 
R. Disney for assistance with some of the economics references. 


THE CONTROVERSY ON THE SECTION 20 
CONTRACT REVISITED 


SECTION 20(1) of the Companies Act 1948 reads 
“Subject to the provisions of this Act, the memorandum and 
articles shall, when registered, bind the company and the 
members thereof to the same extent as if they respectively had 
been signed and sealed by each member, and contained 
covenants on the part of each member to observe all the 
provisions of the memorandum and of the articles.” 


It is clear that section 20 declares that the memorandum and 
articles form a binding contract between the company and each 
member.’ The fundamental importance of section 20 lies in the 
facts that the memorandum and articles are the basis of the 
relationship between the member and the company, the company 
and its officers and the officers and the members; and that section 
20 is the only source from which the memorandum and articles 
derive the force whereby they bind the company and its members. 

The practical importance, as distinct from the mere academic 
interest, of the controversy on the interpretation of,section 20 is 
known to every solicitor who has received instructions so to draw 
the memorandum or articles of a company as to ensure that a 
particular person will enjoy certain rights and hold certain powers 
in the company, e.g. as its governing director, solicitor, promoter, 
accountant or other official. 

Thus the practical impact of section 20 lies in the answer to the 
following question: 


Can a provision in the memorandum or articles of a company 
entitling a particular person, for example, to remain as the 
company’s governing director, for life or until a specific age or 
till resignation unless the memorandum or articles are earlier 
amended, be relied on directly as a contract so as to enable 
the enforcement of that particular person’s right to be the 
company’s governing director ... even though the article 
concerns him in his capacity as an outsider and not in his 
capacity as a member? 


Put another way: 


Does section 20 give the memorandum and articles contractual 
effect only in so far as they confer rights or obligations on the 
member in his capacity of member or does section 20 also give 
the memorandum and articles contractual effect in so far as 


1 Hickman v. Kent or Romney Marsh Sheep-Breeders’ Association [1915] 1 Ch. 881. 
Note also that under section 20 the contract is also enforceable between the members 
inter se: Rayfield v. Hands [1969] Ch. 1. 
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they confer rights or obligations on the member in his capacity 
as an outsider?” 


Whatever may be the answer, the following points should be 
noted: 

(1) some or all of the terms of the articles may be expressly or 
impliedly incorporated into a contract made independently 
of the articles; 

(2) the rules relating to damages for breach of contract would 
apply to such a contract in the event that the company did 
not abide by its terms; 

(3) there is no dispute that the contract embodied in the 
memorandum and articles by virtue of the subsection can be 
enforced only by and against the company and its members.* 

Until 1980 three main views had been advanced on the interpretation 
of section 20. 
First, Professor Gower’s proposition was that: 


“the memorandum and articles have no direct contractual 
effect in so far as they purport to confer rights or obligations 
on a member otherwise than in his capacity of a member.”* 


Secondly, and in contrast, Professor Wedderburn’s assertion was 
that: 


“a member can compel the company not to depart from the 
contract with him under the articles even iP that means 
indirectly the enforcement of ‘outsider’ rights vested in either 
third parties or himself, so long as but only so long as he sues 
qua member and not qua outsider.” 


Thirdly, I had sought, and believed that I had found, a middle 
way—a formula which was not so narrow as Professor Gower’s 
proposition nor so wide as Professor Wedderburn’s and which 
could be stated thus: 


”A member of a company has under section 20(1) of the Act a 
contractual right to have any of the affairs of the company 
conducted by the particular organ of the company specified in 
the Act or the company’s memorandum or articles, even 
though the enforcement of that right (and the correlative 
obligation) may incidentally enforce also a right or a power 
bestowed by the memorandum or articles on a person in a 
capacity otherwise than as a member of the company, be that 
person in fact a member or not; but a member has no right 
under the subsection to have enforced a right or power 
bestowed by the memorandum or articles on a person otherwise 
than in his capacity as a member, whether or not that person 
is in fact a member, unless the enforcement of that latter right 


? Compare L. C. B. Gower’s Principles of Modern Company Law (4th ed., 1979), 
p.317. 

3 Because of the principle of privity of contract. 

4 Op. cit. 2nd ed., 1957, p.252. 

5 [1957] C.L.J. 194, 212. 
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or power is incidental to the enforcement of the members’ 
contractual right under the said subsection to have any of the 
company’s affairs conducted by the particular organ of the 
company specified in the Act or in the memorandum or 
articles.” 


My views on section 20, which I have always considered no more 
than a gloss (however necessary) on Lord Wedderburn’s seminal 
article’ and which were published in 1972,’ have been criticised in 
print to my knowledge three times: first, in Gower’s Modern 
Company Law,® secondly by Prentice,’ and thirdly by Gregory.’ 
This is my reply. 

In Gower,!! to the learned editors whereof I am most grateful 
for their generous and accurate exposition of my thesis, it is 
conceded that I have devised a formula to “enable all the cases to 
be reconciled” and to “produce a sound result on policy grounds.” 
However, according to Gower,” this “is not an interpretation of 
section 20 which could be arrived at by any accepted canons of 
statutory construction as Wedderburn’s formulation could.” Because 
of this statement, I fear lest my underlying premise has not been 
appreciated; for, in my respectful submission, the question is 
not so much one of statutory construction as of contractual 
interpretation. 

Section 20 makes it clear, and I have never intended to deny, 
that the company and its members are contractually bound to 
observe all the provisions of the memorandum and of the articles. 
But it does not follow, on the ordinary principles of the law of 
contracts, that a member can therefore enforce each and every 
term of the memorandum and articles. Hence is derived my 
respectful dissent from Lord Wedderburn’s formulation." 

The first of the relevant principles of the law of contracts is that 
a member will not be entitled to substantial damages (which are 
the’ only sort worth suing for), unless he can prove that he has 
suffered, as a result of a failure to observe the articles, a substantial 
loss. But this, as regards outsider rights, he will rarely (and perhaps 
never) be able to do. For, since it is only as a member of the 
company that he is a party to the contract created by section 20, he 
can sue in respect of a breach of that contract only in his capacity 
as such a member; and, as such a member, the plaintiff has, in 
each of the cases which I can recall, sustained no loss from the 
failure to accord the outsider the rights to which under the articles 
he may ex facie have been entitled; nor is it easy to envisage 


6 Loc. cit. 

7 (1972) 35 M.L.R. 362. 

8 Op. cit. 4th ed., p.319 et seq. whereof Lord Wedderburn is a co-author. 
° (1980) 1 Co.Law. 179 passim. 

10 (1981) 44 M.L.R. 526, 532-533. 

11 Op. cit. 4th ed., p.319. 

12 Op. cit. 4th ed., p.320 (including n.69). 

8 [1957] C.L.J. at 212. 
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circumstances in which, because of such a failure, a loss would be 
suffered by a member qua member. Furthermore, if the principle 
in Houldsworth v. City of Glasgow Bank" is as wide as it seems, 
damages could never be awarded where the relevant company is 
limited by shares; for, if so (and presumably on the ground of 
conserving the company’s capital), no one may recover damages 
from such a company in respect of his membership of it unless, at 
the same time, he seeks to rescind the contract whereby he 
acquired his shares in it. 

Thus, to compel the observance of the terms of the articles, the 
member is forced to have recourse to equity; and this brings me to 
the second principle of the law of contracts on which I rely, for 
which authority is to be found in Middleton v. Greenwood and 
which is thus expressed in Spry’s Principles of Equitable Remedies": 

“the fact that obligations ‘are mere incidents of the agreement, 
not affecting its substance’, may induce a court of equity to 
provide for them otherwise than by requiring them to be 
specifically performed [sc., by awarding equitable or statutory 
damages] whenever it is appropriate to do so according to the 
balance of justice and injustice.” 


In other words, decrees of specific performance (including 
injunctions amounting thereto) may be reserved (as indeed is the 
equitable remedy of rescission) for stipulations in a contract which 
are not merely (to adopt Chalmers’ words in the Sale of Goods 
Act 1893) collateral to its main purpose but which are, rather, its 
conditions. Whether or not a stipulation in the articles or 
memorandum of a company is a condition must depend in each 
case on the construction of the contract wherein it is included; and, 
needless to say, such conditions may cover areas outside the field 
of outsider rights, so that, e.g. in Pender v. Lushington'’ and Wood 
v. Odessa Waterworks Co.'*, the plaintiffs obtained injunctions 
respectively to compel the counting of votes attached by the 
articles to certain shares and to compel the payment of a dividend 
in cash as required by the articles instead of in bonds as resolved 
by the general meeting and, in Rayfield v. Hands," the plaintiff 
obtained an order in effect for specific performance of an article 
requiring the remaining members to buy the shares of a retiring 
member. But, just as Chalmers, from his analysis of the cases on 
the sale of goods, was able to induce that certain stipulations in 
contracts governing such sales must (in the absence of expressions 
or implications to the contrary) be construed as conditions, while 
others may not, so I tried, by a like analysis and by like induction, 





es St 5 App.Cas. 317 H.L.(Sc.). 

1864) 2 De G. J. & S. 142. 

ya Ses ed., London 1980), p.100. Cf. note 45 infra. 
me. 6 Ch.D. 70. 

18 (1889) 42 Ch.D. 636. 

19 [1960] Ch. 1. 
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to make a similar distinction as to the stipulations in articles which 
confer rights on outsiders but, all the time, bearing in mind” that, 
in the case of a company’s articles, because of the unavailability of 
damages as a remedy, only conditions (as distinct from mere 
warranties) can be enforced at all. 

Once one gives due weight to the distinction which equity makes 
between mere incidents of the agreement, on the one hand, and its 
substance, on the other, and when one recalls that the articles and 
memorandum are a contract entered into by a company’s members 
qua members for the purpose of the company’s governance, one 
cannot be surprised that the enforceability of outsider rights is, in 
my submission and in the words of Prentice,”! confined to “matters 
going to the constitution of the company,” such as were in issue in 
Quin & Axtens Ltd. v. Salmon,” where a member, suing as such, 
obtained an injunction to restrain a company from completing 
transactions, decided upon in breach of an article which specifically 
required the consent of two managing directors, of whom he 
happened to be one, and thereby indirectly enforced a veto given 
to him by the articles in a capacity otherwise than as a member. 
Indeed I cannot, with great respect to him, see where Prentice’s 
ultimate conclusions differ from mine (for, surely, his phrase is 
simply my formula less precisely expressed), unless it be in his 
stressing of what I had tacitly assumed, to wit, that all the acts of a 
company, as much as regards their ends as their means, must lie 
within the limits imposed by the memorandum and articles. 
However, he reaches his conclusions by a route, which he states as 
follows”: . 

“It may be that the member is under a heavier obligation to 
the company than the company is to its members. It is 
suggested ... that the obligation of the company to the 
members under s.20(1) is limited to a contractual duty to 
function within the terms of its constitution. However, under 
s.20(1) a member is bound by all the terms of the memorandum 
and articles as if he had executed them under seal.” 


Such a distinction in favour of the company is not made by section 
20(1) of the Companies Act 1948, nor does it arise from the 
general principles of the law of contracts”; and, in so far as it 
maintains that members are bound by all the terms of the 
memorandum and articles, the distinction fails to take account of 
cases such as London Sack and Bag Co. Ltd. v. Dixon & Lugton 
Ltd.” and Re Wheal Buller Consols,*® which show that a member 


2 q. v. 35 M.L.R. at 363 n.7. 

21 1 Co. Law at 184(2). 

2 [1909] A.C. 442, H.L.(E.) 

3 1 Co.Law at 181(1), n.13. 

2% As was implicitly recognised by Slade J. in Re Compagnia de Electricidad de la 
Provincia de Buenos Aires [1978] 3 All E.R. 668, 697. 

z Haas 2 All E.R. 763, C.A. 

% (1888) 38 Ch.D. 42. 
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is not bound by obligations imposed by the memorandum or 
articles on him otherwise than gua member. Thus, because of its 
unnecessary postulation of a factor not known to exist, Prentice’s 
approach cannot withstand the application of Occam’s razor. 

Yet Prentice does avowedly”’ seek a “solution in accordance with 
authority”, while Gregory is an unmitigated apologist for Lord 
Wedderburn’s proposition,” even though, according to Gower,” 
“this involves disregarding innumerable weighty dicta and overruling 
a number of leading cases”. Oddly, Gregory denies® overruling 
any decisions. It is from this stance that he takes issue?" with my 
analysis? of Re Dale & Plant Ltd.” He claims that Kay J.’s 
decision therein is irrelevant to Lord Wedderburn’s thesis because 
“the company’s articles did not appoint the plaintiff as secretary. 
Article 100 of the company’s articles required the board to appoint 
him on the terms of a preincorporation contract.” But Gregory’s 
citation of the case is from the Law Times Reports and, according 
to them,*™ “by article 100 it was provided that Bloomer should be 
the secretary of the company for 5 years.” Surely the words, 
“should be”, are merely the expression in indirect speech of an 
original “shall be”; and surely the statement that someone “shall 
be” secretary is the equivalent of appointing him to that office. 
Therefore (since the question of remedies was not really reached 
by the judge) I stick to my exegesis” of the case that, because the 
company was being wound up and thus did not need a secretary, 
the claimant was trying to enforce an outsider right which was not 
incidental to the carrying out of the company’s functions by the 
appropriate organ and accordingly failed. 

Gregory next claims% that Kay J.’s adherence to Lord 
Wedderburn’s views is demonstrated by a second Re Dale & Plant 
Ltd.” But in this case there was no question whether or not there 
was a binding contract .between the claimant director and the 
company. The only question was whether or not, in the winding up 
of the company, his claim under that contract for arrears of salary 
and damages for its breach was as a member. It was held that the 





277 1 Co.Law at 181(1). 

28 44 M.L.R. at 531. At 537 ad fin. Gregory makes much of Imperial Hydropathic v. 
Hampson (1882) 23 Ch.D. 1. But, because it is in the line of cases headed by Pulbrook 
v. Richmond Consolidated Mining Co. (1878) 9 Ch.D. 610, it supports my views as much 
as those of Lord Wedderburn. This is true also of the cases which Gregory cites in his 
footnotes 57 and 71; for the obligations there enforced by the companies were those 
imposed on their members not qua outsiders but qua members which, as Gower (op. cit. 
p.317 n.53) points out, though not apparently appreciated by Gregory, is a concept wider 
than that of shareholders. Cf. text supra at note 19. 

29 Op. cit. 4th ed., p.319. 

3 (1981) 44 M.L.R. at 536. 

3 Ibid. at 532. 

32 35 M.L.R. at 367. 

33 (1889) 61 L.T. 206. 

% Ibid. at 207(1). 

3 35 M.L.R. at 367. 

% 44 M.L.R. at 533. 
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claim was not made in that capacity, so that he was entitled to 
rank as an ordinary creditor. It is plain from the report™® that 
counsel of the claimant based his argument on a “special contract”, 
not on the articles, and that this was not opposed by counsel for 
the liquidator. In other words, even though the articles required 
the director to be a member, his contract came within the principle 
expounded in Re New British Iron Co.” and thus fell outside 
section 20.4 
In the.first Re Dale and Plant Ltd.,*1 Kay J. decided against the 

claimant on the basis of. Eley v. Positive Government Security Life 
Assurance Co.” Gregory alleges“ that the decision therein against 
the plaintiff flowed from his suing qua the company’s solicitor (to 
which position he was appointed by the articles) rather than qua 
shareholder. But, if this is so, why is it specifically stated by 
Amphlett B.“ that Eley was a member of the company? 
Furthermore, Amphlett B. made it clear that even as a member 
Eley could not have enforced the contract. The judge’s words 
were”: 

“The act of the directors in employing another solicitor was, 

no doubt, as between themselves and the company, a violation 

of the 118th clause; but that might have been condoned by the 

company, and if the plaintiff as a member of the company, 

had called that act into question at a general meeting, I do not 

think it difficult to guess what the result would have been.” 


Accordingly, I continue to maintain that Eley lost his case 
because, on the proper construction of the articles as a whole, the 
organ wherein still resided the company’s power to appoint its 
solicitor was the board of directors and, because Eley’s suit was to 
prevent the appropriate organ from exercising that power, it was 
bound to fail. ; 

Gregory’s explanation of Eley’s case echoes that of Lord 
Wedderburn,” which is repeated in Gower," in respect of Beattie 
v. Beattie Ltd.” But I respectfully suggest that this involves Lord 
Wedderburn in ignoring the following passage in Greene M.R.’s 
judgment™: 

“Mr. Cleveland-Stevens says: Here is a member—namely, Mr. 
Ernest Beattie. Here is an article which provides that a dispute 





38 Ibid. at 257. 

3 [1898] 1 Ch. 324. 

40 35 M.L.R. at 364 (the text at n.10). 

4 61 L.T. 206, 207(2). 

42 (1875) 1 Ex.D. 20. 

*® 44 M.L.R. at 535. 

“ 1 Ex.D. at 25. 

45 Ibid. at 28. Here the judge acknowledges the binding nature of the covenant. But if 
the general meeting will not enforce it, the court will not intervene; Cf. note 16 supra. 

46 As in 35 M.L.R. 366. 

47 [1957] C.L.J. at 210. 

8 Op. cit. 4th ed., p.319 n.68. 

49 [1938] Ch. 708 

3° Ïbid. at 720. 
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between the company and a member shall be referred to 
arbitration. It covers, among other things, a dispute relating to 
an act or a default of a director. And he says that what he is 
seeking in the present case to do is to enforce that right as a 
member under that article and not any right as a director; that 
he has a right, and all other members have a right, when they 
find the company disputing with a director, to insist on that 
dispute being referred to arbitration. Mr. Cleveland-Stevens 
says that the case must be treated as though the circumstance 
that the appellant happens to be a director is immaterial. He 
says that it is quite immaterial that the member who is 
demanding arbitration is himself the member attacked.” 


But, since it was not as a member, but as a director, that Beattie 
was being sued by the company, the Master of the Rolls continued": 

“It is to be observed that the real matter which is here being 
eee is a dispute between the company and the appellant 
in his capacity as a director, and when the appe lani, relying 
on this clause, seeks to have that dispute referred to arbitration, 
it is that dispute and none other which he is seeking to have 
referred, aiid by seeking to have it referred he is not, in my 
denen seeking to enforce a right which is common to 

imself and all other members.” 


Accordingly the action by the company against Beattie was not 
stayed; and on this my position was, and remains, that, since an 
arbitrator must be independent of the company, to enforce a 
reference to him would have nothing to do with ensuring that a 
particular organ of the company performed the task entrusted to it; 
and so such a reference in a company’s articles must be 
unenforceable, at least in so far as it pertains to a director, i.e. an 
outsider, in which capacity Beattie was a litigant in the proceedings 
whereof he sought a stay. 

Gregory’s explanation of Beattie’s case? is much more involved 
than either Lord Wedderburn’s or mine but, because, as he 
admits, it brings him to a point where “the Beattie judgment is at 
variance, rather than in consonance, with Hickman”,> it carries, in 
my respectful submission, no conviction. For in Beattie’s case 
Greene M.R. had said®: 

“The question as to the precise effect of s.20 has been the 
subject of considerable controversy in the past, and it may 
very well be that there will be considerable controversy about 
it in the future. But it appears to me that this much, at any 
rate, is good law: that the contractual force given to the 
articles of association by the section is limited to such 
provisions of the articles as apply to the relationship-of the 


51 Ibid. at 722. 

32 q.v. 35 M.L.R. at 367-368. 
53 [1938] Ch. 708. 

5 44 M.L.R. at 538. 

55 [1915] 1 Ch. 881. 

56 [1938] Ch. at 721. 
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members in their capacity as members. I do not think, in 
saying that, that I am in any way departing from or extendin 

(and it certainly is not my intention to depart from or extend 

certain observations of Astbury J. in the well-known case 
of Hickman v. Kent or Romney Marsh Sheep-Breeders’ 
Association.” In that case Astbury J. made a careful review of 
all the decisions-and . . . he said°®: ‘no right merely purporting 
to be given by an article to a person, whether a member or 
not, in a capacity other than that of a member, as, for 
instance, as solicitor, promoter, director, can be enforced 
against the company.’ . . . I respectfully agree.” 


It was because of Greene M.R.’s agreement with, and the 
consequent need to explain, that observation of Astbury J. that I 
took up my pen in 1972. It was my contention then, as it is now, 
that when properly explained that observation is seen to accord 
with authority? and with the canons of both statutory construction 
and contractual interpretation® and, as Professor Ford has pointed 
out, my explanation “also has the merit of showing that, although 
courts will not impede the organs of a company in managing its 
affairs by recognising an unlimited range of rights in members, 
they will ensure that those who are constituted organs by the 
memorandum and articles will have all the powers given to them 
by the Act or those documents. It also explains most of the cases 
which hold that a member may bring an action in his own right to 
vindicate a personal right which is one of the exceptions to the 
principle that the company is the proper plaintiff to bring 
proceedings in respect of any wrong done to it.”® 


G. D. GoLpBERG* 


57 [1915] 1 Ch. 881. 

58 Ibid. at 900. l 

`S Unlike Lord Wedderburn’s and Gregory’s analysis which do not accord with the 
judge’s own, or their acceptance of counsel’s, statements of the facts of the cases before 
them—q.v. supra, the text at notes 33-35, 37-40, 43-45 and 50-51. 

© Unlike Prentice’s analysis which involves an unwarranted assumption—q.v. supra, 
the text at notes 23-26. 

6 H. A. J. Ford, Principles of Company Law (3rd ed., 1982, ), p.60. 

* Solicitor of the Supreme Court of Victoria. I gratefully acknowledge that compliance 
with the editor’s requisitions on the first draft of this article was effected by Mr. Dean 
Ellinson, solicitor’s articled clerk. 
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SOME REMARKS ON APPROPRIATION IN THE 
LAW OF THEFT AFTER MORRIS 


1. INTRODUCTORY 


ENGLISH law is, unhappily, permeated with words and phrases 
allegedly so simple as not to require definition,' or at least not to 
require in the criminal law construction in the light of subtleties of 
the civil law. One such is appropriation, the central element of 
actus reus in the law of theft.? Intended to afford a statement at 
once more comprehensible and more comprehensive than the old 
“takes and carries away” in the law of larceny, it has proven to be 
disappointing in the former respect and nebulous in the latter 
despite successive judicial attempts to resolve problems of 
interpretation, not by the casuistry of professors but, most recently 
in Morris, by the application of robust judicial common sense.? In 
my submission, a failure to elaborate concepts has led to avoidable 
confusion; the case law surrounding appropriation is confusing 
largely because courts have proceeded from case to case without 
any consistent elaboration of principle. In this essay I seek to chart 
the effect of the decision of the House of Lords in Morris, 
allegedly a simplifying decision, on the notion of appropriation. 
That notion, even as it appears on the face of sections 1 and 3 of 

the Theft Act 1968, is unclear. To speak of any assumption of the 
rights of an owner and of any later assumption of a right, as the 
section does, is not helpful, though dictated by the need to bring 
both possessors and non-possessors within the same offence. Nor, 
in retrospect, was it necessarily a good legislative tactic to leave 
entirely to the civil law statements of what the rights of an owner 
are. Of course the civil law affords a notion of what the rights of 
an owner (including in this context a possessor and a person in 
control) are. It does not, however, always distinguish clearly 
between an assumption of rights and an invasion of rights or a 
right. Such a demarcation must have been intended to operate; 
one would assert as much even had the Criminal Law Revision 
Committee not indicated at least a proximity of meaning between 
appropriation and the civil law doctrine of conversion. But it is, I 
think, evident that the line between assumption and invasion is not 
always clearly distinguishable, nor is the line between conversion 
and other interferences with goods as clear as one might have 
wished. It would have been better had the Theft Act 1968 
contained at least a partial statement of the cases which were 





1 e.g. “dishonesty” as to which see the line of cases culminating in Ghosh [1982] Q.B. 
1053; “insults” as to which see Brutus v. Cozens [1973] A.C. 584. 

2 Theft Act 1968, ss.1 and 3. 

> [1983] 3 All E.R. 288; for an early statement to the like effect, see Baxter (1972) 55 
Cr.App.R. 214 at p.220. 
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intended to come within appropriation. As it is, the case law is 
such as to provoke theoretical debates of great complexity and 
practical problems to which it affords no very helpful solution.‘ 

I shall argue that after Morris, as before, the cases remain 
inconsistent, that this is partly so because the structure of the 
statute has been ignored both in respect of the importance of the 
distinction between assumption and invasion, and in a failure to 
distinguish between what constitutes appropriation in the case of 
one who lacked lawful possession at the inception of a transaction 
and one who appropriated when a bailee lawfully in possession. It 
seems clear that at the root of these difficulties lies a well-meaning 
but partially misguided attempt to avoid reproducing in the 
interpretation of the Theft Act 1968, the difficulties of doctrine 
which, in some measure perhaps unnecessarily, beset larceny under 
the Larceny Act 1916. 


2. Morris 


In each of Reg. v. Morris; Anderton v. Burnside the appellant 
took articles from the shelves in a self-service store and substituted 
for the price labels attached to these articles, labels taken from 
lower-priced articles in the store. At the check-out point, one of 
the appellants was asked for and paid the lower price indicated on 
the substituted labels and was then arrested. The other appellant’s 
dishonesty was detected at the check-out point but before he had 
paid the lesser price for the articles. He was then arrested. Both 
were convicted of theft on the basis that the switching of price 
labels amounted to an appropriation within the meaning of section 
3(1) of the Theft Act 1968. The issue was simply at what point, in 
a label-switching case, appropriation takes place.® 

In order to answer the question their Lordships were, of course, 
obliged to define appropriation. Lord Roskill’s assertion that the 
definition of appropriation contained in section 3(1) is not 
exhaustive, need not detain us. His Lordship’s assertion that the 
assumption of any right of an owner will amount to appropriation 
has been stringently criticised by Professor J. C. Smith.’ 

It is no doubt true that the provisions relied upon by their 
Lordships to justify their reasoning are not very persuasive. The 
latter half of section 3(1) in particular speaks of any later 
assumption of a right to a thing by keeping or dealing with it as 
owner, in this context including one in possession or control.® It 
would be strange indeed if in the case of a bailee assumption in the 
sense of a denial of another’s right of ownership was required, but 
was not required in the case of a dishonest taker. In their 





4 L. Blohm, “Shoplifting and False Imprisonment” [1984] Law Society’s Gazette 2389. 
5 [1983] 2 All E.R. 288. 

6 Ibid. at p.299c-e. 

7 J, C. Smith, The Law of Theft (5th ed., 1984), para. 34. 

8 Theft Act 1968, s.5(1). 
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Lordships’ defence it may be said that the phrase “rights of an 
owner” does have a flavour of apposition, and that the section 
might have been more happily phrased. It is, however, submitted 
that on the fundamental principle Professor Smith is correct; “the 
successful thief excludes the owner from the thing itself.” 

Their Lordships’ next assertion also causes problems. One may 
concede that the honest shopper who merely takes down an article 
from a supermarket’s shelf does not appropriate the right of an 
owner. This is not only or even principally because he had the 
authority of the owner so to do; it is because in so doing he makes 
no claim to the goods such as to deny the owner’s title. There is, 
however, an obvious problem with their Lordships’ explanation 
which is that?: 

“In the context of s.3(1), the concept of appropriation .. . 
involves not an act expressly or impliedly authorised by the 
owner but an act by way of adverse interference with or 
usurpation of those rights.” 


Putting aside for the moment the relevance of consent, the 
question immediately arises whether Lord Roskill was right to 
bring not only usurpation of rights but also adverse interference 
with rights into the definition of appropriation. As a result of doing 
so, their Lordships are driven to some strange shifts. We are told 
that mere removal from the shelves without more is not an 
appropriation, nor is switching labels when done from a perverted 
sense of humour necessarily so. Again the explanation poses 
problems. Lord Roskill states!®: 


“In cases such as the present, it is in truth a combination of 
these actions, the removal from the shelf and the switching of 
the label which evidences adverse interference with or 
usurpation of the right of the owner. Those acts, therefore, 
amount to an appropriation .. .” 


We have now arrived at a point of some difficulty. Appropriation, 
we are told, involves adverse interference with or usurpation of 
rights. In cases of dishonest (as distinct from malevolently 
humorous) label-switching, there is appropriation provided that the 
whole of the transaction evidences interference or usurpation. But 
what, then, is adverse interference? Whatever may be said of 
dishonesty, or of the requisites of a completed crime of theft, 
adverse interference cannot be present in one case of unauthorised 
label-switching and not another. 

It may of course be that their Lordships are indulging in one or 
other concealed premise. The first might be that the only adverse 
interference that counts is such as denies the owner’s title, or, if 
Professor J. C. Smith’s formulation be preferred, is done with a 





9 [1983] 3 All E.R. 288 at p.293d. 
10 Ibid. at p.293g. 
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view to acquiring all the rights in the thing." But the problem with 
that premise is just that the dishonest label switcher affirms, not 
denies, the owner’s title. What he wants is to secure through the 
medium of a dishonest deception, title or another interest in the 
thing on terms more favourable than the owner contemplates. No 
doubt the label-switching is done with a view to acquisition in that 
mode, whereas the mere humorist does not have that purpose in 
mind, but in neither case can it be said that the actor denied the 
owner’s right to the thing, to hold, enjoy or alienate it. 

Alternatively, their Lordships may be asserting that dishonesty is 
not only an essential ingredient in the crime of theft but is also an 
essential notion in appropriation by interference. This is, however, 
to run separately expressed elements of the offence together in an 
undifferentiated way. To do so is, it is submitted, wrong.’” It is 
doubtless intelligible and right to say that the honest humorist is 
not a thief, but hardly because he has not interfered knowingly 
with a thing in a way of which the owner disapproves. 

In my submission their Lordships erred fundamentally in treating 
both interference with goods and usurpation of right as within 
appropriation. First, the Theft Act 1968 distinguishes between an 
assumption of rights or a right which is explicitly made appropriation 
and interference with the integrity of a thing which is not. There is 
authority, not referred to by their Lordships, which speaks in terms 
of assumption and usurpation as the hallmark of appropriation.” 
Secondly, to the extent that conversion affords an analogy (and it 
is clear that conversion and appropriation are not wholly 
synonymous terms) it too leads in the same direction. 

At the risk of repetition, section 3(1) of the Theft Act 1968 
speaks of the assumption of rights or of a right to a thing; it does 
not speak of an adverse interference with a right, for example, my 
right to exclusive user of a thing, still less of an adverse interference 
with a thing which the owner or possessor has a right to prevent or 
terminate, or for which he may seek compensation. If X kicks my 
camel, he surely does not thereby appropriate it. The notion of 
assumption must surely involve a taking unto oneself or a denial of 
the owner’s right or title to a thing for the benefit of another.” 

Reference to the notion of conversion, if recourse is to be had to 
analogous notions of civil law, yields the same result. The notion 
of a taking or retention of dominion which is inconsistent with the 
true owner’s rights is fundamental to conversion in civil law’® and 





" J, C. Smith, op. cit., para. 34. 

12 See on this Stein v. Henshall [1976] V.R. 612. 

13 Stein v. Henshall, supra; Reg. v. Hale (1978) 68 Cr.App.R. 415; Reg. v. Pitham and 
Hehi (1976) 65 Cr.App.R. 45. 

14 J, C. Smith, op. cit., para. 20. 

15 Stein v. Henshall, supra. 

16 See e.g. Nishina Trading Co. Ltd. v. Chiyoda Fire and Marine Insurance Co. Ltd. 
[1969] 2 Q.B. 449; Caxton Publishing Co. v. Sutherland Publishing Co. [1939] A.C. at 
pp.201-202; Lancashire and Yorkshire Railway Co. v. MacNicoll, 88 L.J. K.B. 601 at 
p.605. 
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in criminal law also.” It was perhaps never altogether clear either 
in civil conversion or in larceny by a bailee, the bailee being 
originally in lawful possession of the goods, when conversion 
actually took place for, while proof of demand and refusal 
amounted to actual conversion, it may be that conversion could 
have been proved without those elements being present.’* But an 
intent to exercise unlawful dominion was always required; thus, 
without it, asportation was ‘not conversion. It seems reasonable to 
assume that by analogy to conversion, appropriation was intended 
to address cases the essence of which is denial of the owner’s right 
to the thing. These considerations. are not matters of sterile legal 
dogma; they have as will be seen, a real practical importance for 
the administration of criminal justice. 


3. Morris AND PRIOR AUTHORITY 


Here a number of issues arise. Apart from the effect of Morris on 
consent (dealt with below), there is also the question whether their 
Lordship’s judgment is satisfactory in its indication of the present 
status of certain prior decisions. MacPherson, Meech,” Skipp,” 
Anderton v. Wish,” and Eddy v.' Niman?” are said to have been 
rightly decided, while Dip Kaur may, it is said, have been 
wrongly decided. All this is rather surprising and, in some cases, 
hardly persuasive. For it should be apparent that not all these 
decisions are indeed consistent with Morris and can thus hardly 
have been validated by it. 

These decisions can most conveniently be dealt with in separate 
groups. MacPherson is a case, like others where the precise point 
at which appropriation occurred was not carefully considered,” and 
which is consistent with Morris but does not really support it. The 
accused took bottles of whisky from a stand and put them in her 
shopping bag, intending from the outset to take them without 
paying for them, and was duly convicted. There is, truly, no 
inconsistency here with Morris, but neither does the decision afford 
support for the reasoning in Morris since the court in MacPherson 
did not attribute appropriation to a time earlier than that of 
placing the bottles in the bag with intent to avoid payment. That 
Anderton v. Wish is consistent with Morris is clear. It is, with 


7 See generally, Russell on Crime (12th ed., Turner, 1964) Vol. 2, pp.914 et seq.; see 
also Reg. v. Hansford (1974) 8 S.A.S.R. 164, per Wells J. which requires an element of 
dealing with goods, which is inconsistent with the dominion of the true owner. 

-18 Burroughes v. Bayne (1860) 5 H. & N. 296; Penfolds Wines Pty. Ltd. v. Elliott 
(1946) 74 C.L.R. 201, per Dixon J., and see J. B. Ames, “The History of Trover” in 
Select Essays in Anglo-American Legal History, Vol. III (1909) pp.417 et seq. 

19 [1973] Crim.L.R. 191. 

21 11975] Crim.L.R. 114. 

2 (1981) 72 Cr.App.R. 23; see also Oxford v. Peers (1980) 72 Cr.App.R. 19 where 
doubts about appropriation were raised. 

3 (1981) 73 Cr.App.R. 237. 

24 [1981] 2 All E.R. 430. 

3 e.g. Reg. v. Bhachu (1976) 65 Cr.App.R. 261 which understandably simply runs the 
component parts of the transaction together. 
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respect, by no means clear that Eddy v. Niman is so consistent. 
The issue in that case was whether the accused who placed items in 
a supermarket basket intending to steal them, then and there 
appropriated them. He was, somewhat surprisingly, acquitted. In 
Eddy v. Niman, the court poses the question thus; did the accused 
do some act which was inconsistent with the owner’s rights? Now 
the test in Morris is by no means free from ambiguity. It asks 
whether there were acts which evidence adverse interference with 
or usurpation of the owner’s rights. Eddy v. Niman clearly was a 
case of adverse interference and even of usurpation once it is 
admitted that he intended to exercise dishonest dominion over the 
goods to the exclusion of the true owner’s rights. 

We then must ask what their Lordships meant when they used 
the word “evidences.” If no more was meant than that there must 
be an overt act of interference or usurpation performed with a 
dishonest intent, Morris is inconsistent with Eddy v. Niman. If the 
word refers to acts which disclose what the intent of the actor was 
on the face of them (the notion of unequivocal referability comes 
somewhat unwillingly to mind) the cases are consistent; conviction 
for theft would, as Professor.Smith notes, only be possible in cases 
where the shopper conceals the article. It is unclear which 
meaning was intended; probably but not certainly the latter, but in 
this respect Morris will no doubt receive further judicial elucidation. 
Two points are, however, obvious. The first is that taking down 
goods with intent to steal them cannot be an act to which the 
owner’s consent is deemed to extend, and secondly, that the nature 
of the acts done, whether that is, an inference of theft can safely 
be drawn from them alone without reference to evidence of mental 
state obtained aliunde, ought to relate to the law of evidence and 
not whether an appropriation occurred or not. As a proposition of 
law it is, in any event, undesirable and, as will be argued, only 
validated if at all as a limit to the unduly wide rule of liability set 
by the definition of appropriation as interference. 

Skipp is impossible to reconcile with Morris” unless, indeed, it is 
held that the owner’s consent, procured by deception, must operate 
so as to make the actor’s initial possession lawful. But that would 
be inconsistent with what is said in Lawrence. In my submission 
their Lordships would not have intimated otherwise had it been 
brought to their attention that Skipp, though a case dealing with a 
person who took with a dishonest initial intent and as a result of a 
deception, was in fact decided on principles appropriate to a case 
of dishonest conversion by a bailee in possession. Only in the latter 
case would it be relevant to inquire at what point he deviated from 
the route prescribed by the bailor. Indeed, had the case involved a 
bailee lawfully in possession, a very considerable problem in the 
law of theft would have arisen squarely for decision, for, as noted 


% J, C. Smith, op. cit., para. 32. 
27 So too are statements by May L.J. in The Salem [1982] 1 All E.R. 1052 at p.1057. 
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above, the law never was clear concerning what had to be shown 
to prove conversion, whether civilly or criminally. 

The problem involved is whether criminally, conversion could 
have been and appropriation can now be alleged where there is no 
demand and refusal and no other overt act which is inconsistent 
with the bailment appears on the facts. An old and unsatisfactory 
decision on the point is that of Martin B. in Reg. v. Jackson.” The 
accused, being in lawful possession of another’s coat—it is inferred 
that he had permission to wear it for a limited period—left town 
and was found wearing the coat on board a ship bound for 
Australia. His trial for larceny was stopped, Martin B. concluding 
that while there might be evidence sufficient to support a civil 
action for conversion, evidence of the crime was lacking. What the 
true ground of the decision is, is unclear. One possibility is that a 
particular overt act inconsistent with the bailment and accompanied 
by dishonest intent must be proven. Another possibility is simply 
that the prosecution must prove a moment in time at which the 
accused’s act became transmuted into breach of bailment by the 
presence of dishonest intent. Why such a rule should be required 
in a case like Jackson is obscure and the textbooks do little to 
lighten our darkness, though Russell on Crime thought that the 
case ought to be reconsidered.” 

The likeliest explanation is that for conversion to amount to 
larceny, the conduct must have been such as to evidence a 
departure from the terms of the bailment together with an intent 
permanently to deprive. So viewed, Skipp, had it been a case of 
theft by a bailee, would have solved an antique puzzle in the law 
in favour of a requirement of overt act. But Skipp was not such a 
case; possession was unlawfully acquired at the outset. The 
principles in Morris should lead us to conclude that the accused 
stole when he took possession of the goods. It is surprising 
that their Lordships overlooked authority to just this effect.” 
Furthermore, there is no room for the sort of evidentiary 
proposition advanced in Morris to work in the accused’s favour 
since he took at the outset by deception, intending at that point to 
exercise dominion over the goods contrary to the will of the 
owner. It would only be appropriate to inquire whether he deviated 


28 (1864) 9 Cox C.C. 505; see Reg. v. Weekes (1866) 10 Cox C.C. 225. 

2 12th ed., op. cit, at p.968 giving the opinion of former editors; unfortunately, 
Pollock and Wright, Essay on Possession in the Common Law (1888) do not mention the 
case, nor does the modern Palmer, Bailment (1979). For what it is worth, there is 
modern authority which seems to suggest that a person who takes a vehicle with the 
owner’s consent can be convicted of taking it without consent if he decides to retain it 
and use it on his own business. Admittedly, the actus reus requirement is not closely 
worked out; Reg. v. Phipps and McGill (1970) 54 Cr.App.R. 300. In McKnight v. Davies 
[1974] R.T.R. 4 a repudiation of the owner’s rights is required, but the acts must show 
that he has done this. 

% See esp. the judgments of Waller and Griffiths L.JJ. in Grundy (Teddington) Ltd. v. 
Fulton [1983] 1 Lloyd’s Rep. 16 (C.A.). . 
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from the route in the case of goods of which he was the lawful 
bailee. Skipp is thus inconsistent with Morris. 

Meech, where appropriation was said to take place when the 
false robbery was staged would be consistent with the theft by 
bailee cases since the robbery may be said to be the point where 
the deviation from the terms of the agreement became clear. But it 
is not necessary to ask, surely, that such a consideration apply to 
cases of possession unlawful in its inception which is what Morris, 
a quite different case, appears to do. 

Finally, there is Dip Kaur, treated by their Lordships as possibly 
wrongly decided, adopting the reasons given by Lord Lane C.J. in 
Morris in the Court of Appeal. As to this, Professor Smith is 
surely right to argue that to pick up already mislabelled goods and 
take them to the cash register cannot be appropriation.* The case 
must, Professor Smith contends, either be deception or nothing; in 
favour of which is the conclusion of the court in Dip Kaur that the 
accused made no representations at all. 

There is debate concerning the status of certain other decisions 
as well, but I do not propose to reopen them here. I would simply 
submit that Hircock** is unsatisfactory in respect of any assertion 
that he did not get the car by stealing for the same reason that 
Skipp is unsatisfactory, but in any event the charge of deception 
was undoubtedly appropriate. Monaghan® is wrongly decided at 
least on the footing that the act of the cashier did not evidence an 
act of adverse interference. It is less clear to me than it is to 
Professor Smith that by putting the money in the cash register 
without ringing it up “she had dealt with the money exactly in 
accordance with her duty.”% It is doubtless right to say that she 
had not then interfered with or usurped the owner’s rights to the 
money. 

Morris also poses problems concerning the relevance of consent 
to theft. According to Lord Roskill, appropriation involves an act 
which is neither expressly nor impliedly authorised by the owner. 
The honest shopper acts within the- implied authority and consent 
of the supermarket. In cases of theft consent is, therefore, in issue, 
and consent extends only to an honest taking. But, the question 
arises, is this consistent with Lawrence which holds that the fact 
that an act was done with the consent of the owner is not a 
defence to a charge of theft? Morris certainly proceeds on the 
assumption that Lawrence involved a dishonest appropriation. 
From this Professor Smith infers, it may be rightly, that that 
appropriation was, therefore, an unauthorised act, that property in 
the notes did not pass, and that the accused appropriated the 





31 J. C. Smith, op. cit., para. 33. 

32 (1978) 67 Cr.App.R. 278. 

33 [1979] Crim.L.R. 673; aliter presumably if she had contrived to secrete the money in 
such a way as to use the employer’s till as a cache. 

34 J. C. Smith, op. cit., para. 33. 

35 [1972] A.C. 626. 
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victim’s property; that is, that the notes in question remained the 
property of the victim throughout.** In favour of this analysis may 
be cited Gilks*’ where no property in money passed even though 
the transferor’s agent meant to pass it and where the actor did not 
induce the mistake of which he knowingly took advantage. 

There is, I think, a danger in construing either Morris or 
Lawrence too widely. Morris does not, I think, mean to assert that 
wherever there is consent, however it arises, there can be no 
appropriation, for to do so would cast doubt on Gilks. Lawrence 
does not mean to assert that consent is never relevant outside the 
issue of dishonesty. It does not in my submission deal with the 
effect of consent on the passing of property for the simple fact that 
their Lordships thought that there was-no consent to the taking in 
Lawrence sufficient to raise an issue of property. In my submission, 
Lawrence was seen as a simple case of taking the entire sum from 
the wallet. After all, the victim had already proferred’ more’ than 
the lawful fare. When Viscount Dilhorne held that there might be 
an appropriation even though the owner consents to the taking, his 
Lordship had surely in mind the old cases on theft by a trick where 
the case remained theft unless the trick was such as not to prevent 
property passing.’ The case remained theft unless property passed. 
In favour of this is Viscount Dilhorne’s assertion that the money 
belonged throughout to the victim. 

Later cases, not repudiated in Morris, have indeed taken the 
matter further. Relying on the unfortunate case of Middleton® the 
court in Gilks held that property in money did not pass, despite 
the intention of the transferor’s agent that it should do, where the 
transferee was aware that the agent acted under a mistake, albeit 
one which he did not induce. This extraordinary result was reached 
without reference to section 5(4), which may indeed be reserved 
for cases like Moynes v. Cooper where the transferee takes 
innocently, becoming aware of the transferor’s mistake only later.*! 
In my submission, their Lordships in Lawrence, whether by 
conscious or unconscious reference to the old law, meant to say 
simply that where the victim allows an actor to take more money 
than the actor is entitled to, and the actor knows of the mistake, 
no property passes. This is of course to perpetuate some of the 
most vigorously criticised doctrine under the old law. 


% J, C. Smith, op cit., para. 40. 

37 (1972) 56 Cr.Apr.R. 734; see also Reg. v. Davies (1981) 74 Cr.App.R. 94 where a 
non est factum point was taken. 

38 T have dealt with the point in greater detail in [1971] Annual Survey of Commonwealth 
Law, pp.165-167.° i 

3 (1873) L.R. 2 C.C.R. 28; for criticism see Russell, op. cit., vol. 2, pp.970-982, and 
note that as far as the case relies on a want of authority by the agent to pass property in 
excess of a given amount it is supported today by Pilgrim v. Rea-Smith (1977) 65 
Cr.App.R. 142. i 

[1956] 1.Q.B. 439. 

41 J. C. Smith, op. cit., para. 82 for further discussion. 
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The ratio of Lawrence is thus, in my submission, dependent on 
the view that no property passed. It is hors de propos to inquire 
whether in that case as a matter of civil law a voidable or even 
valid title passed. Lawrence holds that consent is irrelevant to theft 
in the sense that it is possible to prove a case of theft without 
proving an absence of consent; in the sense at least that some 
instances of consent are consistent with taking. In other words, 
whereas the prosecution may not have to prove a want of consent 
to an appropriation to set up a case of theft, the case does not 
mean to say that it is not a defence to prove such a prior consent 
as serves to pass property. Such cases will no doubt be few; 
Moynes v. Cooper is the textbook example. As Professor Smith 
notes, it must involve a deemed usurpation of the owner’s rights to 
the money; deemed because he meant to give them up and 
property passed.” It becomes theft because of section 5(4). 

Morris asserts that appropriation is non-consensual in nature, but 
it surely does not mean to cast doubt on the authorities which treat 
certain cases of consent as ineffective to pass property and therefore 
ineffective to bar theft. In my submission the decision is not meant 
to touch these cases at all. From this it would follow that there can 
indeed be appropriation in those consent cases where courts are 
prepared to treat the consent as ineffectual which (assuming that 
no distinction is to be drawn between “active” consent and passive 
acquiescence produced by uncertainty or ignorance) is what was 
done in Lawrence. In turn, it should follow, as noted above in 
connection with Skipp, that a consensual taking, where the consent 
is produced by deception, as for example concerning the identity 
and attributes of the taker (was he a haulage contractor and 
authorised to take delivery of goods as he claimed?) does not set 
up any valid interest in the goods by the taker, the case is one of 
theft initially, and the bailment principles should not apply. 

Of course this perpetuates some very unsatisfactory doctrine 
concerning the passing of property at common law. No doubt, it 
sometimes spares us vexed questions arising from the void/voidable 
title debate. We are however left, even if this is true, with the 
incongruity that transactions which might pass at least a voidable 
title are regarded as nullities for the purposes of the criminal law, 
and this under a statute which requires that appropriation be of 
property belonging to another. Lord Roskill indeed seems to want 
to create an autonomous body of criminal law doctrine, for he 
asserts that concepts of void/voidable contracts should not be 
introduced to mar the pristine simplicity of the Theft Act 1968. Yet 
surely one must ask when property passed if only to know whose 
goods are being appropriated.* 


"4 J. C. Smith, op. cit., para. 81. 

4 This is clearly recognised in other cases; see, e.g. Davies v. Leighton (1978) 68 
Cr.App.R. 4; Reg. v. McHugh (1976) 64 Cr.App.R. 92; Edwards v. Ddin [1976] 3 All 
E.R. 705; Reg. v. Williams [1980] Crim.L.R. 509 (where the court concluded that the 
contract was vitiated by a fundamental mistake). 


Mar. 1985] SOME REMARKS ON APPROPRIATION 177 


4. CONCLUDING REMARKS 


It may be asserted that the arguments advanced above are precisely 
the sort of legal quibble which modern courts, in search of a broad 
functional rule, ought to avoid. After all, no one will be convicted 
of theft unless he acted both dishonestly and against the owner’s 
will (or without his “true” consent). If he so acts he will, very 
often, depending upon which point in the transaction the prosecution 
selects, render himself liable for either theft or deception. The 
accused must after all, in the context of label-switching, not only 
do that, but also do other acts such as placing the goods in a 
basket so as to evidence his guilty intent. Even if this is not a 
restatement of the rigid unequivocality rule which once beset 
attempt,“ and not so rigidly to be construed, it is at least a 
limitation upon unduly wide convictions. 

To this there are several answers. The first, which is not solely 
aesthetic, specifies that Parliament having defined offences, the 
courts ought to work within their confines. The second is that well- 
intentioned attempts to avoid problems of doctrine by reference to 
arbitrary common sense rules very often create many further 
problems at the periphery. That is exactly what has happened with 
these cases. I have sought to trace some of these difficulties, but 
there are others. One has only to pose the question why, for 
example, mistake prevented the. passing of ownership in Lawrence 
but not Kaur, or why in Turner without recourse to a lien property 
could be asserted against an owner at the instance of a bailee at 
will. The Theft Act 1968 is a difficult statute; it is permeated with 
civil law concepts not all of which were settled and the application 
of some of which provoked problems unforeseen at the time. If we 
are ever to have consistency of operation (and I personally would 
advocate starting the process of reform afresh) it will only be as 
the result of endeavouring to resolve problems of doctrine. 
Otherwise, we will be faced with something akin to situationalism; 
the conviction of those persons who, at any given time, the judges 
believe, doubtless usually rightly, to be bad men. Distortions of 
doctrine will appear from case to case and courts will lack any 
thread with which to unite them. 

The third point follows on from this. Even a person who, having 
switched labels puts an article back, has appropriated. If what he 
has done sufficiently evidences his intent to interfere (or usurp) he 
will be liable then and there for theft.“ There is little room for a 
charge of attempt or a locus poenitentiae, the importance of which 
has been stressed by judges as well as academics.“ Yet on the 
same facts he would hardly have performed a proximate act of 


“4 See for a critical analysis, G. L. Williams, Criminal Law, The General Part (2nd ed., 
1961), para. 202. 

45 [1971] 2 AL E.R. 441. 

46 Cf. Eddy v. Niman, supra, where there was no concealment. 

4 The Salem, supra at p.1073, per May L.J. 
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attempting to obtain by deception. It can be argued that this is no 
more than the accidental result of differently constituted offences. 
Yet Morris, in fastening liability at so early a stage in the accused’s 
conduct, may well have done so contrary to the intent of Parliament 
if, as argued above, not invasion but assumption of right was 
intended to provide the key to liability. Of course the evidencing 
notion is, as stated, a limitation to conviction, but it would not be 
necessary if the rule in Morris had been less widely expressed. 
Furthermore it is, in my submission, undesirable for it purports to 
apply both to cases of interference and assumption of right, and it 
is still nebulous in character. 

Errors and Omissions excepted—the above is but a preliminary 
account of some part of the problems associated with appropriation. 
I am under no illusions that it will be passively received. There are 
as many theories about appropriation as there are commentators. 
All that I have sought to do is to elucidate some difficulties with 
the cases, and to suggest what I take to be problems with the 
simplifying approaches suggested by the House of Lords. Perhaps 
Professor Fletcher is right; perhaps trespass did offer a better 
structure. I am inclined to think, however, that just as many 
problems associated with larceny derived from the case law and 
not the statute, so the same may be said under the new law. It is 
time for the House of Lords to do for the criminal law what it does 
. for other areas of acknowledged difficulty; to elaborate principle. 


L. H. Leicu* 


48 G. P. Fletcher, Rethinking Criminal Law (1978), p.9. 

* Professor of Criminal Law in the University of London (London School of Economics 
and Political Science). I am indebted to R. R. Stuart Esq. of Hertford College Oxford’ 
for some intimidating discussions of these points, and to Mr. A. T. H. Smith of Durham 
University for the sight of an unpublished and alas now dated article. 


AIR HOSTESSES: A REPLY 


THERE are many problems with situation based legal articles, not 
only in writing them, but also in assessing their usefulness. 
Although at first sight one might have questioned the value of 
singling out air hostesses for special consideration, in fact the types 
of discrimination they face show that their experience makes a 
good vehicle for exploring some of the most interesting aspects of 
sex discrimination law today. .. 

In the past they have been excluded from jobs,' to be later 
admitted only if they conformed to narrow ideas of attractiveness 
and perfect size.” They (but not male cabin staff) have been forced 
to retire on marriage.* They have had to follow the orders of more 
junior stewards because of discriminatory chain of command 
systems.‘ They have had to fight against unequal pay (and 
thus unequal pay-related benefits, like pensions)? and against 
discriminatory retirement ages.° As Professor Neville Brown notes 
in his introduction, these aspects of discrimination are precisely 
those which would test recent developments in European law; in 
particular, the meaning of “pay” in Article 119 of the Treaty of 
Rome,’ the applicability of Article 119 to occupational pension 
schemes of various types within the Community and to enforced 
retirement not linked to state retirement age, and the direct 
horizontal effect of the equal treatment directive which is at 
present being considered by the. European Court.? How annoying 
for the air hostesses that, just when they might have thought that 
the legal community had taken them seriously, they are presented 
with an article which seems to accept many of the sexist assumptions 
which they have faced for over 50 years and which, if the current 
television commercials are any guide, are still operative. 





1 See Sandra Jarrell v. Eastern Air Lines Inc., 430 F.Supp. 884; 17 E.P.D. P.8462; 
(1977). 

2 Ibid. 

3 Marian Celeste Lansdale v. Air Line Pilots Association International, 2 E.P.D. 
P10,279 (1970); Irmgard S. Gerstle et al. v. Continental Airlines Inc. et al., 358 F.Supp. 
545; 5 E.P.D. P8647 (1973); Mary Burke Sprogis v. United Air Lines Inc., 517 F.2d 387; 
10 E.P.D. P10,307 (1975): United Air Lines Inc. v. Evans, 431 U.S. 553; 14 E.P.D. 
P7577. < 

* Mary P. Laffey et al. v. Northwest Airlines Inc., 366 F.Supp. 763; 6 E.P.D. P8930. 

5 Ibid.: Case 80/70 Defrenne v. Belgian State [1971] E.C.R. 445. All the American 
cases cited above were decided on Title VII of the Civil Rights Act 1964 or the Equal 
Pay Act 1963, which are the equivalent of the British Sex Discrimination Act 1975 and 
the Equal Pay Act 1970. An English tribunal faced with similar circumstances is unlikely 
to have any difficulty in coming to the same decision. 

6 Case 149/77, Defrenne v. Sabena [1978] E.C.R. 1365. 

7” Worringham v. Lloyds Bank [1981] 1 W.L.R. 950; Garland v. British Rail Engineering 
Ltd. [1982] 2 W.L.R. 918. ' 

8 Ibid.; and Burton v. British Rail Board [1982] 3 All E.R. 537. 

? Southampton and S.W. Hants Area Health Authority (Teaching) v. Marshall [1984] 
ILR.L.R. 237. 
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There are three aspects of Professor Neville Brown’s article 
which are to be regretted. The first is that, given the exciting and 
important developments in European law in this area over the past 
few years, he spent so long on the Defrenne cases which are well 
documented and whose importance now is primarily to be found, 
in the cases that followed them.® Second, although he gave an 
interesting history of French discrimination law, his account 
remained history. The 1982 equality legislation, which he failed to 
detail but referred to as a “Bill currently before Parliament”! 
radically altered the law. It abolished all protective legislation 
(including earlier retirement ages for women) and has required, 
since 1983, all companies with over 500 employees to make annual 
statistical analyses of the position of men and women in employment 
and training.’ Additionally, courts have a new power to order 
employers found guilty of discrimination to introduce within a 
specified time an equality plan to improve the position of female 
employees generally. Not only did he fail to note this, he also 
failed to make the connections between that law and our own law, 
to explain the interaction with the equal treatment directive or to 
compare the emphasis on job function in the French law with that 
of job content in other jurisdictions. Indeed, even the story of 
Mlle Baudet is not taken to the informative conclusion we might 
have expected. We are told that the Conseil d’Etat held 
compulsory retirement of air stewardesses to be unlawful in 1981, 
but nothing more. There is no mention of the fact that Air France 
removed article 75 of the Regulations as soon as the Conseil d’Etat 
declared it unlawful.’ Nor that on 4 May 1982 the Conseil des 
prud’hommes awarded Mlle Baudet damages, only to be overturned 
on appeal by the Cour d’appel (6 March 1984) on the ground that 
the regulation was not unlawful at the time Mlle Baudet was 
dismissed. She has appealed to the Cour de cassation whose 
decision is expected later this year.” What is the relationship 
between this case and the European law? Are there any means by 
which other European airlines could be made to make similar 
changes? Could Air France claim to be at a disadvantage? Despite 
claiming that the cases demonstrate “increasing interaction between 
national laws and the Community legal order” the consequences of 
the Baudet case are not explained. Professor Neville Brown gives 


10 Macarthys Ltd. v. Smith [1981] Q.B. 180; Worringham v. Lloyds Bank [1981] 1 
W.L.R. 950 (which has recently been followed in Case 23/83, W. G. M. Liefting and 
others v. The Directie van het Academisch Ziekenhuis bij de Universitat van Amsterdam 
and others, September 18, 1984); Jenkins v. Kingsgate Clothing Productions Ltd. [1981] 1 
W.L.R. 972; Garland v. British Rail Engineering Ltd. [1982] 2 W.L.R. 918. 

11 (1984) M.L.R. 701. 

12 Smaller companies will be required to do so this year. 

13 For fuller details see CREW Reports vol 2 no 11. 

4 See for instance R. Nielsen, Equality Legislation in a Comparative Perspective, 
Copenhagen, Kvindevidenskabeligt Forlag, 1983. 

13 (1984) M.L.R. 703. 

16 Conversation with the legal department of Air France. 
17 Ditto. 
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no indication as to the likelihood of changes in the treatment of air 
hostesses or as to the mechanisms by which those changes might be 
wrought. 

Finally, although he declares that “sex discrimination legislation 
. . . properly seeks to ensure women cabin crew the same treatment 
as their male colleagues,”’® the manner in which he tackles the 
subject suggests that he does not believe in such equality.’ 
Moreover, he seems actually to regret his lack of means to 
purchase the sexual experience of being “pampered,” “petted,” 
and “cossetted in flight by young and lovely girls,” “sweet young 
things”, which he seems to feel is every man’s right, even if he can 
only afford economy class. 

Had he known a little more about the subject he attempted to 
write upon he would have realised that even if the reservation of 
young (and by implication sexually attractive) women to work with 
first class passengers is not unlawful under the Sex Discrimination 
Act 1975 at present (which is probable but not clear),”° the changes 
required by European law to that Act by the European Court in 
Commission of the European’ Communities v. United Kingdom” 
will certainly make it so. Indeed should the European Court, in 
the case of Southampton and S.W. Hants Area Health Authority 
(Teaching) v. Marshall? which it is now considering, rule that 
Article 5 of the Directive 76/207/EEC (the equal treatment 
directive) has direct effect, air hostesses will be able to bring 
discrimination cases against national airlines in relation to their 
internal rules and other working conditions which are at present 
outside the scope of the legislation. There would then be no 
guarantee that first class passengers would be treated any differently 
from the rest. Moreover, should’ the Court in the Marshall case 
decide that the Directive gives employees a right not to be 
dismissed under a discriminatory retirement age policy, which can 
be pleaded directly in the national courts and tribunals, many air 
hostesses in the Community will be able to enjoy working conditions 
similar to their sisters at Air France and succeed where Ms 
Defrenne failed.” 


SusAN ATKINS* 


18 (1984) M.L.R. 692. 

19 For example, phrases such as “rebuffed with the proverbial (fury of a: woman 
scorned)” to describe a perfectly legitimate and proper continuation of legal action. 

2 The early case of Schmidt v. Austicks Bookshop [1977] I.R.L.R. 360 seemed to 
allow employers to determine the dress and appearance of employees. However, that 
case involved a female employee who wanted to be allowed.to wear trousers for reasons 
of cost and modesty. In the recent and much publicised case of Spoors v. Berni Inns 
(unreported) the employers tried to impose a condition that all existing female employees 
would be retained only if they could fit into a size 14 uniform. The image which the 
company wished to portray appeared to resemble that of many airlines in relation to its 
femaie staff. Yet Berni Inns did not win its case, but agreed to a settlement which 
included the withdrawal of the condition. 

21 Case 165/82, Commission of the European Communities v. U.K. [1984] I.C.R. 192. 

2 Above, note 9. : 

% [1984] I.R.L.R. 237. 

* Lecturer in Law, University of Southampton. 
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REPATRIATION OF PRISONERS Acr 1984 


Tue Repatriation of Prisoners Act, which received the Royal 
Assent on July 26, 1984, enables persons sentenced to imprisonment? 
in this country to be transferred to complete their sentences 
abroad, and facilitates the transfer of persons from foreign 
institutions into this country. It is the first time that the United 
Kingdom has undertaken to enforce a foreign court’s criminal 
judgments. The Act also marks a change in emphasis in the 
Government’s penal policy; unlike other measures it has introduced, 
the Government’s aim here is avowedly humanitarian and 
rehabilitative. 

The impetus for the Act derives from the Convention on the 
Transfer of Sentenced Prisoners, drafted under the aegis of the 
Council of Europe, which the United Kingdom signed in August 
1983.2 The Convention has been signed by a total of 16 states, but 
has yet to be ratified. The Act’s provisions are wider than the 
terms of the Convention, endowing the Secretary of State with 
general powers to make arrangements for transfers under ihe 
Convention, under bilateral agreements, or by ad hoc arrangements. 

The Act is unlikely to affect large numbers of prisoners. It was 
estimated in Parliament that about 300 prisoners might be 
transferred out of this country, and that roughly 150 British citizens 
in prisons in Council of Europe states, Canada and the United 
States of America, and about 100 elsewhere, might be repatriated 
to this country. There are more British citizens in foreign prisons 
than this figure suggests, but many are unsentenced and therefore 
outside the ambit of the Act, or serving short sentences (under six 
months) which will not justify the machinery of the Act being 
activated for them. The effect on the size of the prison population 
will therefore be negligible; the Government is not contemplating 
reducing overcrowding by getting rid of foreign inmates. 

The humanitarian rationale of the measure rests on the assertion 
that prisoners in foreign gaols suffer extra deprivation, isolation 
and “pains of imprisonment.” Besides anecdotal evidence, evidence 
from two surveys supports this view. The United Nations Social 
Defence Research Institute, in a sample of 430 foreigners in prison 
in 15 countries,? found that one-quarter had no knowledge of the 
language of the country in which they were imprisoned, and a 
further quarter had only limited knowledge. Difficulties in 
communication can also produce disciplinary problems when 





1 Persons detained in a hospital or other institution under an order made by a court or 
tribunal exercising criminal jurisdiction are also included by virtue of s.1(7). 

2 For discussion of the Convention see Zellick, [1983] Crim.L.R. 673. 

3 Survey on Foreign Prisoners, UNSDRI (n.d.). 
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prisoners fail to understand. and obey orders, and become marked 
as unco-operative. A survey of Asian prisoners in English prisons* 
also stressed difficulties due to cultural differences, such as dietary 
requirements, which might not be adequately understood and 
catered for by the authorities. Bodies such as the Howard League’ 
and the National Council for the ‘Welfare of Prisoners Abroad 
(N.C.W.P.A.) have drawn attention to the disadvantages foreign 
prisoners suffer by being unable to receive family visits, or to be 
allowed the weekend leave granted to home prisoners. It has been 
suggested by those advocating transfer that such deprivation, in 
addition to the extra punishment that it entails, might also damage 
the prisoner’s chances of re-integration and rehabilitation when he 
eventually returns home, a view taken in the Convention. Whatever 
the evidence for this argument, the undoubted humanity of the 
measure enabled it to receive all-party, though not unqualified, 
support in its progress through Parliament. 


How the Act is to‘work 


(a) Consent. The process of repatriation, following the recommen- 
dation of an Inter-Departmental Working Party,° is to be adminis- 
trative rather than judicial. By section 1, where an arrangement 
exists between the United Kingdom and another country or 
territory, which provides for transfer, and both agree to the 
transfer of a consenting individual prisoner, then the Secretary of 
State shall issue a warrant providing for that prisoner’s transfer 
into or out of the United Kingdom. It is unclear who may initiate 
the process. Presumably, if the prisoner is aware of an agreement ` 
between the country where he is imprisoned and the United 
Kingdom, he might ask to be transferred, but under the Convention 
he has no right to do more than make an informal request. 

The prisoner’s consent to transfer must be an informed one. 
According to Article 7 of the Convention, and under section 1(4) 
of the Act, all reasonable steps must be taken to inform a prisoner 
in writing in his own language of the substance of the arrangements 
between the two countries and of the effect of the transfer on the 
prisoner. During the Parliamentary debates, it was urged that 
express reference should be made to the effects of remission and 
parole on the length of sentence the prisoner could expect to serve 
after transfer, as being perhaps the most crucial factor influencing a 
prisoner’s decision whether to consent, but the Government argued 
that the wording of section 1(4)(b) implied this anyway. 

Where a prisoner is unable to give consent due to his physical or 
mental condition or to his youth, consent may be given on his 
behalf “by a person appearing to the Secretary of State to be an 
appropriate person” (s.1(5)). This provision will no doubt cover 





4 R. Horabin, Problems of Asians in Penal Institutions (1978). 
5 Prisoners in Foreign Jails (1979). 
6 The Repatriation of Prisoners (1980). 
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mainly those persons detained under hospital or restriction orders, 
and a panel is to be set up to decide whether to give consent on 
behalf of such persons. 

(b) Close ties. Transfers into this country may be on either a 
permanent or temporary basis, the latter envisaged for onward 
transfers (s.4). Where the former is concerned, only British citizens 
or persons having “close ties” with the United Kingdom, in the 
opinion of the Secretary of State, will be allowed to take advantage 
of the provision (s.1(3)(b)). The reference to “close ties” makes 
the Act wider than the Convention, which requires that the 
prisoner be a national of the state to which he is transferred. Lord 
Elton, for the Government, suggested in debate’ that a person who 
had indefinite leave to enter here would qualify as having close 
ties, but the Government resisted attempts to spell this out in 
the Act. Fears about immigration presumably lie behind the 
Government’s caution, although it seems a little far-fetched to 
contemplate hordes of foreigners seeking to be transferred into this 
country’s prisons as a device for getting into the country. If it is 
felt that there will be cases where non-nationals ought to be 
admitted under the Act, then it is regrettable that either a wider or 
less vague definition was not adopted, which might have given less 
scope for what might be seen as arbitrary decisions being taken. 

(c) Sentence. Where a prisoner is transferred into this country, it 
will depend on the precise terms of the arrangement with the other 
country how much of the sentence imposed wil] fall to be served 
here. Under the Convention, this must not exceed the maximum 
permitted under the law of the receiving country governing the 
offence. Hence, if a person received a 20-year sentence for theft, 
and served five years before being repatriated, he could not be 
required to serve more than five years to equal the 10 years 
maximum imposed by the Theft Act 1968. However, arrangements 
which the United Kingdom makes with countries outside the 
Convention may omit this requirement, and the prisoner may be 
faced with having to serve in this country a sentence considerably 
longer than that which could be passed by a court here. It will be 
left to the prisoner to decide whether he should consent to transfer 
under such a condition. Domestic rules governing remission and 
parole could, it appears, be excluded from operating by the terms 
of the agreement between the two countries, although the 
Government stressed in Parliament that it will attempt to negotiate 
agreements preserving their operation. In transfers under the 
Convention such rules will apply, and account must be taken, 
when calculating release dates, of the period already served in the 
foreign country. 

(d) Challenge. No appeal procedure is laid down by the Act, 
either against a refusal by the Secretary of State to consent to a 


7 H.L. Committee Stage. Hansard, March 5, 1984, col. 33. 
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transfer in or out, or against a prisoner’s continued detention in 
this country after he has been transferred here. The latter is 
expressly denied in section 3(6). As under the Convention, the Act 
expects prisoners to use such appeal processes as may exist in the 
country where they were sentenced. The Act is peppered with 
discretionary powers vested in the Secretary of State, dependent 
on his being satisfied-that a measure would be “appropriate,” 
“inappropriate,” “consistent,” “unreasonable,” or “reasonable.” 
Since the scheme laid down by the Act is supposedly administrative 
rather than judicial, it is not surprising that “rights of appeal” 
were not incorporated. The Inter-Departmental Working Party 
recommended that any repatriation agreements should provide for 
the states concerned to have unfettered discretion to withhold their 
consent to a particular transfer. It may well be, however, that the 
subjective formulation of the discretionary powers will not be such 
as to exclude the possibility of judicial review. The Government 
refused to agree to being required to give reasons for any refusal 
to consent to a transfer, arguing that refusal would normally only 
occur where there were “compelling reasons of public -policy,” 
giving the examples of terrorist offences, or crimes of a horrific 
nature. In such cases, it was argued, it might not always be in the 
public interest for the reasons for the refusal to be explained, and 
therefore it was better that no reasons be given in any case. It was 
further argued that national security might be endangered if reasons 
had to be given, and that if an exception were made for security 
cases, this would be tantamount to revealing the Government’s 
suspicions. Such cases are most unlikely to be dealt with under this 
Act, however, but rather under the prerogative as an aspect of 
foreign relations. 

While one might just contemplate a successful challenge of a 
refusal to transfer, it is most unlikely that a prisoner will be able to 
challenge his continuing detention after he has been repatriated, by 
seeking habeas corpus or a declaration, for example. Comity of 
nations will require that the courts accept the validity of the 
foreign court’s conviction and sentence—this being the very essence 
of enforcement of foreign judgments which the Act embodies. In 
the United States, which has entered into a number of bi-lateral 
repatriation treaties, and where the writ of habeas corpus has 
played a major role in safeguarding prisoners’ rights, such challenges 
have so far proved unsuccessful, although there the basis for 
decision has been that prisoners consenting to transfer have thereby 
waived their constitutional right to seek habeas corpus.’ Here, the 
Government rejected attempts to introduce a right of appeal on 


8 See Secretary of State for Education v. Tameside M.B.C. [1977] A.C. 1014, 1047 
(Lord Wilberforce). j 

? Rosado v. Civiletti, 621 F.2d 1179 (2nd Cir. 1980). For the American experience with 
repatriation treaties, see La Grega, “Prisoner Transfer Treaties” (1983) 13 Cal.W.Int’l.L.J. 
321-351 and references cited therein. 
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the somewhat similar basis that the prisoner’s consent to the 
transfer will have been given with the full knowledge of the 
circumstances and likely length of the sentence still to be served. 
Yet it is unrealistic to expect a prisoner to exercise real freedom of 
choice in such a situation, and it is unfair where a prisoner was 
convicted in a sham trial. Admittedly, it is open to either state to 
pardon a prisoner, but since, in this country at least, a pardon does 
not wipe out a conviction,” this is an insufficient remedy. 

(e) Costs. The explanatory and financial memorandum to the 
Bill estimated that the cost of transfers arising under the Convention 
would be about £100,000 p.a., covering the pay, travelling and 
subsistence expenses of prison officers escorting prisoners on 
transfer to this country. The Government intends to recover its 
costs in transferring prisoners into the United Kingdom from the 
prisoners themselves or “from some other source” (s.7(2)), and 
section 7 empowers the Secretary of State to require a person to 
give an undertaking to pay his travelling costs or part of them (but 
not the costs of the escort). The Government justified this 
requirement on the ground that a repatriated prisoner should be 
no better off than a stranded tourist who, if baled out by a British 
consulate abroad, must undertake to repay the costs of his travel 
home. As originally drafted, the Bill provided that the Secretary of 
State could exact an undertaking before issuing the warrant 
authorising the transfer. The blackmail implicit in this provision 
might now have been alleviated, since no mention is now made of 
the time when the undertaking must be given, but this vagueness 
will presumably still give the Secretary of State the lee-way to 
delay making arrangements until the undertaking is forthcoming. 
One might question whether the analogy with the distressed tourist 
is an apt one. The N.C.W.P.A. has pointed out that such a tourist 
returns to freedom and the opportunity to earn the money to repay 
the Government, while a prisoner might have the debt hanging 
over him for years to come, unable to pay it off on his prison 
earnings, with the amount increasing if interest is charged. 
Humanitarianism seems to have been jostled out of position by 
economic considerations on this point. No other country, according 
to the N.C.W.P.A., provides for recovery of the costs of transfer 
from the prisoner. Protest during the debates led to the insertion 
of a wider let-out clause than originally proposed, so that the 
undertaking may be waived where the Secretary of State deems it 
unreasonable due to the exceptional circumstances of the case, or 
because the prisoner’s means are inadequate and it is impracticable 
to recover the expenses (s.7(3)). The “any other source” who 
might be approached for re-imbursement, replaces the original 
target of “persons acting on the prisoner’s behalf” but presumably 
means the same; the prisoner’s family or possibly charities working 


10 R, v. Foster [1984] 2 All E.R. 679 (C.A.). 
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in this field. Whether anxiety about cost will deter a prisoner from 
consenting to be transferred home to the United Kingdom must 
remain to be seen. 

(f) Statistics. The Government resisted attempts to introduce a 
provision into the Bill requiring the Secretary of State to make an 
annual report to Parliament on its operation, but undertook to 
publish annual statistics concerning the number of transfers in and 
out of the country; the number of refusals of consent to transfer, 
and by whom; the number of cases where consent is given on 
behalf of the prisoner (and refused?); and the number of cases 
where the sentence is for longer than that permissible under 
domestic legislation. Statistics as to costs are also promised. As 
Lord Avebury commented" it makes a pleasant change to see the 
Home Office being so forthcoming in the provision of statistics 
compared with its usual practice. 


Difficulties of principle in the Act 


(a) Differing sentences. It is worrying that the Act envisages 
prisoners being required, in non-Convention transfers where the 
sentencing state insists, to serve longer sentences in this country 
than could be imposed on them if sentenced here. Although the 
view was taken that it is up to the prisoner, and that if he 
consents, he should be given the opportunity to return to his own 
country rather than endure the harsh isolation of detention abroad, 
this must be queried. The Convention avoids the problem by 
providing that a sentence no greater than the maximum in the 
home state may be served by the transferred prisoner. The 
Convention has been signed by members of the Council of Europe, 
by Canada and by the United States of America—basically the 
western industrialised nations. One might expect that a similar 
cultural heritage and political philosophy would have resulted in 
their having broadly similar penal policies and hence broadly 
similar sentencing practices. Indeed, one finds that the first 
European arrangement along the lines of the Convention was 
entered into by the Scandinavian countries, which form a 
homogeneous grouping.’? Yet the Convention takes account of the 
fact that maximum sentences do differ even in the western 
countries, by ensuring that a transferred prisoner may not serve a 
sentence greater than that which could be imposed in the state to 
which he is repatriated. 

The position is much more difficult when one comes to dealing 
with countries having different traditions and cultures, and 
philosophies of punishment. Such countries will probably not sign 
the Convention, although it is open to all states, but will seek to 
make bi-lateral agreements. For example, Thailand has expressed 


1 H.L. Report Stage. Hansard, April 3, 1984, col. 652. 
12? Scandinavian Act of Enforcement 1963. 
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an interest in making arrangements with western countries, but not 
in signing the Convention, and requires that the prisoner serve 
four years or one-third of his sentence in Thailand before transfer. 
Countries like Thailand have what appear to western minds to be 
exceptionally harsh sentencing policies and prison conditions. It 
seems likely that most foreign prisoners in such countries are 
serving sentences for infringing drugs laws.“ Thailand, after 
pressure from western nations fearful of drug problems in their 
own countries, has tried to clamp down on drug production in the 
Thai part of the Golden Triangle, and has certainly imposed stiff 
sentences for drug trafficking. Those same western countries, 
however, are now taking fright when their own citizens fall foul of 
such laws and have to undergo the rigours of paying the penalty. 
There is a rather shocking hypocrisy in the call to “save” their 
citizens from such fates in countries which they voluntarily entered. 
Yet this issue was hardly touched upon in the Parliamentary 
debates. It might be argued that the definition of “trafficking” in 
countries like Thailand is unfairly weighted against the accused, 
since mere possession of amounts above a certain quantity may be 
~ treated as proof of trafficking. However, neither the Act nor the 
Convention allows a prisoner who has been transferred to 
challenge his continued detention on the basis that his conviction 
was unfairly obtained; instead, he must use such appeal procedures 
as exist in the country where he was convicted. If it is thought that 
the foreign law itself is too harsh, perhaps the prisoner ought to be 
able to challenge his continuing detention. But were such a 
challenge permitted, then it is most unlikely that many countries 
would agree to transfers taking place. For example, when American 
prisoners began to challenge their continued detention following 
repatriation from Mexico, the Mexican government threatened to 
tear up the transfer treaty. Yet it seems an odd way of going about 
things to repatriate a prisoner, partly because it is thought that he 
is suffering unduly in another country, and then to expect him to 
serve a much longer sentence than is deemed appropriate here. 

It is assumed that normally, the sentence will attract remission 
and parole after transfer, and the Government hopes to insist on 
this in any bi-lateral arrangements made, but the sentencing state 
might not agree to this. Even if it does agree, it is unclear how the 
Parole Board are expected to judge when a prisoner should be 
released, if he has served what might be the requisite period of 
time under domestic law, but far less than he would have served if 
he had not been transferred. It might have been better to have 
confined the Secretary of State’s powers in non-Convention transfers 
to making agreements whereby only the domestic maximum could 
be served where the foreign sentence was greater. 


13 American experience, and accounts of individuals reaching this country seem to 
support this assertion. 
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(b) Differing offences. Under the Convention, the offence for 
which the sentence was imposed must be a crime in both countries. 
The Act imposes no such limitation, therefore going further than 
other countries have so far been prepared to go, and seemingly 
rejecting the view normally taken that “by enforcing a foreign 
judgment, a country would be protecting its own legal and social 
order . . . [thus] mutual punishability must be a general prerequisite 
to international enforcement of penal judgments.” For example, 
it might be desirable to repatriate persons serving sentences for 
consuming alcohol in Muslim countries. It will be interesting to see 
how public opinion reacts to the sight of British businessmen 
serving nine months in an open prison for possessing a bottle of 
whisky, and whether such offenders will be released very soon 
after repatriation. 

While there might just be a case for enforcing such sentences, on 
the basis that they will be served in more conducive conditions in 
this country, the position seems quite unjustifiable where persons 
are convicted on trumped up “spying” charges. It would be 
intolerable to imprison in this country, even for a token period, 
persons such as those detained in Libya in retaliation for the 
expulsion of the Libyan diplomatic staff in 1984, or hostages such 
as those seized in Iran after the escape of the Shah. Assuming such 
persons were tried, convicted and sentenced, however, it was 
accepted in Parliament that it would be up to them to decide 
whether they were prepared to be transferred to serve their 
sentences, or to remain in the foreign country and hope that their 
release would be secured by diplomatic means. One must doubt 
whether this represents freedom of choice. 

As regards transfer from this country, concern was expressed in 
the debates as to whether persons convicted of terrorist offences 
would be repatriated, possibly as part of an exchange deal for 
British citizens detained abroad. It is most unlikely that such 
offenders would be dealt with under the Act. The Government 
asserted that terrorism would be one of the “compelling reaons of 
public policy” justifying refusal to consent to transfer. Any “deal” 
would no doubt be handled as an aspect of foreign relations. 


Conclusion 


The Act marks a new departure in its recognition of the 
enforceability of foreign criminal judgments. The Convention is the 
latest in a series of such documents promulgated by the Council of 
Europe, but it is the first to receive widespread support and the 
first which has prompted legislation here. Earlier Conventions 
sought to do either too much or too little. The European 
Convention on the International Validity of Criminal Judgments 


14 Oehler, “Recognition of Foreign Penal Judgments and their Enforcement” in M. 
Bassiouni & V. Nanda, A Treatise on International Criminal Law (1970), Vol. 2, Chap. 
VII at p.276. 


190 THE MODERN LAW REVIEW [Vol. 48 


1970 was a full-scale measure covering enforcement of imprisonment, 
fines, confiscations or disqualifications, and found favour in only a 
few countries. More modest efforts were made to enforce the 
supervision of offenders on conditional release, or the punishment 
of road traffic offenders in two Conventions in 1964. This 
Convention, and the Act, reflect the increased recognition that 
greater mobility has led to more foreign nationals being convicted 
in foreign countries, and also the increased anxiety about the 
international nature of crimes such as drug trafficking. 

For individual prisoners, the Act marks the first time that their 
consent has been regarded as a pre-requisite to their transfer to 
another prison. The praiseworthy stress laid by the Government on 
the need of prisoners to maintain links with their families, both 
from a humanitarian and rehabilitative point of view, rests 
uncomfortably with the Prison Department’s virtually unfettered 
discretion in moving prisoners from one institution to another, 
without their consent and often regardless of family ties.” It 
appears that, not for the first time, the Government’s stance on: 
penal matters varies according to whether its audience is an 
international or a domestic one. 


GILLIAN DouGLas* 


THE Data PROTECTION Act—LitrLe BROTHER Ficnts Back? 


SINCE the publication of George Orwell’s novel, the year 1984 has 
been indelibly associated with the vulnerability of the individual to 
the State’s information gathering activities. It is ironic, therefore, 
that that year should have seen the passage of the Data Protection 
Act, a measure which promises to usher in a new era of 
accountability and accessibility in relation to the collection and 
dissemination of information. 

Although the Act will benefit individuals, commercial necessity 
provided the major spur to its introduction. Developments in 
computers and telecommunications have allowed computer activities 
to transcend national boundaries. Fear of a resultant erosion of 
national sovereignty led to the OECD! and the Council of Europe? 
producing, respectively, guidelines and a convention concerned 
with international data flows and their impact upon individuals and 
states. Desirous of maintaining a free flow of information, yet 
aware of the possibility of abuse, both bodies adopted a carrot and 





15 See R. v. Secretary of State for the Home Department, ex parte McAvoy [1984] 3 All 
E.R. 417 (Q.B.D.). 

* Lecturer in Law, University of Bristol. The author wishes to thank the National 
Council for the Welfare of Prisoners Abroad for providing her with much valuable 
information. The views expressed in this Note are her own. 

1 Council Recommendation Concerning Guidelines Governing the Protection of Privacy 
and Transborder Flows of Personal Data (September 23, 1980). 

2 Convention for the Protection of Individuals With Regard to Automatic Processing 
of Personal Data (January 28, 1981). 
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stick approach. This safeguards the unimpeded flow of data 
between those states which maintain satisfactory data protection 
legislation but retains the possibility of sanctions being imposed 
against any whose domestic policies are inadequate. In order to 
ensure the United Kingdom’s compliance with international 
standards and to avoid the catastrophic economic consequences of 
being placed in data quarantine, the passage. of the Data Protection 
Act, which received the Royal Assent on July ‘12, was vital.’ 

The Act will, subject to an inevitable number of exceptions, 
apply whenever personal information relating to a living identifiable 
individual, or (in the Act’s rather inelegant phraseology) a “data 
subject,” is processed using automated (effectively, computerised) 
equipment. Personal information includes any statement of opinions 
held regarding the individual but excludes any statement of 
intention relating to him. “Processing” is defined as the act 
of amending, augmenting, deleting, re-arranging or extracting 
information. It is further provided, however, that where such 
operations are carried out solely in order to prepare the text of a 
document, i.e. basic word-processing operations, the Act will not 
apply. Anyone who processes such information or who has such 
processing carried out on his behalf (a “data user”) or who 
provides processing facilities for data users (a “computer bureau”) 
will need to comply with the requirements of the Act (s.1). 

The scope of the Act extends far beyond traditional concepts of 
data banks. There is no requirement that personal information 
should be stored in a systematic form. It is sufficient that it 
appears, no matter how peripheral or insignificant its. appearance 
may be. Thus, for example, the inclusion of transcripts of legal 
cases in a computer data base will require registration as these will 
contain the names of various parties involved in the litigation. 

Although the scope of the Act is wide, a variety of applications 
are excluded from its coverage. The most controversial exemption 
applies in favour of any data bank where a Minister of the Crown 
certifies that this is required in the interests of national security 
(s.27). In view of disclosures of the scale of record keeping 
maintained by the security services,* and whilst recognising that a 
degree of immunity is required, it is perhaps to be regretted that 
such blanket exemption should be granted. Comparison may 
legitimately be made with the situation applying in respect of 
business records under the Consumer Credit Act of 1974. This 
measure recognises that where commercial information is involved 
it might be undesirable to allow the subject of that information 
access to it but provides that the Director General of Fair Trading 
may inspect such records in order to ensure that they comply with 


3 The Act will be brought into force over the next three years. For the transitional 
provisions see s.42. 
4 See, for example, New Scientist, March 1, 1984. 
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the requirements of the Act." In similar vein, it would surely have 
been possible to ensure that the Registrar or some member of his 
staff should have been given sufficient security clearance to allow 
them access to national security files in order to check that the 
exemption granted to them was not being abused. 

Two further exemptions are offered in respect of the storage of 
information for financial purposes. The first applies where personal 
details are maintained for payroll purposes and the second benefits 
accounting (including managerial accounting) data (s.32). It must 
be stressed that if such data is used for any other purpose, for 
example, if information concerning bad debts is passed on to a 
credit reference agency, the Act will apply. 

Under normal circumstances mailing lists will be covered by the 
Act. Exemption is, however, offered where the data is held only 
for the purpose of distributing material to individuals and where 
they have consented to the use of their details for this purpose 
(s.33(2)(b)). 

Two final exemptions are intended to benefit the small scale data 
user. The Act will not apply where data is held for social or 
domestic purposes (s.33(1)), thereby excluding the hobbyist. 
Exemption is also offered to unincorporated clubs who hold 
personal information on their members, who have consented to 
this practice (s.33(2)(a)). 

Even allowing for-these exemptions a vast number—estimates 
range up to 400,000—of computer applications may be covered by 
the Act.® The impact of the Act upon these can be divided into 
two categories: first, a requirement to register details of the 
operation and, secondly, a requirement to comply with a variety of 
data protection principles. 

Initially, we must consider the requirement to register. Appli- 
cations for registration must be made to an official appointed to 
supervise the operation of the Act, the Data Protection Registrar. 
The first holder of this office will be Mr. Eric Howe. Mr. Howe, 
who took up his appointment on September 20, 1984, is charged 
with the duty of compiling a Data Protection Register. Appearance 
on the Register, which will be a public document, will be essential 
to the legitimate continuation of a data user’s activities. Any 
application for registration must contain sufficient details in order 
to comply with the requirements of section 4(3). These consist of 
identifying details of the user, a description of the purpose for 
which it is desired to hold data, the sources from which details will 
be obtained and to which it might be disclosed. If it is envisaged 
that data might be exported outside the United Kingdom details of 
the intended recipients must be supplied. Finally, an address must 


5 Consumer Credit Act 1974; s.160. 
é The Institute of Data Practitioners and Managers quoted in Official Report, Standing 
Committee H, March 6, 1984; col. 271. 
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be specified as being that from which the user will respond to any 
request for subject access under the relevant provisions of the Act. 

The Registrar is not obliged to accept an application but his 
discretion is circumscribed by section 7(2) which provides that he 
may only do so if he considers that the particulars supplied to him 
are not sufficiently detailed, or if he is satisfied that the applicant is 
likely to contravene any of the data protection principles or that, 
from the information available to him, he is not satisfied that the 
applicant is unlikely to contravene any such principle. It was 
indicated in Parliament that these powers would only be exercised 
when the Registrar had received information suggesting malpractices 
and that he would not be expected to investigate on his own 
initiative.” The chances of an application being rejected are lessened 
by transitional provisions which state that for the Act’s first two 
years an application may be rejected only for the first reason 
mentioned above, namely, that insufficient information had been 
volunteered (s.42(2)). 

In the event that an application is rejected an appeal will lie to a 
tribunal, the Data Protection Tribunal, established under the Act. 
This body will be composed of a legally qualified chairman and 
equal numbers of members representing the interests of data users 
and subjects. The Tribunal may hear appeals based on questions 
either of fact or of law. A further appeal, on a point of law, will lie 
to the High Court (s.13). 

Assuming that an application for registration is successful the 
major requirement imposed upon data users will be that they 
_ comply with eight “data protection principles.” These are found in 
Schedule 1 and have been taken almost verbatim from the terms of 
the Convention and Guidelines and form a data protection 
equivalent to the Ten Commandments. It is, perhaps, an indication 
of technological progress that whereas 10 rules were considered 
necessary to regulate human conduct eight should suffice in the 
computer field. As with the Commandments the data protection 
principles represent general admonitions which leave considerable 
scope for interpretation. Thus they require that data be obtained in 
a fair and lawful manner and used or disclosed only in accordance 
with details supplied at the time of registration. Further, the data is 
to be reasonably accurate, topical and relevant while appropriate 
security precautions are to be taken in order to prevent it being 
damaged, lost or disclosed other than in accordance with the 
registered particulars. Finally, individuals must be granted access to 
information held concerning them. 

While these principles undoubtedly enunciate worthy sentiments, 
considerable elaboration will be required in order to cope with 
. every individual data application. Thus, for example, in considering 
the adequacy of security precautions, an analysis will have to be 


7 Official Report, Standing Committee H, March 8, 1984; col. 309. 
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made of the likely consequences of any failure. Further exposition 
is likely to come in one of three ways. First, the Act provides 
regulatory powers enabling the Secretary of State to require 
additional safeguards as a prerequisite to the storage of information 
relating to an individual’s racial origin, political or religious 
opinions, physical or mental health, sexual life or criminal 
convictions (s.2(3)). Secondly, section 36(4) imposes a duty upon 
the Registrar to encourage, whenever he considers this appropriate, 
the production of codes of practice by trade associations or similar 
bodies in order to assist their members in complying with the 
principles. The Lindop Committee, which was set up in 1976 in 
order to advise the Government as to the form which data 
protection legislation should take, recommended that some 37 
statutory codes of practice should be created covering the spectrum 
of computer applications.” This proposal did not find favour with 
the Government and, indeed, it was only at a late stage in the 
Bill’s passage that an amendment was introduced granting positive 
encouragement to the idea that the Registrar should take action in 
this area. The solution finally adopted has the merit of limiting 
the workload of the Registrar, but will inevitably, produce lacunae 
as some professions prove more eager than others to introduce 
voluntary codes. It must further be pointed out that the Act has no 
provision for the Registrar to grant his approval to any code and, 
therefore, that compliance with a code will not guarantee compliance 
with the principles. Finally, in this context, the Act itself expands 
upon the two principles which would appear to have the most 
significant impact upon both data subjects and users, the third 
principle preventing unauthorised disclosure of data and the seventh 
requiring individual access. 

From the individual’s standpoint the latter principle would appear 
-to be of the utmost importance. Section 21 provides that a request 
for access, accompanied by a statutory fee (expected to be in the 
region of £3-8"') must be satisfied within 40 days by the provision 
of a copy, in intelligible form, of information held concerning the 
data subject. This right of access is not universal, however, being 
subject to one general and a number of specific exceptions. 

A data user will be entitled to deny subject access whenever this 
would necessitate revealing the source of data held by him (s.21(4)). 
This provision is intended to avoid the possibility that unrestricted 
subject access could result in users’ sources of information drying 
up but may be considered excessive in that it will allow access to 
be denied even where the source has no objection to information 
supplied by him being divulged. 


8 Report of the Committee on Data Protection 1978, Cmnd. 7341. 

° Supra p.291. 

10 For debate on this point see Official Report, Standing Committee H, April 12, 1984; 
cols. 791~808. 

1 Official Report, Standing Committee H, March 22, 1984; col. 450. 
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Perhaps the most significant restriction upon the right of access is 
contained in section 29 which provides that, where information is 
maintained by police or taxation authorities, subject access may be 
denied if this would be prejudicial to the prevention or detection of 
crime, the apprehension or prosecution of offenders or the 
collection or assessment of any taxes. When police representatives 
gave evidence to the Lindop Committee on Data Protection they 
were clearly of the view that all police records held for operational. 
purposes should be totally immune from subject access.” If a final 
decision on access were to lie with the police it would not appear 
unreasonable to expect that few individuals would obtain access to 
information held about them. Under the Act, however, an 
individual who is refused access may raise the matter with the 
Registrar. The Registrar may seek an explanation for the refusal 
and unless this proves satisfactory may serve an enforcement notice 
“compelling” disclosure. Obviously, much will depend on the 
inclination of the Registrar, in particular whether he will simply 
accept a bland assertion that disclosure would be prejudicial to 
crime prevention generally, or whether he will require that the 
information should be linked to some specific line of enquiry. 

A further restriction upon the right of access is contained in 
section 34(2). This provides that: 


“The Secretary of State may by order exempt from the subject 
access provisions personal data consisting of information the 
disclosure of which is prohibited or restricted by or under any 

. enactment if he considers that the prohibition or restriction 
ought to prevail over those provisions in the interests of the 
data subject or of any other individual.” 


This provision represents a considerable improvement on the 
Government’s initial proposals which would have empowered 
exemption whenever a statute prohibited or restricted the publication 
of information. This wording would have encompassed the Official 
Secrets Act which prohibits the publication of almost any 
Government information. The new wording retains the broad 
coverage but adds the rider that the restriction must be for the 
benefit of the data subject or of some other individual, i.e. not the 
Government. 

It was frequently acknowledged in Parliament” that medical data 
is amongst the most sensitive information pertaining to any 
individual. Complex and sometimes conflicting issues arise here as 
epitomised by the patient’s “right to know” and the physician’s 
duty to safeguard his patient’s interests. Section 29 of the Act 
accordingly provides for the modification or exclusion of the subject 
access provisions where the information stored relates to the mental 
or physical health of an individual. Subsection (2) contains similar 





12 Cmnd. 7341, supra p.85. ; 
3 See e.g. Official Report, Standing Committee H, April 5, 1984; col. 684. 
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provisions in relation to social work matters but adds the proviso 
that any such restriction may only be imposed where access would 
prejudice the carrying out of social work functions. It must be 
stressed, however, that unless or until such orders are made 
unrestricted subject access will apply. As this will not commence 
before 1987 there is ample time for any necessary measures to be 
taken. In Parliamentary debate it was suggested that these might 
take the form of prescribing the procedures by which access will be 
given, for example to ensure that a physician is on hand to explain 
the meaning of entries on a record." 

Other exemptions are of a more specialised nature. Section 30 
provides that where data is held in connection with certain statutory 
provisions, to be specified by regulation, designed to protect the 
public against loss caused by irregularities in banking, investment 
or financial services or in relation to the management of companies 
or the conduct of discharged or undischarged bankrupts the subject 
access provisions will not apply. Next, section 31 provides that 
information received from third parties in connection with the 
making of judicial appointments is to be immune from subject 
access. (A report in the Observer of January 30, 1983, revealed 
that the Lord Chancellor’s Office now maintains such information 
on computers.) Similarly where a claim of legal professional 
privilege may be made in relation to information the subject access 
provisions do not apply. Finally, section 33 exempts data held only 
for research or statistical purposes, whilst section 34(9) allows 
access to be denied if this would expose the user to criminal 
proceedings, other than for an offence under this Act. 

In the above situations, subject access may be totally denied. A 
different approach has been adopted in the case of examination 
records. It was recognised that the normal requirement that a 
request for access must be satisfied within 40 days could pose 
problems for many exam boards which may place initial results on 
computers several months before they are published. The Act, 
accordingly, allows subject access to be denied until after 
publication. After this, however, any information which has at any 
time been recorded must be divulged, a requirement which may 
give food for thought to those examination authorities which, 
traditionally, have informed candidates only as to the fact of their 
success or failure or as to the grade which they have attained. 

In contrast to the divulging of information envisaged by the 
seventh principle, the third principle places restrictions upon a data 
user’s freedom to disseminate information in any way he wishes. 
Normally an offence will be committed if information is disclosed 
otherwise than in accordance with the terms of an entry in the 
Register. As with all good rules this is subject to a number of 
exceptions, so much so that Sir Norman Lindop was moved in a 


14 Official Report, Standing Committee H, April 10, 1984; cols. 780-781. 
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letter to The Times to claim that the Act perpetrated “a fraud on 
the public” in that it proclaimed that data could only be disclosed 
in accordance with recorded terms whilst allowing secretive 
disclosures to continue. 

The major, and most controversial, exemption to the non- 
disclosure principle is contained in section 28(3). This excludes the 
principle where data is disclosed in connection with: 

V the prevention or detection of crime; 
b) the apprehension or prosecution of offenders; or 
c) the assessment or collection of any tax or duty” 


and where compliance with the principle would prejudice these 
purposes. 

The effect of this exception will be to give the police and tax 
authorities virtually unrestricted access to every data bank in the 
country. When challenged on this point, the Government’s response 
was to point out that nothing has prevented such access in the 
past.© This is undoubtedly true but is, it is submitted, irrelevant. If 
the Data Protection Act is to have any credibility as a measure to 
further civil liberties it must provide positive benefits rather than 
merely maintain the status quo. Even accepting that this exception 
may, at times, be justified two elementary precautions come to 
mind. First, that a decision to grant access should be taken at a 
high level of management within the data user’s organisation and, 
secondly that the Registrar should be informed of such disclosures. 
The Act, generally, requires no such precautions, although in the 
case of medical data it has been recognised that special care needs 
to be taken. It has been announced that a directive will be issued 
under the National Health Service Act 1977 requiring that medical 
data may only be disclosed under the authority of a medical 
practitioner.” (Section 2(5) of the Act provides for Orders to be 
made applying similar standards in the private sector.) 

Other exemptions from the non-disclosure principle are less 
controversial, applying when the data subject has himself consented 
to the disclosure, where the disclosure takes place in order to allow 
the data user to obtain legal advice, where a court or statute orders 
disclosure or, rather more obscurely, where the disclosure is 
urgently required in order to “prevent injury or other damage to 
the health of any person” (s.34). 

A failure to comply with the data protection principles can have 
consequences in two areas. First, the data user may face legal 
proceedings instituted by aggrieved individuals and, secondly, may 
incur problems in his relationship with the Registrar. The Act 
makes two courses of action available to data subjects; sections 22 
and 23 providing an entitlement to compensation in a variety of 


15 The Times, March 26, 1984. 
16 Official Report, Standing Committee H, April 5, 1984; col. 702. 
17 Official Report, House of Commons, June 5, 1984; cols. 217-218. 
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circumstances, whilst section 24 prescribes the circumstances under 
which inaccurate data may be corrected or erased. 

In considering the new rights to compensation it must be 
remembered that the remedies offered by the Act are additional to 
those, such as defamation or breach of confidence, already existing 
under the general law. Section 22 provides that compensation may 
be payable when an individual suffers damage and distress (but not 
distress alone) as a result of the presence in a data bank of 
incorrect or misleading information concerning him. It is not 
required that the loss should have been caused by the transfer of 
the information to a third party; if a patient, for example, is 
injured by incorrect treatment resulting from an inaccurate medical 
record it would appear that an action would arise under section 22. 
Not every piece of inaccurate data will found an action for 
compensation, however. If data is received, and is marked as 
having been so received, from a third party, no liability will arise 
in the event of its inaccuracy. This defence will not be available if 
a data subject has previously notified the user that he disputes the 
accuracy of the report and an indication to this effect has not been 
included in the record. Further, it will always be a defence for a 
user to show that he had taken reasonable care to ensure the 
accuracy of data held by him. 

A variety of legal actions is available to data subjects. Section 23 
provides an alternative basis for liability in the event that an 
individual suffers damage and distress as a result of damage to, or 
the destruction of, data concerning him or the transmission of the 
data to a third party in violation of the terms of a registration 
application. Liability will only arise, however, where the action 
occurs without the authority of the user. 

Additionally to, or alternatively from, an action under sections 
22 and 23, proceedings may be raised under section 24. The 
intention behind this provision would appear to be essentially 
preventative in that it allows correction of incorrect information 
before the need for proceedings under the previous section might 
arise. 

In one important respect the terms of section 24 are more 
generous than those of its two predecessors. The fact that 
information was supplied by a third party will not constitute a 
defence, although in such a case the court will have the option of 
ordering that a record be amended by the conclusion of the 
individual opinions regarding a disputed point. Section 24 further 
provides that if an unauthorised disclosure of information has 
taken place, and if there appears to be a substantial risk of its 
recurrence, the court may order erasure of the offending data. 

In one, rather Orwellian, respect the impact of section 24 may 
prove more far-reaching than was envisaged by its draftsmen. 
Several major newspapers currently maintain, and make available 
for public access, computerised data bases composed of the contents 
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of their various issues. The act of placing the information on 
computer will bring the provisions of the Act into play, including 
those of section 24. If details are amended because of the operation 
of this provision, no mention of this fact need be made in the data 
base and, consequently, such records may no longer be relied upon 
as representing an accurate statement of the contents of any 
publication. 

As an alternative to instituting such legal proceedings an 
aggrieved individual may attempt to persuade the Registrar to take 
action on his behalf. In Parliament it was argued that the Registrar 
should be charged with the duty of acting upon any complaints 
made by data subjects; but the approach adopted is essentially 
permissive, section 36(4) obliging the Registrar to take action only 
when a complaint is made promptly by an individual who has been 
directly and substantially affected by the actions of a data user. In 
other cases the Registrar’s discretion to act, whether upon receipt 
of a complaint or on his own initiative, is unlimited. 

If the Registrar should choose to act, a variety of actions is made 
available to him. Breach of the data protection principles or of any 
of the other requirements of the Act will constitute a criminal 
offence. Section 19 prescribes the penalties applicable to such 
offences and provides that a prosecution may be brought only by, 
or with the consent of, the Registrar. One option available to the 
Registrar will thus involve the institution of criminal proceedings. 
Alternatively, the Registrar may choose to dispose of the matter 
himself. Section 10 provides that, if he is satisfied that a breach of 
the data protection principles has taken place, he may serve an 
“enforcement notice” requiring a data user to act, or to refrain 
from acting, in specified ways. In the event that an enforcement 
notice is ignored, or the circumstances of a breach are such as to 
render service of an enforcement notice inadequate, section 11 
empowers the service of a “de-registration notice,” the effect of 
which will be to render continuance of the user’s computer activities 
illegal. Failure to comply with either of these notices will constitute 
an offence but an appeal against their service will lie to the Data 
Protection Tribunal. 

If he considers it necessary in order to obtain evidence justifying 
service of an enforcement or de-registration notice the Registrar 
may approach a circuit judge with a view to obtaining a warrant 
permitting a search of a data user’s premises. Normally a user must 
be informed of the fact that such an application has been made, 
but provision is made for this requirement to be waived if the 
Registrar can satisfy the court that the matter is one of urgency or 
that informing the user would defeat the object of the entry 
(Schedule 4). 


18 Official Report, Standing Committee H, April 12, 1984; cols. 791-808. 
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The final function of the Registrar to be considered relates to the 
fear of data isolation which prompted the introduction of the Act. 
By section 12 the Registrar is empowered to serve a transfer 
prohibition notice which will prohibit the export of data to a state 
which does not comply with the requirements of the European 
Convention. 


Conclusion 


The Data Protection Act will not provide a panacea for all the 
threats posed to an individual’s privacy by the storage and 
dissemination of personal information. In particular it is to be 
regretted that manual records are totally excluded from the Act’s 
scope. It is to be hoped, though, that administrative expediency 
alone will ensure that similar procedures are applied to all records 
whatever their medium of storage. It may well be that the major 
change brought about by the Act will be one of attitude. Hitherto 
cocooned in a web of secrecy, those who compile records and 
make value judgments will now have to act in the knowledge that 
their conclusions may be scrutinised and challenged by their 
subjects. “Big Brother” may still watch but his gaze will be less 
threatening. 


Ian J. Lioyp* 


* Lecturer in Law, Strathclyde University. 1 wish to thank Professor J. M. Thompson 
for helpful comments on an earlier draft. 





REPORTS OF COMMITTEES 


COMMISSION OF INQUIRY CONCERNING CERTAIN ACTIVITIES OF THE 
RoyAL CANADIAN MOUNTED POLICE. SECOND REPORT: “FREEDOM 
AND SECURITY UNDER THE LAW” 


In July 1977 a Royal Commission was appointed by the Government 
of Canada with a wide mandate to investigate allegations of 
unauthorised and illegal activities by the Royal Canadian Mounted 
Police (R.C.M.P.) and to make recommendations for necessary 
reform in the security service of the R.C.M.P. (The first report of 
the Commission dealt with security and the protection of information 
and the third report dealt with the question of governmental 
knowledge of the R.C.M.P. wrongdoing.’) The second report of 
the Commission was issued in August 1981 and forms the basis of 
the recent Security Intelligence Act.? The two volumes of this 
report run to over 1,200 pages and provide a comprehensive 
conceptual analysis of the proper role of an intelligence agency in a 
liberal democracy. From a comparative point of view, those 
sections dealing generally with the role, functions and methods of a 
security intelligence agency (Part V), the management, personnel 
and structure of the agency (Part VI) and the direction and review 
of the security intelligence system (Part VIII) are of the greatest 
interest, and this note will concentrate on those parts. 

It would be useful to recount briefly the misdeeds of certain 
members of the security service, which led to the establishment of 
the Commission, and to explain how they went unchecked. The 
routine commission of illegal and unauthorised acts came to light 
following the trial for arson of a former member of the force, 
Robert Samson, in 1976. Samson stated at his trial that “he had 
done much worse things” for the service. It transpired that certain 
sections of the security service had conducted a campaign of 
harassment against Quebec separatists and left-wing groups. Political 
offices had been broken into and membership lists stolen. A false 
communiqué was issued as part of a disinformation campaign and 
property was destroyed. Associates of suspected terrorists were 
kidnapped and attempts made to coerce them into becoming 
informers. The security service as a whole also engaged in unlawful 
mail checks and mail opening, and surreptitious entries to private 


1 The Commission of Inquiry Concerning Certain Activities of the Royal Canadian 
Mounted Police. First Report. Security and Information. 1979. Second Report Freedom 
and Security under the Law 1981. Third Report Certain R.C.M.P. Activities and the 
Question of Governmental Knowledge. 1981. Reports published by: Department of Supply 
and Services, Ottawa. . 

? Canadian Security Intelligence Service Act. Chap. 21. Statutes of Canada 1983-84. 
Passed by the House or Commons on June 21, 1984. Commencement order in Canada 
Gazette, July 28, 1984. The Act follows closely: the recommendations made in the . 
Report. Where there is a significant divergence between the’two documents, this will be 
noted. s 
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premises to affix wire-taps and electronic bugs for many years prior 
to the enactment of legislation permitting such activities subject to 
certain conditions.? 

In addition, surveillance of political parties and activist groups, 
particularly to the left of the political spectrum but not limited to 
them, went far beyond what was authorised or to be expected in a 
democracy. Such actions, particularly the latter, could not be 
explained away as simple abuses of power by over-zealous junior 
staff. The Commission considered that the main reasons why this 
unauthorised conduct was permitted to go unchecked were the 
absence of a clear legal mandate for the service framing permissible 
categories of intelligence activity and the absence of political 
direction from the Minister nominally in charge of the R.C.M.P., 
the Solicitor-General. The holders of that office were reluctant to 
interfere in police business as they saw it,* and the Commissioner 
of the R.C.M.P., to whom the Director-General of the Security 
Service was directly responsible, resisted any attempts by the 
Minister’s department to exercise control, or even supervision. In 
consequence, there were no restraints, except financial, on the 
service’s intelligence gathering capacity. The results of this can be 
illustrated by the service’s treatment of the Communist Party of 
Canada and radical groups. 

The service’s blanket coverage of all things communist in Canada 
extended even to politicians and prominent activists of other parties 
who supported a policy option that was also supported by the 
Communist Party of Canada. The Commission stated “the kind of 
thinking reflected in these files shows both an anti-left bias in the 
judgement of members of the Security Service and a tendency 
“towards the worst kind of guilt by association.” Files were opened 
on the most tenuous of connections, and on the flimsiest evidence. 
An ex-member of the service commented: “You never know when 
you might need a piece of information. If someone happened to be 
in the same photograph in a newspaper as an individual for whom 
we already had a file, then I opened a file for the new name too.”® 

For the service to “err on the side of caution” was understandable, 
especially after it had been found lacking in the October Crisis of 
1970.7 It is also inevitable if the efficiency of an intelligence officer 


3 Protection of Privacy Act Statutes Canada 1973-74., Chap. 50 brought into force s.16 
of the Official Secrets Act 1974. 

4 Indeed, the Commission found that, so far as action against separatist terrorists was 
concerned “Ministers and senior officials had, effectively insulated themselves from any 
knowledge of how the Security Service was iri fact dealing with the problem on a day to 
day basis” (Part V, Chap. 3, para. 92). In security jargon this is known as “deniability.” 

Part V, Chap. 3, para. 120. 

é Quoted in E. Mann and J. A. Lee, “R.C.M.P. v. the People” Don Mills, Ont.: Gen. 
Pub. Co., (1979), p.146. 

7 The service had provided the federal government with little warning of the separatist 
terrorist campaign in Montreal. Its intelligence assessments which formed the basis for 
the internment of more than 400 suspects were out of date and inaccurate. Kelly and 
Kelly, Policing in Canada (1976), p.153. 
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is measured in terms of quantity of information amassed. An ever- 
widening net of surveillance develops, not through bias, but a 
simple desire to be seen as doing the job well.® If necessary, 
security problems could be conjured out of nothing. The 
Commission studied a paper on radical left wing groups prepared 
by the service for the Solicitor-General’s office and criticised “the 
careless use of language to create sinister impressions. Thus certain 
individuals when they joined or attempted to influence an 
organisation, were said to be ‘penetrating’ it. When left-leaning 
people met, the group was described as a cell.”® 

The Commission concluded from these and other cases dealing 
with surveillance of trade unions, militant black and Indian groups, 
Members of Parliament and universities that “members of the 
Security Service have not understood the difference between 
legitimate political dissent which is essential to our democratic 
system, and such political advocacy and action as would constitute 
a threat to the security of Canada.”!° 

Having dealt very briefly with the lessons to be learnt from the 
past, the Commission’s recommendations for the future can now 
be studied. The Commission dismissed the view that there was no 
need for a security service in a democracy, criminal offences being 
a concern only of the police, and actions short of criminal offences 
not being anyone’s concern. There was, the Commission considered, 
a vital need to monitor the activities of foreign intelligence agencies, 
to give the Government advance warning of acts of political 
terrorism and to safeguard democratic institutions from subversion. 
To leave Canada without a security service was tantamount to 
declaring her fair game. This having been decided, the Commission 
characterised the issue simply as to secure democracy against both 
its internal and external enemies, without destroying democracy in 
the process.!! 

The Commission considered that there are three essential 
requirements of democracy: responsible government, the rule of 
law and freedom of legitimate political dissent. It is stressed that 
these “are not to be compromised, whittled down, or balanced off 
to make effective security possible.”!? 

By responsible government the Commission meant “the security 
system must be an open book to responsible Ministers and the 
Prime Minister. They cannot be expected to know everything that 
a security agency does, but they can and must be expected to know 





8 “The efficiency of a man might be measured in terms of getting new information for 
a file, or setting up a new file. A fatter file would count too . . .” Mann and Lee op. cit. 
p.133 

° Part V, Chap. 3, para. 224. Nor was this paper kept secret. The names of suspected 
radicals working in government departments were circulated to other government 
departments and foreign intelligence agencies. 

° Part V, Chap. 3, para. 60. 

11 Part II, Chap. 1, para. 16. 

12 Part V, Chap. 1, para. 6. 
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the policies governing the operations of the security agency and to 
establish procedures for ensuring that operations raising difficult 
policy issues are brought to their attention.” Henceforth, 
“deniability” was not to be tolerated.'* 

The Commission also insisted on the rule of law as an absolute 
principle. Members of the security service must not be permitted to 
break the law in the name of national security.» If the service 
could not function efficiently without a particular extraordinary 
power, it was for Parliament to grant it to them, not for them to 
take for themselves. The Commission here did not consider its 
attitude naive or unreasonably inflexible. National security was not 
necessarily a dirty business.1° 

The Commission recognised that the third requirement— 
democratic dissent—is perhaps the most awkward to maintain 
because of the difficulties involved in drawing a hard and fast 
distinction between, on the one hand, those who wish to overthrow 
the democratic system, or use violence or threats of violence to 
violate democratic procedures, and on the other hand, those who 
seek radical change in the social, economic or political arrangements 
within the democratic system. 

The right of democratic dissent requires that the advocacy of 
unpopular ideas be not confused with attempts to subvert 
democracy. The Commission expressed the view that: 


“A democracy is not liberal unless it permits those of its 
citizens who seek very basic social, economic or even 
constitutional change within the democratic system to expound 
their viewpoint in public and seek adherents to their cause. If 
citizens who exercise this freedom have their activities noted in 
secret security dossiers to be used against them by the state, 
the enjoyment of such freedom is imperilled.”!” 


Accordingly the major substantive change the Commission 
recommended in the mandate of the service was that the definition 
of subversion “the use of force, or any criminal means to accomplish 


3 Part V, Chap. 1, para. 7. 

14 Ex-Director General John Starnes was in fact left with much of the blame for the 
illegal acts committed by the service in the early 1970s, despite his angry testimony that 
the Solicitor-General “would have to be an idiot” not to know what had been going on. 
See Toronto Globe and Mail, November 7, 1978. See also J. Sallot, “Nobody Said No” 
(Toronto: James Lorimer and Company, 1979), p.182. 

15 The Commission quoted the words of Brandeis J. of the U.S. Supreme Court in the 
case of Olmstead v. United States (277 U.S. 438, 485 (1928)), “Crime is contagious. If the 
Government becomes a lawbreaker, it breeds contempt for the law.” In line with this 
reasoning it also recommended the deletion of the agency’s power to “deter, prevent and 
counter” subversive activity. (Part V, Chap. 6, para. 5.) 

16 Equally they rejected this argument as a reason for separating the police and 
security functions; that the police ought to be kept uncontaminated. Cf. the earlier 
Canadian Royal Commission on Security. Report 1969, para. 57. The Commission did, 
however come out in favour of separation on other grounds. Following Australian and 
New Zealand practice it recommended that the new agency should have no police 
powers. 

" Part I, Chap. 1, para. 22. 


Mar. 1985] REPORTS OF COMMITTEES 205 


governmental change”® be deleted and a new clause inserted 
allowing the agency to monitor, but only through public sources, 
the activities of legitimate political parties which espouse totalitarian 
ideologies. This was defined as “revolutionary subversion, meaning 
activities directed towards or intended ultimately to lead to the 
destruction or overthrow of the democratic system of government 
in Canada.”*? Intrusive, i.e. secret, surveillance of such organisations 
would only be permitted if there was reason to believe. that it was 
engaged in other carefully defined categories of intelligence work, 
namely: espionage, sabotage, clandestine (covert) action on behalf 
of a foreign power or political terrorism. ; 

The Commission did not consider strikes and demonstrations, 
even if designed to bring pressure on government to change a 
policy and even if accompanied by violence or minor offences, to 
be the concern of a national security agency “unless there is some 
indication of clandestine foreign interference or of deliberate 
attempts to turn peaceful demonstrations into violent confrontations 
destroying the democratic process.” They also, therefore, 
recommended the deletion of the so-called “basket clause” in the 
1975 directive—“the use or the encouragement of the use of force, 
violence or any criminal means, or the creation or exploitation of _ 
civil disorder, for the purpose of accomplishing . . .” subversion, 
espionage, sabotage or terrorism. 

As well as permissible categories, the Commission also 
recommended the inclusion of a negative clause indicating that the 
agency’s work should be limited to what is strictly necessary for the 
purpose of protecting the security of Canada, and that the agency 
should not investigate any person or group solely on the basis of 
that person’s or group’s participation in lawful advocacy, protest or 
dissent.” 

Probably the single most important recommendation the 
Commission made, however, was that the new mandate for the 
agency be established by legislation. The Commission stated: 

“Past esparipnee has demonstrated the dangers involved in 
leaving the definition of these limits to the discretion of the 
government or to the security agency involved—neither the 
government nor the R.C.M.P. has had clear and consistent 
policies on the proper limits of security intelligence operations. 
As a result, R.C.M.P. surveillance on occasion went beyond 
the requirements of the security of Canada.”” 


It is for Parliament, the people’s elected representatives to 
establish the agency and set the boundaries of its activity. The 


18 Cabinet Directive of March 27, 1975, para. (iii). See also section 16(3) of the 
Official Secrets Act 1974. 

19 Part V, Chap. 3, para. 41. 

2 Part V, Chap. 3, para. 35. 

21 Taken from the New Zealand Security Intelligence Service Amendment Act (1977) 
(s.4(2)(b) and the British 1952 Directive to the Security Service (in Cmnd. 2152, p.91). 

2 Part V, Chap. 3, para. 5. 
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semi-autonomous position the R.C.M.P. security service had 
enjoyed was described as “unhealthy”; it had to be made clear that 
the organisation owed its legitimacy to, and was subordinate to, 
Parliament.” There must be no undisclosed additions to the 
mandate by the agency itself or by the Government, whether such 
additions be inadvertent or deliberate. Nevertheless, rather than 
hamstring the agency in the event of an unforeseen threat, and so 
tempt it into a unilateral revision, temporary extensions to the 
mandate could be made by Order in Council. 

Despite the improvements made to the mandate, the Commission 
recognised that the categories of acceptable security activity must 
still, of necessity, be framed in very general terms and that: 


“the meaning which these terms have in practice will depend 
in large measure on how they are interpreted by members of 
the agency’s senior management, government officials and 
Ministers. That is why we shall lay great emphasis on the 
quality of the personnel who lead the agency and carry out its 
responsibilities.” 


b 


The Commission considered that the secret nature of a security 
agency’s work meant unavoidably that the potential for abuse of 
power was very high.” 

They also considered that intelligence work “at times dulls an 
individual’s sensitivity to moral issues”? but basically they regarded 
the R.C.M.P. wrongdoing in the past as being mainly the result of 
structural deficiencies in the law governing the agency and in 
government—management relations, rather than the work of the 
“bad apples.” They thus characterised the problem before them as 
one of organising the system internally in such a way as to reduce 
or eliminate the characteristics within an organisation that lead 
“good” people to act improperly or illegally. They considered that 
it was wrong to rely solely on coercive control mechanisms which 
“police” behaviour or require approval for action from some 
organisation or individual outside the agency (though these external 
controls also have their place in the Commission’s plan for the 
agency). 

Incorporating the mandate of the agency and the intelligence 
gathering methods in legislation was itself considered to be an 
important clarification of the type of behaviour expected of agency 
employees. The Commission also believed it was necessary to 


23 Part V, Chap. 3, para. 13. The Commission rejected the view that a statutory 
mandate would allow ill-disposed people to harass the agency in the courts. This had not 
been borne out by the Australian and New Zealand experience. See Church of 
Scientology Inc. and another v. Woodward and others, High Court of Australia, October 
2, 1980 (1981) C.L.B. 100. 

A Such extension must, however, be reported to the new Parliamentary Committee on 
Security and Intelligence to be established, and both Houses of Parliament must be 
notified of the change and approve it within 60 days. 

25 Part V, Chap. 3, para. 42. 

% Part VIII, Chap. 2, para. 18. 

27 Part VI, Chap. 2, para. 15. 
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incorporate in legislation the detailed recommendations they made 
concerning the appointment of the Director-General of the new 
service; this appointment should be made for a period of five years 
after consultation with the leaders of all the opposition parties to 
remove any element of political partisanship. During his period in 
office he should be removable only for cause (physical or mental 
incapacity, insolvency, or bankruptcy, misbehaviour or failure to 
comply with the statutory provisions of the Act.) To lessen the risk 
of the Director-General becoming set in his ways, or using his 
accumulated knowledge of the nefarious goings-on in politics for 
his own purposes, the Commission recommended a statutory 
maximum period of tenure of ten years.” 

One of the most important’ recommendations concerning the 
Director-General is the increased role the Commission envisaged 
for the Deputy Minister of the Solicitor-General’s Department 
(that is, a permanent civil servant). The Commission recommended 
that the Director-General be responsible to the Deputy Minister 
for developing policy proposals with respect to the agency’s field of 
activities. The reason for the general increased supervisory role the 
Commission prescribe for the Deputy Minister is the administrative 
problems which are inevitably involved in ministerial changes. The 
past record showed that incoming ministers found it difficult to 
master the intricacies of the police and security system sufficiently 
quickly to exercise control over it for the full-term of their offices. 

The Solicitor-General, however, was to retain ultimate ministerial 
responsibility and, moreover, his authority to give instructions to 
the service, albeit through the medium of his deputy and within the 
statutory mandate and subject to the prescribed external safeguards, 
was to encompass both “policy” and “operations,” without 
distinction. In the Commission’s view: 


“such a distinction leads to insurmountable difficulties in 
application, and, even worse, it results in whole areas of 
ministerial responsibility being neglected under the misappre- 
hension that hey fall into the category of ‘operations’ and are 
thus outside the Minister’s purview.”?! 


The decision on whether to commence an investigation of a 
political group in particular required mature political judgement. 
So far as operations were concerned, the Commission took care to 


28 In fact, the Act makes no provision for consultation before appointing the Director- 
General, although the principle is recognised in the arrangements for the appointment of 
the Security Intelligence Review Committee (s.34). 

2 Part VI, Chap. 2, para. 25. Cf. the 48-year period J. Edgar Hoover spent as head of 
the U.S. Federal Bureau of Investigation. f 

% The Commission found that “Ministers [were unable] to exercise control over the 
Security Service because they had no effective means of finding out what it was doing.” 
Part VI, Chap. 2, para. 27. The Act ensures that the Deputy Minister will be sufficiently 
well informed of the agency’s activities, and so be able to supply adequate advice for the 
Minister, by providing for the appointment of an Inspector General with wide powers of 
access to agency information (ss.30-33). 

31 Part VIII, Chap. 1, para. 60. 
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lay down detailed recommendations on intelligence collection 
methods. In addition to strict adherence to the rule of law, the 
Commission considered four other basic principles to be both 
practical and essential for an intelligence agency in a democracy: 
that the investigative means used must be proportionate to the 
gravity of the threat posed and the probability of its recurrence; 
the need to use various investigative techniques must be weighed 
against possible damage to civil liberties or to valuable social 
institutions, the more intrusive the technique, the higher the 
authority that should be required to approve its use; and finally, 
except in emergency circumstances, the least intrusive techniques 
must be used before the more intrusive techniques. 

The Commission envisaged a three level approach to authorisation 
of intelligence collection. First, the agency should make the best 
possible use of public sources of information. No special 
authorisation was required for this, although files were not to be 
opened on individuals here unless there was reason to suspect that 
they were a threat to the security of Canada.” Second level 
investigations would require the approval of a senior member of 
staff at agency headquarters. These methods would include physical 
surveillance of the target and requests for information to foreign 
agencies and for biographical information (for subject identification) 
from other government departments. Such investigations would be 
subject to a continuous ex post facto review by the supervisory 
body to be established, the Advisory Council on Security and 
Intelligence and periodic reports would also be made to 
the Solicitor-General’s department and the new Parliamentary 
Committee on Security. 

It is to “third level” or intrusive investigations that the 
Commission proposed the most sweeping changes. Henceforth the 
use of informers will require the approval of the Solicitor-General, 
and electronic surveillance, surreptitious entry to search and seize, 
mail opening and access to confidential personal (as opposed to 
biographical), information about individuals or groups held by 
government or private sources, will require the approval of both 
the Solicitor-General and a designated judge of the Federal Court. 
Applications to engage in such “extraordinary” (that is, otherwise 
criminal) activities would first pass through a committee of senior 
management on which representatives from the Department of 
Justice would sit and where the legal adviser’s opinion would be 
binding (subject to appeal to the Deputy Minister). Optical 
surveillance and dial digit recorders would also require judicial 





* Part V, Chap. 4, para. 14. Such a rule was considered necessary to eliminate overly 
speculative intelligence gathering. The A.C.S.I. (see below) would subject the build-up 
of files to continuous review. Individuals who suspected that their files were inaccurate 
could appeal to another independent body to be established, the Security Appeals 
Tribunal. 
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warrants. The Commission dismissed the argument that, in 
principle, the judiciary should not be involved in such areas of 
“executive authority.”** As the secrecy of the operation necessarily 
meant that the individual had no opportunity to challenge this 
executive action in the courts ex post facto then the Commission 
considered it indispensable that the judiciary interpose themselves 
between the executive and the citizen before the (possibly illegal) 
act was committed. Warrants would expire after 180 days. Renewals 
would have to be approved de novo. Finally on intelligence 
collection, the Commission considered that full investigations should 
not normally last more than one year.” 

The Commission also envisaged a number of external controls 
on the agency in addition to the agency’s statutory framework, 
political guidance and judicial warrants. These were, a Security 
Appeals Tribunal (S.A.T.), an Advisory Council on Security and 
Intelligence (A.C.S.I.), improved cabinet and interdepartmental 
committees on Intelligence and a new Joint Parliamentary 
Committee on Security and Intelligence. 

It is in this area of external controls that the Act diverges from 
the Report. Instead of two separate bodies, S.A.T. and A.C.S.I., 
the Act provides a Security Intelligence Review Committee of 
between two and four Privy Councillors, holding office during good 
behaviour for a five-year term (s.34). This body will exercise 
broadly the same functions that the Commission envisaged for 
S.A.T. and A.C.S.I. It is to hear complaints concerning the service 
from individuals, especially complaints regarding security clearance 
decisions (ss.38(c), 41, 42), and it will exercise a supervisory 
function over all aspects of the agency’s work, particularly matters 
concerned with intrusive investigations and Ministerial directions to 
the agency (s.38(a)). The Committee has extensive powers of 
investigation and full access to all agency records, but it has no 
executive functions. It is to make periodic and special reports to 
the Minister and an annual report to Parliament (ss.52-54). 

Concerning the role that Parliament should play in supervising 
the security system, the aim of the Commission was to “tilt the 
balance ‘between secrecy and openness slightly away from a near 
monopoly of knowledge on the executive side of government so 
that the work of the agency is based on a parliamentary 
endorsement of its mandate, and subject to a reasonably well- 
informed and knowledgeable process of parliamentary review.”* 


33 Appeals against the judge’s decision not to grant a warrant would lie to a chamber 
of the Federal Court of Appeal (meeting in camera). Part V, Chap. 4, para. 104. The 
Minister would have an mergency power to grant a warrant for a maximum 48-hour 
duration. The A.C.S.I. would review any such decision. Ibid. para. 103. 

# Cf. Lord Denning’s remarks in R. v. Secretary of State for the Home Department, ex 
parte Hosenball [1977] 3 All E.R. 452 at 457 and judgment of the Court of Appeal in R. 
v. Secretary of State for the Foreign and Commonwealth Office and Another, ex parte the 
Council of Civil Service Unions and Others [1984] The Times, August 7. 

35 Part V, Chap. 4, para. 36. 

% Part VIII, Chap. 2, para. 5. 
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To this end, the Commission recommended the establishment of a 
Joint Parliamentary Committee on Security and Intelligence. The 
Committee should consist of not more than 10 members. All 
recognised parties should be represented by proportion of M.P.s. 
The Chairman should be a member of the Opposition. The 
Committee should be established for the life of the sitting 
Parliament, to ensure continuity of membership. 

The Committee would have an annual in camera session on the 
agency’s financial estimates. On this occasion, the Committee 
would be permitted to question the Solicitor-General and his 
officials. The Committee would also have an important role in 
analysing the detailed annual reports the Commission require to be 
made on the use of extraordinary powers of information collection. 
Finally, Parliament would be able by resolution to ask the 
Commission to inquire into and report on any matter relating to 
security and intelligence. 

The Act, in fact, makes no mention of a Parliamentary 
Committee on the lines envisaged by the Commission. This is an 
omission which is all the more surprising bearing in mind the 
importance the Commission attached to the need to reassure the 
Parliamentary opposition that the agency’s mandate was not being 
overstepped, and to the opposition being able to acquire accurate 
knowledge of the agency’s policies and practices and thus allowing 
a “reasonably well-informed and knowledgeable process of 
Parliamentary review.” In the Commission’s view—“the require- 
ments of security and democracy require no less than this.” %7 


Conclusion 


The chief value of this major report is its comprehensiveness. All 
aspects of intelligence work receive close and searching scrutiny. 
The 285 detailed recommendations made reflect the careful 
comparative study the commissioners made in the field of 
intelligence gathering, a fact which also increases the importance of 
the report to other countries.’ Nor can the Report be described as 
an ad hoc response to an isolated incident of wrongdoing, still less 
as an overreaction or as idealistic and naive. On the contrary, it 
strikes a realistic, considered balance between the legitimate needs 
of security and the essential requirements of a democratic society, 
and provides a cogent structure for a model security agency. It is 


3 Part VIII, Chap. 2, para. 26. The function of reassuring the opposition is largely 
fulfilled by having the S.I.R.C. composed of Privy Councillors, but the present author is 
unaware of any intention on the part of Government to extend the competence of the 
Standing Committee on Justice and Legal Affairs or to otherwise ensure a‘knowledgeable 
and continuous process of Parliamentary review. 

38 The Commission themselves recognise this “While the activities of security agencies 
in other liberal democracies are not a matter of public record, we would be surprised if 
these countries were completely immune from the kind of excesses recorded.” Part V, 
Chap. 3, para. 55. 
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to the credit of the Canadian Government that the Report has 
been acted upon and that the great majority of its detailed 
provisions have been incorporated in the Security Intelligence 
Service Act. 


IAIN CAMERON * 


* Lecturer in Law, Hull University. 


NOTES OF CASES 


THE Court OF APPEAL AND Non-JupICcIAL DIVORCES 


UNDER classical Islamic law talaq divorce takes effect when a 
husband pronounces unequivocally three times his intention to 
repudiate his marriage. In some jurisdictions the declaration must 
be followed by compliance with formalities imposed by the state. 
In Pakistan, for example, section 7 of the Muslim Family Laws 
Ordinance 1961 requires the husband to give notice of the 
pronouncement both to the Chairman of the appropriate Union 
Council and to the wife. The Chairman must then set up an 
Arbitration Council to encourage reconciliation. If this fails, the 
divorce becomes effective 90 days after delivery of notice. Following 
the substantial immigration of Muslims into the United Kingdom in 
recent years, the English courts have been required on a number 
of occasions to decide whether to recognise these divorces. In 
Quazi v. Quazi' the House of Lords held that a talaq pronounced 
in Pakistan by a Pakistani national who had complied with the 
requirements imposed by the Ordinance was entitled to recognition. 
However, talaq divorces are not invariably recognised. In the 
recent cases of R. v. Secretary of State for the Home Department, 
ex parte Fatima, R. v. Secretary of State for the Home Department, 
ex parte Bi? and Chaudhary v. Chaudhary? the Court of Appeal 
refused recognition. i 

The decisions are of considerable importance in view of the size 
of the Pakistani community in England. Although a divorce in the 
English court would be recognised in Pakistan, a Pakistani national 
resident in this country may prefer to obtain a divorce by talaq. 
The principal advantage to the husband has in the past been that 
the English courts have had no jurisdiction to grant ancillary relief 
after foreign divorce.* Part III of the Matrimonial and Family 
Proceedings Act 1984 has now conferred such a power on the 
courts, and, when its provisions come into force, one incentive to 
divorce by talaq will disappear. The device, however, will continue 
to enable a husband to terminate his marriage by a procedure 
which is quick, convenient and inexpensive. If, instead, he petitions 
in England, he may find that his wife in Pakistan elects to defend 
the proceedings. Should she do so, she would have to join a 
lengthy queue for an entry clearance, as a result of which a divorce 
hearing would be considerably delayed.® 





1 [1980] A.C. 744 (noted Karsten (1980) 43 M.L.R. 202). 
2 11984] 2 Al E.R. 458. 
3 [1984] 3 All E.R. 1017. 

4 Moore v. Bull [1891] P. 279; Torok v. Torok [1973] 1 W.L.R. 1066. 

5 At the time of writing a date on which these provisions will come into force has yet 
to be appointed. 

6 See J. M. Evans, Immigration Law (2nd ed., 1983), pp.124-131. 
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The consequences of failure to recognise such a divorce may be 
very serious. If the husband re-marries in Pakistan, his second 
“wife” will be unable to obtain.an entry clearance in order to join 
him in England. If his fiancée seeks entry into the United Kingdom, 
she will be refused if the immigration officer is not satisfied that 
the marriage has been dissolved under English law. She must then 
return to her community where she may face personal and financial 
embarrassment.’ Outside the context of immigration, such matters 
as social security entitlement and income tax allowances may also 
be affected. It is, therefore, highly desirable that the rules for 
recognition should be certain and clear. 

At common law a non-judicial divorce would be recognised if it 
had been obtained in or was recognised by the law of the country 
of the spouses’ domicile. A talag might, therefore, qualify for 
recognition even if it had been pronounced in England. The 
position, however, was greatly complicated by the Recognition of 
Divorces and Legal Separations Act 1971 and the Domicile and 
Matrimonial Proceedings Act 1973.9 One complication arises from 
the fact that the 1971 Act draws a distinction between “overseas 
divorces” and “other divorces obtained outside the British Isles.”!° 
The former are those divorces which qualify for recognition 
under sections 2-5, which implement the Hague Convention on 
Recognition of Divorces and Legal Separations. The latter are 
those entitled to recognition under section 6, which preserves the 
common law rules. Section 2 defines overseas divorces as those 
which “(a) have been obtained by means of judicial or other 
proceedings in any country outside the British Isles and (b) are 
effective under the law of that country.” Under section 3(1) such a 
divorce will be recognised “if, at the date of the institution of the 
proceedings in the country in which it was obtained” either spouse 
was habitually resident in or a national of that country. Section 6 
has been substituted by section 2 of the 1973 Act to provide for the 
situation where spouses are domiciled in different countries.” 
Section 8(2)(b) gives the court a discretion to refuse to recognise 
an otherwise valid foreign divorce on the ground that recognition 
would manifestly be contrary to public policy. 

The Acts also draw a distinction between divorces purported to 
have been obtained abroad and in the British Isles. Although the 


7 A. Wilson, Finding a Voice (1978), Chap. IV. 

8 Har-Shefi v. Har-Shefi (No. 2) [1953] P. 220; Russ v. Russ [1964] P. 315; Qureshi v. 
Qureshi [1972] Fam. 173. 

° For discussion see North, The Private International Law of Matrimonial Causes in the 
British Isles and the Republic of Ireland (1977), pp.223 et seq.; Morris, The, Conflict of 
Laws (3rd ed., 1984), pp.196 et seq. 

10 See s.10(4). ; 

Under s.6(3) a divorce will be recognised if it was obtained in a country in which 
one spouse was at the material time domiciled and was recognised as valid under the law 
of domicile of the other. If the divorce was obtained in a country in which neither spouse 
was at the material time domiciled, it must be recognised under the law of domicile of 
each if it is to qualify for recognition. 


214 THE MODERN LAW REVIEW [Vol. 48 


common law rule in respect of a talaq pronounced in England was 
unaffected by the 1971 Act, section 16(1) of the 1973 Act states 
“No proceeding in the United Kingdom, the Channel Islands or 
the Isle of Man shall be regarded as validly dissolving a marriage 
unless instituted in the courts of law of one of those countries.” 

The cases of Ex parte Fatima and Ex parte Bi invited the Court 
of Appeal to determine the effect of a talaq pronounced in 
England but perfected in Pakistan. In each case the appellant 
sought entry into the United Kingdom as fiancée of a Pakistani 
national resident in this country. In both instances the intended 
husband had purported to divorce a wife to whom he had been 
married in Pakistan by pronouncing a talaq in England. He had 
also sent notice to the appropriate Chairman and the wife, as 
required by the Ordinance. The immigration officer, however, 
doubted whether the marriage had been dissolved under English 
law and refused entry to the fiancée. When each fiancée sought 
judicial review of this decision, Taylor J. held that the immigration 
officer had acted correctly. The Court of Appeal agreed that the 
purported divorces did not satisfy the requirements of section 2(a) 
of the 1971 Act. 

The first question asked by Slade L.J., who gave the judgment 
of the Court, was whether the proceedings by means of which the 
divorce was obtained took place wholly in Pakistan. If so, he said, 
the appeal would succeed. Relying on passages in the speeches of 
Lord Fraser’? and Lord Scarman™ in Quazi, he concluded that 
pronouncement of the talaq instituted the proceedings of which it 
formed part. The proceedings had accordingly taken place partly in 
England and partly in Pakistan. Slade L.J. then asked whether 
such a “transnational” talaq- was capable of satisfying the 
requirements in section 2(a). On similar facts in R. v. Registrar 
General of Births, Deaths and Marriages, ex parte Minhas" Park J. 
had refused to recognise the divorce, but that decision was said in 
Quazi to have been “based on a misunderstanding of the effect of 
the Ordinance.”!° The question had to be answered without the 
benefit of authority. Slade L.J. accepted that the words of section 
2(a) if read in isolation were ambiguous, but said that they should 
be read in context. He added: 


“The wording of ss.2 and 3(1) when read together . . . make it 
clear that in using the phrase ‘judicial or other proceedings’ in 
the course of its definition of an overseas divorce, the 
legislature contemplated (a) one set of ‘proceedings only’ (b) a 
set of proceedings which had been instituted in the same 
country as that in which the divorce was ultimately obtained. 
On any other footing the phrase ‘at the date of the institution 


12 Supra, note 1 at p.817. 

13 Ibid., at p.826. 

4 [1977] Q.B. 1. 

15 Supra, note 1 per Lord Fraser at p.816. 
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of the proceedings in the country in which it was obtained’ in 
section 3(1) would be inept.”? 


It followed that section 2 required that the entirety of the 
proceedings should have taken place in a country outside the 
British Isles. Since this was not the case here, the divorces were 
not overseas divorces. 

Slade L.J. appreciated that the purpose of the Act was to enable 
the United Kingdom to ratify the Hague Convention, the aim of 
which was to prevent limping marriages. Nevertheless he did not 
think it would be the policy of the legislature to encourage 
Pakistani nationals resident in England to obtain divorces by post 
by talaq procedure. Section 16 of the 1973 Act seemed to him to 
suggest otherwise. 

Although section 2 clearly implies that the divorce must be 
obtained in a country outside the British Isles, it fails to make clear 
whether it is necessary for all, some or any of the proceedings by 
means of which it is obtained to take place in such a country. It 
also omits to specify the criteria according to which a court must 
decide where the divorce has been obtained.” These problems 
might have been considered in Ex parte Minhas. Park J., however, 
disposed of the case by stating that the pronouncement occurred 
here, and that he was not persuaded that the documents sent were 
proceedings wherever they occurred."® 

It is submitted that the contextual approach of the Court of 
Appeal contrasts starkly with this cursory dismissal of the issue. 
The argument that section 3(1) implies that all the proceedings 
must take place in a country outside the British Isles is difficult to 
refute. In Quazi the House of Lords held that a talaq obtained in 
accordance with the requirements of the Ordinance met the 
conditions of section 2(a) when all relevant acts occurred in 
Pakistan. Having decided that the pronouncement instituted 
proceedings which led to divorce in Pakistan, Slade L.J. was 
committed to the view that the condition in section 3(1) could not 
be fulfilled.’ He was, therefore, bound to conclude that the 
legislature contemplated only one set of proceedings which must 
take place in its entirety in the overseas country in which the 
divorce is ultimately obtained. 

The effect of the decision is that if a Pakistani PRE 
pronounces a talaq in England, and complies with the formalities 
imposed by the Ordinance, his divorce will not be recognised as an 
overseas divorce. If, however, as in Quazi, he visits Pakistan and 
performs the same acts, it will be. In view of the informal nature 
of the act, it appears strange that all should turn on the place of 


16 Supra, note 2 at p.464. 
17 For discussion see Chesire and North’s Private International gar i ed., 1979), 
p. 380; Canton (1976) 25 I.C.L.Q. 909; Gravells (1976) 92 L.Q.R. 3 
8 Supra, note 14 at p.6. 
19 Supra, note 2 at p.464. 
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pronouncement which may be fortuitous.” But this seems the 
inevitable result of the wording of sections 2 and 3(1), and a 
judicious selection of the place of pronouncement may be regarded 
as a non-judicial equivalent of forum-shopping. 

Two additional points may be made. First, it is questionable 
whether, having stated that the wording of sections 2 and 3(1) is 
clear, Slade L.J. should have referred to the policy of the Act to 
prevent limping marriages. It is even more remarkable that he 
should have justified his decision by reference to the policy of 
section 16 of the 1973 Act. The reasoning outlined above indicates 
that the entirety of the proceedings must take place in one country, 
and that the decision would have been the same if the talaq had 
been pronounced in any country other than Pakistan. A Pakistani 
national temporarily working in another Muslim country must, it 
would appear, return to Pakistan to pronounce a talaq if it is to be 
recognised as an overseas divorce. It follows that the policy of 
section 16 of the 1973 Act is wholly irrelevant to construction of 
section 2. 

Secondly, it is submitted that the most surprising feature of the 
cases is that no attempt was made to argue that either divorce 
might have qualified for recognition under section 6, as a divorce 
obtained in a country outside the British Isles. The husbands came 
to England in 1968 and 1974. Had either successfully contended 
that he had retained his domicile in Pakistan, and that his wife was 
domiciled in that country, the divorce might arguably have been 
recognised on the basis that it had been obtained in the country of 
common domicile.” This hypothesis rests on two assumptions. The 
first is that the Court would have been prepared to accept that the 
divorce had been obtained in Pakistan.” The second is that it 
would have accepted the widely held view that, in contrast to 
section 2, there is no requirement in section 6 that a divorce 
involve “proceedings.”” The original section 6 did not contain any 
such requirement, but a problem arises from the substituted 
section. Although its substantive provisions do not mention 
proceedings, section 6(4) states that the “material time” for 
determining domicile is “the time of the institution of proceedings 
in the country in which [the divorce] was obtained.” The justification 
for disregarding the clear implication that proceedings are required 
by the section is that section 6 and section 2 fulfil different 
purposes. While sections 2-5 implement the Hague Convention, 





0 Slade L.J. assumed without discussion that the sending of the documents constituted 
proceedings which took place in Pakistan. 

21 If the husband was domiciled in England, and the wife in Pakistan, the divorce 
would not be recognised under section 6. See Morris, op. cit. pp.200, 205. 

2 This was held not to be the case under section 2 because the entirety of the 
proceedings had not taken place in Pakistan. If section 6 does not require proceedings, a 
different view may be taken. 

73 See Cheshire and North, op. cit. p.381; North, op. cit., pp.233-234; Dicey and 
Morris, The Conflict of Laws (10th ed., 1980), p.363; Morris, op. cit., p.205. 
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section 6 preserves the common law rules. Since these rules allowed 
recognition of non-judicial divorces which had not involved 
proceedings, it is argued that section 6 should be interpreted in the 
same way.” Had the Court concluded that proceedings are required 
by the section, it would presumably have argued, by analogy with 
section 3(1), that section 6(4) implies that those proceedings must 
take place in their entirety in the foreign country in which the 
divorce is ultimately obtained. The talaq would not then have been 
recognised. 

Whichever path the Court had chosen, the consequences would 
have been significant. Had it accepted- the view that proceedings 
are not required, it would have had to confront squarely the issue 
of whether a divorce which qualifies for recognition under section 6 
may nevertheless be refused recognition by virtue of section 16(1) 
of the 1973 Act.” That section makes clear that no proceeding in 
the British Isles is to be regarded as validly dissolving a marriage 
unless it is instituted in a court. If the pronouncement of a talaq 
constitutes a “proceeding,” as it is submitted it does,” the Court 
would surely have had to refuse recognition. Section 6 would, 
however, on this analysis allow for recognition of transnational 
talaqs when the two countries concerned are outside the British 
Isles.” If the Court had alternatively decided that proceedings are 
required by section 6, it is submitted that this would have 
introduced a substantive change into the section. The Appeal 
Committee has allowed Ghulam Fatima’s petition for leave to 
appeal, and it is to be hoped that these matters will be fully 
considered by the House of Lords. 

In Chaudhary” the Court of Appeal had to decide whether the 
classical “bare” form of talaq, consisting of a pronouncement 
alone, satisfies the requirement of “proceedings” in section 2.” 
This question was expressly left open by Lord Fraser in Quazi,*° 
but was answered in the negative by Wood J. in Sharif v. Sharif.?! 


24 Cf. Viswalingham v. Viswalingham (1979) 123 S.J. 604 where the Court of Appeal 
said (obiter) that section 6 appeared to refer only to divorces obtained as a result of the 
“institution of proceedings.” The approach of the Court of Appeal in Chaudhary (supra, 
note 3) will be considered below. 

5 Assuming, of course, that it has been obtained in Pakistan. Supra, note 22. 

6 See North, op. cit., pp.225-230. Two arguments may be advanced in support of this 
view. First, section 16(1) was enacted as a result of the decision in Qureshi v. Qureshi 
(supra, note 8). There the court recognised a talaq pronounced in England when notice 
was given to the wife and to the head of chancery at the London office of the High 
Commission for Pakistan. It is hard to imagine that Parliament intended to refuse 
recognition to such a divorce, but to recognise one which was less formal. Secondly, it 
was said in Quazi (supra) note 1 (at pp.818, 824) that proceeding and proceedings mean 
the same thing. Since pronouncement formed part of the proceedings, it follows that it 
must be a proceeding. 

27 Thus the migrant worker domiciled in Pakistan would not have to return from the 
country in which he was working in order to pronounce the talaq. 

28 Supra, note 3. 

2° For comment, see Karsten, (supra, note 1). Pearl [1981] C.L.J. 36; [1984] C.L.J. 49. 

% Supra, note 1 at p.817. 

31 (1980) 10 Fam.Law 216. Wood J. took the same view in Quazi (supra, note 1). 
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In Zaal v. Zaal? Bush J. took the opposite view, and this was 
preferred (obiter) by Taylor J. in Ex parte Fatima.” 

The facts of Chaudhary were that a wife came to England from 
Kashmir to live in a house owned by her husband, a Pakistani 
national. When she was awarded an interim maintenance order by 
the magistrates’ court, her husband visited Kashmir and pronounced 
a talaq in the presence of two witnesses. By so doing he obtained a 
divorce in Kashmir where classical Islamic law applies, unaffected 
by the 1961 Ordinance. The wife subsequently petitioned for 
divorce in England, and the husband responded by seeking a 
declaration that their marriage had been dissolved by talaq. Had 
such a declaration been granted, the Court would, of course, have 
had no jurisdiction to grant ancillary relief. Wood J., however, 
refused to recognise the talaq under either section 3(1) or section 
6. Had he reached a different conclusion, he added, he would have 
exercised his discretion to withhold recognition under section 
8(2)(b) on grounds of public policy. The husband appealed against 
the decision in respect of section 3(1) and section 8(2)(b), but the 
Court of Appeal unanimously agreed with Wood J. 

In the first place, Cumming-Bruce, Oliver L.JJ. and Balcombe J. 
accepted the Court of Appeal’s analysis of section 2 in Quazi. 
There Ormrod L.J. said that the inclusion of “proceedings” must 
have been intended as a limitation on the scope of the section.™ If 
the word had been omitted, he continued, the only question would 
be whether the divorce was effective under the law of the country 
where it was obtained. Section 2(a) would then be superfluous. 
Although the House of Lords reversed the Court of Appeal, none 
of their Lordships in the present case could find anything in the 
speeches which was inconsistent with this analysis. Secondly, all 
members of the Court agreed that “proceedings” in the section 
must bear the meaning which it possesses in normal speech. They 
thought that no one would refer to the unilateral and private act of 
pronouncement of a talaq as “proceedings” or a “proceeding,” 
because of the absence of formality. 

It is respectfully submitted that both reasons for the decision are 
questionable. A careful reading of the speeches in Quazi reveals 
support for a very broad interpretation of section 2. Lord Diplock 
and Lord Scarman emphasised that the principal purpose of the 
Act was ratification of the Hague Convention and thus the 
prevention of limping marriages.” They also referred to Article 17 
of the Convention which permits Member States to apply rules of 
law which are more favourable to recognition than those contained 
in the Convention.’ Lord Salmon stated that the words “other 





32 (1983) 4 F.L.R. 284. 

33 [1984] 1 All E.R. 488. The Court of Appeal expressed no opinion on the matter. 

* Supra, note 1, pp.788-789. 

35 Ibid. at p.804; p.822 

% Ibid. at p.805; p.823. Section 2 is based on Article 1 of the Convention which states 
that the Convention is to apply “to the recognition in one Contracting State of divorces’ 

. obtained in another Contracting State which follow judicial or other proceedings 
Officially recognised in that State and which are legally effective there.” For discussion, 
see North, op. cit., pp.226-227; Karsten (supra, note 1, pp.203-204). 
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proceedings” covered “a very wide field in their context,” and 
construed section 2 “as applying, amongst other things, to overseas 
divorces obtained by proceedings other than judicial proceedings.” 
Lord Fraser thought that proceedings “must have some regular 
definite form,” and agreed with Wood J. that the words of section 
2 covered “a divorce which is finally recognised after some form of 
procedure.” Lord Scarman stated: 
“I construe section 2 as applying to any divorce which has 
been obtained by means of any proceeding, i.e. any act or acts 
officially recognised as leading to divorce in the country where 
the divorce was obtained. . . . Specifically, ‘other proceedings’ 
will include an act or sequence of acts other than a proceeding 
instituted in a court of law.as ... Parliament must have 
thought when enacting s.16 of the . . . 1973 Act.” 


Cumming-Bruce L.J. did not understand Lord Scarman to say 
that any act or acts legally effective in the country in which the 
divorce was obtained constitute proceedings. Lord Scarman was, 
he added, considering acts done in compliance with the Ordinance.” 
It is submitted, however, that all the statements quoted may be 
said to be inconsistent with Ormrod L.J.’s restrictive analysis. It is 
strange that the Court should have preferred to rely on an obiter 
dictum of a Court of Appeal reversed by the House rather than on 
the opinions of the Law Lords. 

The Court’s argument that a unilateral act cannot constitute 
proceedings in the ordinary sense of that word is probably correct. 
But it must be arguable that it is permissible to describe a 
pronouncement as a “proceeding.” As the Court accepted the view 
in Quazi that nothing turns on the use of the plural rather than the 
singular, this point might well have been considered.*! 

Despite their restrictive interpretation of “proceedings” in section 
2, their Lordships unanimously agreed that, within section 16(1) of 
the 1973 Act, a bare talaq may constitute a “proceeding.”4? Oliver 
L.J. and Balcombe J. also ‘thought that the reference to 
“proceedings” in section 6 as substituted should not be understood 
to change the common law rules. Under this section, then, a bare 
talaq constitutes proceedings. The result is that “proceedings” in 
section 2 bears a different meaning from that which it possesses in 
section 6, and that which it has in singular form in section 16(1).* 


37 Ibid. at p.811. 

38 Ibid. at p.814. 

39 Ibid. at p.825. 

4 Supra, note 3 at p.1028. 
41 See supra, note 26. 

2 Ibid. 

8 Despite this anomaly Oliver L.J. and Balcombe J. pointed out that to use subsequent 
legislation as a guide to construction was permissible only when the earlier statute 
contained an ambiguity which could be resolved by two equally acceptable constructions. 
Since this was not the case here, “proceedings” in section 2 was unaffected by the 
amending Act. 
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It is concluded, with respect, that the decision in Chaudhary is 
. out of line with the liberal approach of the House of Lords in 

Quazi. Had the Court decided that a bare talaq is obtained by 
“proceedings” in section 2, the word would have borne the same 
meaning in all three sections, and much confusion would have 
been avoided. The Court might then have exercised its discretion 
under section 8(2) to withhold recognition on grounds of public 
policy. 

It is essential that the law in this area, which may fall to be 
applied by such administrative officials as immigration officers and 
marriage registrars, should be as simple and clear as possible. A 
situation in which a talaq obtained in Pakistan will be recognised, 
whereas a bare talaq in Kashmir or India will not, is surely 
unacceptable.“ 

The need for reform has recently been considered by the Law 
Commission.* Detailed consideration of the Commission’s proposals 
is beyond the scope of this note, but the principal recommendations 
may briefly be summarised as follows. First, the distinction between 
“overseas divorces” and “other divorces obtained outside the 
British Isles” should be abolished; divorces in these categories 
should be considered for recognition under what are now sections 
2-5 of the 1971 Act. Secondly, a divorce obtained in the country of 
domicile of one spouse alone should be recognised. Thirdly, a 
foreign divorce should no longer be recognised simply because it is 
recognised in the country of the spouses’ domiciles. Fourthly, the 
law should be amended to make it clear that bare talaqs satisfy the 
requirement that they have been obtained by proceedings; the 
discretion in section 8(2) should be retained. Finally, no reform is 
required in relation to transnational divorces. The implementation 
of these proposals is, it is submitted, highly desirable. In the 
meantime, it is to be hoped that the House of Lords will answer 
the questions raised by Ex parte Fatima, and to be regretted that 
Chaudhary will cause limping marriages and increased confusion. 


E. M. CLARE CANTON* 


SHARE TRANSFERS AND PRE-EMPTION PROVISIONS 


THE judgment of Vinelott J. in Tett v. Phoenix Property Investment 
Company Limited and others! contains an application of many of 
the basic legal principles governing the transfer of shares held in 


“ Such a divorce may, of course, be recognised under section 6 if the parties are 
domiciled in e.g. Kashmir or in some country which recognised the divorce. See supra, 
note 11. 

4 Law Com. No. 137. i 

% Since this note was written the appeal committee has turned down Mr. Chaudhary’s 
petition for leave to appeal to the House of Lords. 

* Lecturer in Law, The City University. 

1 [1984] B.C.L.C. 599. 
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private companies. The plaintiff, Tett, was seeking to establish that ~ 
the sale and transfer to him of 90 shares in the Phoenix Investment 
Company by the executors of a deceased member was valid, and 
passed the property in the shares to him even though the transfer 
was made in breach of certain pre-emption rights given to the 
other members of the company in the articles of association. 

Subclause 5(D) of the articles of association gave the directors 
the familiar power “in their absolute discretion and without 
assigning any reason therefor” to decline to register any transfer of 
shares. Subclauses 5(E) and 5(F) contained the pre-emption rights. 
The learned judge, held that these subclauses on their proper 
construction, imposed an obligation on a member to offer shares to 
other members before transferring them to an outsider. Further- 
more, he considered that this pre-emption right would convert into 
an option to purchase, at a fair value: “. . . (counsel) submitted, 
rightly I think, that the other members’ rights to require (the) 
executors to offer the shares to them before transferring them to 
the Plaintiff matured into an option to purchase the shares at the 
fair value to be determined by the auditors when the transfers 
were executed and that option created an equitable interest prior 
in time to the interest taken by the Plaintiff under the transfer.” 
This conclusion, of course, needs to be examined in the context of 
the controversy surrounding the decision in Pritchard v. Briggs,” 
and is discussed below. 

The legal issues, can be resolved into two main questions: firstly, 
whether the transfer was valid and effective to pass the shares to 
the plaintiff free from the pre-emption rights; secondly (and this 
was described as an alternative submission), whether, if the transfer 
was valid, the board of directors were entitled to refuse to register 
it and whether they had refused or could still do so. When dealing 
with the first question Vinelott J. found as fact that the shares were 
not offered to the other members before they were transferred to 
the plaintiff. He refused to hold that the transfer was a nullity and 
held, in effect, that by the transfer the plaintiff obtained, prior to 
registration, an equitable interest in the shares, which interest was 
subject to the prior equitable option (pre-emption right now 
matured). In reaching this conclusion he followed reasoning 
inherent in Hawkes v. McArthur? and Re Hafner.* He also held 
that Hunter v. Hunter’ when correctly analysed, was not in conflict 
with this. 

This last point was clearly right since Hunter v. Hunter involved 
a priority problem quite different and distinguishable from the 
present case. There, the appellant shareholder’s original transfer by 
way of mortgage to the bank was in breach of the pre-emption 
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Ch. 338. 

1 All E.R. 22. 
Ir.R. 426. 
A.C. 223. 
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provisions in the articles. However, the issue before the House of 
Lords did not involve any claims by third parties (i.e. other 
members) claiming under the pre-emption provisions and relating 
to that transfer. All that the House of Lords really held in this case 
was that, in relation to a later transfer by the bank as mortgagee, 
the bank’s power of sale had not arisen and thus the purported 
sale under it should be set aside. Therefore the appellant, Hunter, 
could. redeem the shares. f 

In the absence of modern rules such as those laid down in the 
Land Charges legislation, the priority as between competing 
equitable interests in shares falls to be determined according to the 
principles expounded in Shropshire Union Ry. v. R.,° Société 
Générale de Paris v. Walker’ and Roots v. Williamson.’ As between 
two competing equitable interests, the first in time normally prevails 
but the holder of the interest which is second in time (the plaintiff 
here) can obtain priority if he is able to obtain the legal title by 
becoming registered as member, provided that when he first took 
an equitable interest in the property he had no notice, actual or 
constructive, of the prior equitable interest.’ The plaintiff here had 
not obtained registration prior to the trial and part of his claim in 
the action sought registration of himself as member in respect of 
the shares. He had not therefore secured the legal title and his 
equitable interest was thus subject to the option rights of the 
members. However, the learned judge then held as fact that 
the shares had been offered to the other members, pursuant to the 
articles, on May 4, 1982, shortly after the execution of the transfer 
on February 26, 1982, and on the true construction of the articles it 
made “no difference that the offer was made after the transfers to 
the Plaintiff had been executed.” None of the members had 
exercised their rights and thus the plaintiff's equitable interest was 
effectively unencumbered at the time of the trial. 

This analysis of the priority question assumes, first, that the right 
of pre-emption was or matured into an equitable interest and, 
secondly, that if it matured into an equitable interest it did so 
before the plaintiff obtained his equitable interest so as to rank 
prior to it. In fact, the priority question was really decided against 
the plaintiff in the sense that his interest was initially held by 
implication to be subject to the option rights though he eventually 
won the issue once his Lordship decided that the rights had in fact 
been complied with. Thus the case did not answer, not did it really 
need to answer, the important questions which arise out of the 
decision of the Court of Appeal in Pritchard v. Briggs. This case 
though is certainly relevant since, leaving aside the provisions of 


§ (1875) L.R. 7 H.L. 496. 

7 (1885) 11 App.Cas. 20. 

8 (1888) 38 Ch.D. 485. 

° Vinelott J. cited Dodds v. Hill (1865) 2 Hem. and M. 424, 71 E.R. 528 in support of 


this and referred generally to Roots v. Williamson (supra). 
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the Land Charges legislation, it is clear from general principles that 
the rules governing rights of pre-emption affecting land apply to 
shares also. His Lordship’s view that the pre-emption’ rights 
matured into an option is probably derived from the majority 
decision of the Court of Appeal in that case, although Vinelott J. 
did not expressly say that prior to conversion the pre-emption right 
was not an equitable interest. This conversion theory which may in 
fact represent the law has already been subject to much criticism 
and analysis. !° 

His Lordship made the assumption, though without further 
elaboration, that the crystallisation or maturation occurred in such 
a way as to give the members priority over the plaintiff. It is 
suggested that this is correct in principle’! since the grantee of a 
pre-emption right presumably contracts for the right to receive the 
first offer should the grantor decide to sell. If the grantor ignores 
this right and makes an offer to a third party then, that offer once 
it is complete in the contractual sense and capable forthwith of 
acceptance so as to create a binding contract, is at that moment a 
breach of the pre-emption contract since the rights of the grantee 
thereunder were to receive that offer. At this moment then, the 
rights under the pre-emption contract must become an option to 
purchase on the same terms as those contained in the offer to the 
third party. The third party offeree acquires no proprietary rights 
simply by being the recipient of an offer and thus the pre-emption 
matures into an Option so as to give the grantee of the pre-emption 
priority over any equitable rights which might then be acquired by 
the third party offeree. This is conceptually an unnecessarily 
complex analysis for the law to adopt and thus there is much to be 
said for the academic view,” that the pre-emption right should in 
theory rank as an equitable interest from its inception, in the same 
way as an option; a pre-emption right involves the addition of 
another contingency, namely the decision of the vendor to sell, but 
in principle it is an interest in the property in the same way as an 
option. f 

Vinelott J. then turned to the second main question of whether 
the directors were entitled to refuse to register the transfer under 
the wide discretionary power that existed in subclause 5(D) of the 
articles. Here, the legal principles were well settled and having 
referred to section 78 of the Companies Act 1948, Re Copal 
Varnish Ltd., and Re Swaledale Cleaners Ltd., the learned judge 


10 See, for example Harpum (1980) 39 C.L.J. 35, Wade (1980) 96 L.Q.R. 488 and 
Barnes [1980] N.L.J. 796. 

11 Although the learned judge did not explain why he thought the maturation of the 
pre-emption necessarily occurred in such a way that it gave priority over the plaintiff's 
interest. On this question Vinelott J. confined himself to the observation that the pre- 
emption matured into an option “when the transfers (to the Plaintiff) were executed.” 

1 See note 10 supra. 

13 [1917] 2 Ch. 349. 

14 [1968] 1 W.L.R. 1710. 
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held that two months was the period within which the board 
should have reached a decision on the exercise of their discretion, 
and they had failed to do this! as they had never considered the 
application for registration. By way of alternative ratio’ Vinelott J. 
also approached this question on the basis that there may in fact 
have been a board decision on the matter. Having reviewed the 
reasons for refusal given by the directors in their evidence!’ he 
concluded that the decision, if it ever took place, was made for 
reasons of personal advantage and was thus “invalid as not made 
bona fide in the interests of the company.””® 

Vinelott J. did not expressly refer to Pritchard v. Briggs although 
as suggested above, the tenor of his judgment is in line with the 
majority of the Court of Appeal in that case, in that he clearly 
pursued some form of the “conversion theory,” whereunder the 
pre-emption matures into an option. Thus in future cases, articles 
containing pre-emption clauses should be drafted” so as to make it 
clear that the pre-emption rights mature or crystallise into options 
as soon as the vendor of the shares does any act whereby he 
attempts to offer to sell or to create any interest in them without 
complying with the pre-emption clause. Judicial opinion in this 
area differs, however and in Pritchard v. Briggs? Goff L.J. 
revealed that he was not alone in his views: “In Imperial Chemical 
Industries v. Sussman (unreported) May 28, 1976, on an 
interlocutory application for an interim injunction, Oliver J. refused 
relief on the ground amongst others, that as the law stood the 
plaintiffs had no reasonable chance of establishing that a right of 
pre-emption affecting shares created an interest enforceable against 
third parties.” Thus it seems that the priority problems surrounding 
pre-emption clauses in articles of association will not be finally 
resolved until the law governing pre-emption rights generally is 


clarified. 
B. G. PETTET* 


“WRONGFUL BIRTH”: SOME GROWING PAINS 


THE recent cases of Sciuriaga v. Powell,! Udale v. Bloomsbury 
A.H.A.,* Thake & another v. Maurice? and Emeh v. Kensington & 


15 See also, now, Re Zinotty Properties Ltd. [1984] 1 W.L.R. 1249. 

16 It is probably an alternative ratio arising out of an alternative finding of fact, namely 
that the directors may have considered the application for registration at a directors’ 
meeting contrary to his Lordship’s finding of fact on that issue earlier in his judgment. 
This was certainly a case where the facts were very difficult for the judge to unravel 
owing to the frequent misunderstandings between the various parties involved. 
Nevertheless, it is respectfully suggested that the practice of finding different sets of facts 
in the alternative is undesirable. It could cause difficulties on appeal if the Court of 
Appeal agreed with the legal reasons given by the judge and relating to one set of facts, 
but wanted to overrule the reasons he gave in relation to the alternative set of facts. 

17 See Re Bell Brothers Ltd. (1891) 65 L.T. 245. 

18 See Lord Greene M.R. in Re Smith and Fawcett Ltd. [1942] Ch. 304, 306. 

19 Perhaps existing articles should be altered. 

2° Note 2 supra, at p.391. 

* Lecturer in Law, University College London. 

1 (1979) 123 Sol.Jo. 406. 

2 [1983] 2 All E.R. 522. 


3 [1984] 2 All E.R. 513: an appeal has been lodged but is unlikely to be heard before 
April 1985. 
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Chelsea & Westminster A.H.A.,* are of interest because they 
indicate a recognition by English courts of actions for “wrongful 
birth.” While this is a welcome development there are features of- 
such actions which require further exploration. My purpose here is 
to explore these features with reference to the above-mentioned 
cases where appropriate. 

A “wrongful birth” action is based upon an alleged breach of 
duty, usually by a member of the medical profession to impart 
information or to perform medical procedures with due care. The 
consequence of the alleged breach is the birth of an unwanted 
child and the claim is brought by the parents on their own behalf 
for the loss, financial and emotional, suffered by them. This should 
be distinguished from an action for “wrongful life” which is brought 
by or on behalf of the child itself. As yet, such an action has 
received little sympathy in the United Kingdom, the main barrier 
being, apparently, the absence of a duty of care owed by a surgeon 
to a foetus to ensure that it is not born alive. Given such a 
repugnant formulation it is unlikely that the acceptance of wrongful 
birth claims will result in a correlative approach to actions for 
wrongful life. The persistence of this distinction is unfortunate in 
situations where the parents are unwilling or unable to bring an 
action for wrongful birth; and the distinction acquires distressing 
significance where an unplanned and unwanted child suffering from 
congenital abnormalities is placed in local authority care. Should 
not the child in those circumstances be entitled to some financial 
relief irrespective of the theoretical problems of duty? 


One substantive difference between the two actions is that should 
an action for wrongful life be allowed it would sound in tort only. 
The cases concerning wrongful births illustrate that injured parties 
may pursue actions in both tort and contract if they have been 
treated privately. There appears to be a predilection towards a 
claim in contract with private patients despite the additional avenue 
of a claim in tort. There seems no explanation of the preference 
for contract, particularly where it is based upon an alleged breach 
of contractual duty. One can only speculate that it is because 
contract traditionally, has had a more formalistic reputation and 
thus allegations in contract may appear more precise and substantive 
than in tort. 

An action pursued in contract does raise some interesting 
questions however. One of these is the position of the partner in 
wrongful birth cases. Thake & another v. Maurice concerned a 
privately performed vasectomy which reversed itself. Mrs. Thake 
consequently conceived and gave birth to a healthy daughter. 


4 [1984] 3 All E.R. 1044. 
5 Such an action is also referred to as “wrongful conception.” 
6 McKay v. Essex A.H.A.' [1982] Q.B. 1166. 
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Obviously there was a contract between the surgeon and Mr. 
Thake, but Pain J. found also, and with no apparent difficulty that 
Mrs. Thake was a party to the contract as well. The contractual 
nexus was forged seemingly on the basis of the consent form 
signed by Mrs. Thake. Interestingly, the custom of obtaining the 
consent of the patient’s spouse to operations upon the reproductive 
organs is one of courtesy only and not of legal necessity’ and thus 
even if Mrs. Thake regarded herself as being in a contractual 
relationship with the surgeon, he certainly did not. By finding the 
existence of a contract the judge was able to award Mrs. Thake 
damages of £2,000, reflecting her loss of earnings as a part-time 
cleaner until her daughter reached school age. 

The importance of finding the existence of a contract between 
the surgeon and the partner is illustrated by Sciuriaga v. Powell. 
Here the defendant surgeon contracted to carry out an abortion 
upon an unmarried woman. He performed the operation but failed 
to terminate the pregnancy, and as a result the plaintiff gave birth 
to a healthy child. She succeeded in her claim and was awarded 
£18,750 damages. The unusual aspect of this case was that at the 
same time a £12 per week maintenance order was made against the 
father. In other words, the father was ordered to pay for the 
consequences of the surgeon’s breach of contract. Although it is 
the practice of the medical profession to obtain the consent of a 
husband to the termination of a pregnancy, the primary purpose is 
the preservation of good family relations. Thus it is not the 
normal practice to obtain the consent of the father where the 
couple are unmarried and living apart. Had the father in Sciuriaga 
been invited to sign a consent form presumably he too would have 
been able to sue for breach of contract. It is strange that the 
distinction should rest on the basis of forms which until recently 
served no other purpose than the provision of a courtesy. 

Consideration should be given to the position if Mr. Thake alone 
had been a party to the contract. Would he then have been able to 
recover damages reflecting his wife’s loss in addition to his own? 
One approach is to regard the wife’s loss of earnings as Mr. 
Thake’s own loss, but this is unnecessarily artificial. Perhaps the 
more appropriate course is to regard these “domestic” cases as 
ones which might “call for special treatment” as in the booking of 
family holidays and ordering meals in restaurants.? On this view 
Mr. Thake might also have claimed for the inconvenience and loss 
of attention suffered by the other four children as a result of the 
birth of their sister. As yet, in the United Kingdom there has been 
no claim by siblings for losses sustained as a result of an unplanned 


7 B.M.A., Handbook of Medical Ethics (1984). 

8 Again there is no legal requirement for the consent of the father. Indeed in law the 
father has no right of veto, Paton v. Trustees of BPAS [1978] 2 All E.R. 987. 

? Lord Wilberforce in Woodwar Investment Development Ltd. v. Wimpey Construction 
U.K. Ltd. [1980] 1 W.L.R. 227. 
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addition to the family. There seems no good reason in principle 
why recovery should be denied, although so far the United States 
has adopted an equivocal attitude.® Here, the view may well be 
taken that any loss is far outweighed by the benefits received. This 
approach would coincide with the course adopted in Thake v. 
Maurice where no award was made for the distress, pain and 
suffering undergone by the parents because it was deemed to be 
cancelled out by the joy they had received from the child herself. 
It is unlikely that Miss Sciuriaga could have recovered for the loss 
attributable to the maintenance order.!! The House of Lords in 
Woodwar Investment Ltd. v. Wimpey Construction U.K. Ltd., 
emphatically rejected Lord Denning’s judgment in Jackson v. 
Horizon Holidays Ltd.,”? that a plaintiff could recover in respect of 
a third party’s loss. Further the fact situation in Sciuriaga is 
unlikely to be treated as one calling for “special treatment.” The 
courts will not look favourably upon a man who fathers an 
illegitimate child. 

An area which needs clarification in claims for wrongful birth is 
mitigation. In three of the cases under discussion the defendants 
argued that the plaintiff had unreasonably failed to minimise the 
damage by refusing an abortion. In Emeh v. Kensington & Chelsea 
& Westminster A.H.A. this argument succeeded in the High Court. 
A negligently performed sterilisation operation resulted in the 
plaintiff becoming pregnant. Mrs. Emeh subsequently gave birth to 
a child with severe congenital abnormalities. She claimed that she 
had not realised her condition until, in her view, she was at least 
26 weeks pregnant, and did not then consider an abortion because 
of the risks involved. In fact Mrs. Emeh was at most 20 weeks 
pregnant when her condition was diagnosed. 

Park J. formed an adverse view of the plaintiff's truthfulness and 
reliability and concluded that Mrs. Emeh had unreasonably failed 
to minimise her loss by refusing an abortion. The Court of Appeal 
reversed this finding and emphasised that no attention was paid by 
the judge at first instance to the difference between an eight-week 
pregnancy and a twenty-week pregnancy. Even accepting that Mrs. 
Emeh was untruthful about the stage of advancement of her 
pregnancy, a refusal to have an abortion at twenty weeks was not 
unreasonable. This still leaves open the question of when, if ever, 
a woman will be obliged to mitigate by securing an abortion. The 
Court of Appeal in Emeh did not state categorically that a plaintiff 
would never be required to undergo an abortion in reasonable 
mitigation. Indeed it was implicit in the judgment of Waller L.J. 


10 Bowman v. Davies, 48 Ohio St. 2d 41 (1976) recovery allowed. Sala v. Tomlinson, 
73 AD 2d 724 (1979) recovery disallowed. 

1 There is the question also of whether the father could have compelled Miss Sciuriaga 
to have pursued the claim on his behalf. See David Yates, “Compensation for Third 
Parties under Contracts” (1976) 39 M.L.R. 202. 

12 11980] 1 W.L.R. 227. 

13 [1975] 1 W.L.R. 1468. 
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that had Mrs. Emeh been in the early stages of pregnancy (8 to 12 
weeks) when it was first discovered, the defendants might well 
have persuaded the judge to reach a different conclusion on the 
facts before him. Slade L.J. declared: “Save in exceptional 
circumstances I cannot think it right that the court should ever 
declare it unreasonable for a woman to decline to have an abortion 
in a case where there is no evidence that there were any medical 
or psychiatric grounds for terminating the particular pregnancy.” 
Unfortunately he omitted to give examples of the exceptional 
circumstances that he had in mind. The tenor of Purchas L.J.’s 
judgment was against requiring mitigation by abortion, but he 
again failed to exclude it completely. The consequence of these 
speeches is that it is still open to a court to declare that a plaintiff 
unreasonably failed to minimise her loss by refusing an abortion. 

One final point should be made about the two more recent cases 
under discussion, Thake v. Maurice and Emeh v. Kensington & 
Chelsea & Westminster A.H.A. They laid to rest the public policy 
objections outlined by Jupp J. in Udale v. Bloomsbury A.H.A.,“ 
to an award of damages in relation to the upkeep of a healthy 
child after birth.'° The Court of Appeal in Emeh clearly preferred 
the careful reasoning in Thake v. Maurice, rejecting point by point 
the policy objections relied upon to justify the exclusion of damages 
for the rearing of a child. In particular Pain J. rejected the notion 
that it is part of our culture that the birth of a child is always a 
blessing. The other policy objections put forward by Jupp J. were 
firstly that it was highly undesirable that any child should learn that 
a court had publicly declared his or her birth a disaster or mistake. 
Secondly, little or no damage was suffered since the love and joy 
of having the child cancelled out the inconvenience and disadvan- 
tages which had occurred. Thirdly, the medical profession would 
be under a subconscious pressure to recommend abortions to 
prevent claims for medical negligence. The fact of legalised abortion 
over a wide field and of family planning which is not only legal but 
has been actively promoted by successive governments indicates a 
recognition that the birth of a healthy baby is not always a 
blessing. In Emeh Waller L.J. was clearly concerned not to lay 
down lines of public policy. “The function of the court is to 
adjudicate according to principle leaving policy curtailment to the 
judgment of Parliament.”’® On this basis a plaintiff should recover 
for all damage reasonably flowing from the tort or breach of 
contract, including the cost of rearing the child. 

Claims after failed abortions and sterilisation procedures are 
increasingly common.” It therefore behoves the judiciary to 
develop a coherent legal framework within which such actions may 


14 [1983] 1 W.L.R. 1098. 

15 Jupp J. at p.1106 “any decision of mine is not intended to deal one way or the other 
with an abnormal child.” 

16 McLoughlin v. O’Brien [1983] A.C. 410. Lord Scarman at p.430. 

17 Medical Defence Union, Annual Report 1984. 
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be settled. The courts have in large measure achieved this by 
extending the principles of tortious and contractual negligence to 
cover new situations. One notable omission is the failure of the 
courts to grasp the nettle of claims for wrongful life, though the 
theoretical hurdles to such a claim are probably insurmountable 
without legislative intervention. Meanwhile the other areas of 
doubt alluded to above call for attention. In particular the 
discrepancies which appear in actions in contract require rationalis- 
ation. If a contractual nexus is to be found through the vehicle of a 
consent form, should not all those likely to be affected by a breach 
of contract resulting in the birth of a child be asked to sign one? 
Additionally an authoritative statement is required as to when, if 
ever, a woman will be required to mitigate her loss by undergoing 
an abortion. 


Lexa HILLIARD* 


INTEREST ON DEBTS 


For over two centuries, judicial reluctance adequately to protect 
creditors kept out of their money has encouraged astute debtors to 
delay payment and to reap the rewards. Restrictive judicial 
interpretation of the law of interest continues to breed injustice to 
creditors, to ignore commercial realities and, perhaps most 
damningly, to undermine the very principles upon which the law is 
based. Two recent cases illustrate vividly the kind of reticence 
which has been displayed and the consequences of so doing, but 
first it is necessary to recount the background. 

Since the decision in Eddowes v. Hopkins! by Lord Mansfield in 
1780, common law courts have not been entitled to award interest 
in the absence of express or implied contract or statute. Lord 
Tenterden’s Act in 1833 (Civil Procedure Act) did entitle juries to 
award interest in a limited class of cases, but the courts interpreted 
these very strictly. The injustice which remained was recognised 
and criticised by the House of Lords in the London, Chatham and 
Dover Railway case? in 1893, but their lordships felt unable to 
allow common law claims for interest. 

Following the recommendation of the Law Revision Committee 
in 1934,° the Law Reform (Miscellaneous Provisions) Act 1934 was 
enacted. Section 3 provided that, 

“In any proceedings tried in any court of record for the 
recovery of any debt or damages, the court may, if it thinks 
fit, order that there shall be included in the sum for which 


* Lecturer in Law, University of Durham. 
' 1 Douglas 376. See also, Page v. Newman (1829) 9 B. & C. 378. 
? London, Chatham and Dover Railway Co. v. South Eastern Railway Co. [1893] A.C. 


29. 
3 Second Interim Report, Cmnd. 4546 (1934). 
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judgment is given interest at such rate as it thinks fit... 
Provided that nothing in the section—(a) Shall authorise the 
giving of interest upon interest . . .” 


Although this section substantially enlarged judicial discretion to 
award interest, astute debtors were able to exploit a range of 
loopholes, some of which were removed by the Court of Appeal 
over the ensuing fifty years. Thus, in Chandris v. Isbrandtsen- 
Moller Co. Inc.,* it was held that arbitrators were empowered to 
apply the same section in their awards. In Gardner-Steel Ltd. v. 
Sheffield Brothers (Profiles) Ltd. the Court held that creditors 
were able to recover interest even though there had been no actual 
trial, for example, due to default of appearance or defence: “that 
construction of the 1934 Act seemed to accord with commercial 
sense.” 

The opportunity to remove two major remaining loopholes came 
before the Court of Appeal in 1981 in Tehno-Impex v. Gebr. van 
Weelde Scheepvaartkantoor B.V.” The first loophole arose because 
the statute provided that interest could only be awarded “in the 
sum for which judgment is given.” Thus, if the sum owed had been 
paid at any time before judgment, then the court could not award 
“interest simpliciter,” that is, interest only.* By expressly rejecting 
use of compound rates of interest—interest upon interest—the 
statute allowed debtors a second loophole whereby they could 
receive some benefit over and above the amount they would have 
to pay creditors. In Tehno-Impex, in arbitration proceedings in 
London, Dutch shipowners sought to overturn, with respect to late 
payments of demurrage, both restrictions on awards of interest. 
They claimed against their charterers interest from the due dates of 
payment until actual payment, and further, as damages, interest 
upon that interest for the period from payment to the arbitration 
award. Thus, the shipowners were’ claiming both interest simpliciter 
and compound interest. 

Given that the question of arbitrators’ powers to award interest 
was “of the first importance,”® it was unfortunate that the Court of 





4 [1951] 1 K.B. 240. See also, The Finix [1978] 1 Lloyd’s Rep. 16. 

5 [1978] 1 W.L.R. 916. 

6 Alex Lawrie Factors Ltd. v. Modern Injection Moulds Ltd. [1981] The Times, May 
19, per Drake J. In this case, a solicitor’s clerk obtained a default judgment from the 
Master. Even though the entry of judgment was not a judicial act nor trial, but was no 
more than an administrative act carried out in the course of proceedings, it did constitute, 
for the purposes of s.3, proceedings “tried in any court of record.” 

7 [1981] Q.B. 648; see Bowles and Whelan, “Arbitrators and Awards of Interest” 
(1981) 44 M.L.R. 702. 

8 In recommending s.3 to the House of Lords, Lord Sankey L.C. was clearly unaware 
of this loophole. Without the availability of interest awards, he stated, many debtors 
defend actions to which they have no real answer in order to obtain use of the money for 
a potentially very long time: “It is true that he may have to pay some legal costs, but if 
he likes to settle a couple of months before the action is tried these costs may not 
amount to much, certainly in some cases to less than the interest he ought to pay” 
(H.L.Deb., Vol. 91, col. 993). But, this same debtor was left unaffected by s.3; by 
settling before trial, no interest could be awarded (i.e. no interest simpliciter). 

9 Supra note 7, at 658, per Lord Denning M.R. 
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Appeal failed to provide a clear statement regarding those powers.'® 
Opinion was divided on virtually all of the issues. The ratio of the 
case appears to be that arbitrators could exercise Admiralty 
jurisdiction to award interest, and that that jurisdiction did not 
automatically preclude awards of interest simpliciter, nor of 
compound interest. Inconsistencies between the opinions of the 
majority (Lord Denning M.R. and Watkins L.J.) and indeed, 
internally within them, left the commercial community with several 
conundrums: were arbitrators no longer bound by the 1934 Act, 
and could they now award interest simpliciter in certain cases and 
compound interest at their discretion? It was clear, however, that 
all three judges in Tehno-Impex agreed that “justice and commercial 
commonsense” demand that arbitrators have a wide discretion to 
award interest and the decision opened up the possibility that the 
London, Chatham and Dover Railway decision might be overruled 
in the House of Lords. Ironically, while we did not have to wait 
long for what was “in substance an appeal against the decision”™ 
and the interpretation of the existing state of the law by the Court 
of Appeal in Tehno-Impex, while that appeal was being conducted, 
Parliament, in the Administration of Justice Act 1982, amended 
the law of interest. 

In President of India v. La Pintada Compania Navigacion S.A." 
the House of Lords, on a “leapfrog” appeal direct from the 
Commercial Court, confronted exactly the same two questions that 
had arisen in Tehno-Impex: could arbitrators award interest 
simpliciter, could they award compound interest? In the instant 
case, freight and demurrage were paid late, after arbitration 
proceedings had commenced, but before an award had been made. 
The arbitrators having disagreed, the umpire entered into the 
arbitration. Subject to the opinion of the court, the umpire made 
an award of compound interest on the unpaid freight and demurrage 
in respect not only of the period from the dates they were due 
until the date of actual payment but also of the period after they 
had been paid until the date of his award. As Lord Brandon 
observed, the questions in this case raised “by necessary implication 
wider questions of far-reaching general importance”!*: first, what 
remedies should be available to a creditor for delay in the payment 
of a debt due to him; secondly, do arbitrators have power to award 
more extensive remedies to a creditor than if that creditor brought 
an action in a court of law? 

Lord Brandon, with whom all their Lordships agreed, rejected 
the ratio of the majority in Tehno-Impex, the view of all three 
judges that Admiralty courts could award compound interest, and 


10 See Bowles and Whelan, supra note 7. 
11 President of India v. La ’Pintada Compania Navigacion S.A. [1984] 3 W.L.R. 10, 17, 
per, Lord Brandon. 
2 Ibid. 
13 Ibid. at 15, per Lord Brandon. 
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the opinion of Lord Denning M.R. that arbitrators were, in any 
event, free from the shackles which bind the High Court. More 
significant however was his refusal, on three main grounds, to 
overturn the London, Chatham and Dover Railway decision. First, 
section 3 of the 1934 Act had remedied the injustice to creditors 
kept out of their money until judgment. Secondly, an important 
judicial inroad into the scope of that case had been made by the 
Court of Appeal in Wadsworth v. Lydall.‘ Brightman L.J. stated 
that “if a plaintiff pleads and can prove that he has suffered special 
damage as a result of the defendant’s failure to perform his 
obligation under a contract, and such damage is not too remote,” 
then such damage should be recoverable. Thus if, by reason of 
special matters known to both parties at the time of contracting, 
special damage can be proved the London, Chatham and Dover 
Railway case will not, since it was not concerned with a claim for 
special damages, be a bar to recovery. In Lord Brandon’s opinion, 
the ratio of Wadsworth v. Lydall was correct and should be 
approved, with the effect that the scope of the London, Chatham 
and Dover Railway case will be reduced considerably.’ Thirdly, 
the specific injustice involved in La Pintada and Tehno-Impex, that 
is, late payment made after the commencement of proceedings but 
before judgment, had been removed in the Administration of 
Justice Act 1982, s.15. Since Parliament has given effect to some of 
the recommendations contained in the Law Commission’s Report 
on Interest!” but has taken a “policy decision” ‘to reject others, to 
depart from its earlier decision “could well be regarded as an 
unjustifiable usurpation . . . of the functions which properly belong 
to Parliament.”!® In any event, after the 1982 Act, “the only 
remaining loophole of injustice to creditors paid late is small, has 
existed for many years and does not seem to require closing 
urgently.” 

Had these inroads not occurred, Lord Brandon thought that “a 
strong, if not an overwhelming, case” would have been made out 
to depart from the London, Chatham and Dover Railway case.” 
Although he stated that this long-standing injustice did not require 
urgent closing, he did recognise that “An ideal system of justice 
would ensure”” that all creditors should be able to recover interest. 


14 [1981] 1 W.L.R. 598. 

15 Ibid. at 603. 

16 La Pintada, supra note 11 at 27. 

17 No. 88, Cmnd. 7229. 

18 La Pintada, supra note 11 at 30, per Lord Brandon; see also, Lord Roskill at 13, 
Lord Bridge at 14. 

19 Ibid. at 31. 

% Ibid. at 30. 

21 An additional reason given was that departure would mean giving creditors the right 
to claim interest by way of general damages for breach of contract. The 1982 Act, like its 
1934 predecessor only granted a judicial discretion to award interest: “that being the 
manifest policy of the legislature a rival system of remedies would be inconsistent with 
the manifest policy” (ibid. at 31). 

2 Ibid. at 29. 
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Lord Scarman allowed the appeal “with regret and reluctance .. . 
The sooner there is legislation ... the better.” Lord Roskill 
stated that “it would be idle to affect ignorance of the fact that the 
present state of the law ... places the small creditor at grave 
disadvantage vis-a-vis his substantial and influential debtor.” 

Such expressions made even more regrettable the refusal of their 
Lordships to remove this long-standing loophole once and for all. 
In particular, their deference to a Parliamentary non-enactment 
cannot be supported.” A cursory perusal of the debates would 
reveal that the collective voices opposing reform of the loophole 
were few, and that their opposition was not supported by any solid 
evidence whatsoever.” The failure in the Act to allow interest to 
all creditors certainly cannot be equated with “a policy decision to 
reject” such a notion; indeed, Lord Hailsham L.C. repeatedly 
made clear that his major concern in this Act was to avoid any 
controversy which might hinder its smooth passage. 

The origin of the second injustice, of restricting interest awards 
to simple rather than compound rates, is very difficult to discover. 
Proviso (a) of the 1934 Act was not discussed in any stage of the 
parliamentary debates,”’ nor, indeed, was it discussed in the Report 
of the Law Revision Committee upon which the 1934 Act was 
based. 

The principle underlying awards of interest has been clearly 
stated. Interest is not awarded as a punishment, but “because it is 
only just that the person who has been deprived of the use of the 
money due to him should be paid interest on that money for the 
period during which he was deprived of its enjoyment.””? The 
courts have pointed to the proviso (a) as constituting a restriction 
on the discretionary authority to award compound interest.” 
Yet the effect of this interpretation has been consistently to 
undercompensate plaintiffs kept out of their money; without 
awards of compound interest it is impossible to “reflect the rate at 
which the plaintiff would have had to borrow money to supply the 
place of that which was withheld. ”3? 

It is unusual for the judiciary to be faced with the actual 
consequences of this restrictive approach. In Polish Steam Ship Co. 
ie ee A 


2 Ibid. at 13; see also Lord Fraser at 13, Lord Roskill at 14. 

% Ibid. at 14. 

5 See Atiyah (1985) 48 M.L.R. 1. 

% See H.L.Debs., Vol. 429, cols. 1307-1310. 

7” See H.C.Debs., vol. 290, cols. 2111-2122; H.L.Debs., Vol. 91, cols. 988-995. 

8 Law Revision Committee, Second Interim Report (1934) Cmnd. 4546. 

3 General Tire and Rubber Co. v. Firestone Tyre and Rubber Co. Ltd. [1975] 2 All 
E.R. 173 at 192, per Lord Salmon. 

-% Interest upon interest “aptly describes ‘compound interest,’” Miliangos v. George 
Frank (Textiles) Ltd. (No. 2) [1977] Q.B. 489, 496, per Bristow J. 

*! Bowles and Whelan, “Judgment Awards and Simple Interest Rates” (1981) 1 
International Review of Law and Economics 111. 

* Tate & Lyle Food and Distribution Ltd. v. G.L.C. [1982] 1 W.L.R. 149, 154, per 
Forbes J. See also, Miliangos v. George Frank (Textiles) (No. 2) [1977] Q.B. 489, 497; 
Helmsing Schiffahris G.m.b.H. v. Malta Drydocks Corp. [1977] 2 Lloyd’s Rep. 444, 449. 
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v. Atlantic Maritime Co.,* not only did the Court of Appeal face 
them, but, in contrast both to the House of Lords in La Pintada, 
and to a differently-constituted Court of Appeal in Tehno-Impex, 
felt both free to withhold sums realised by way of compounding 
interest and that it was right to do so. 

In 1978, the plaintiffs commenced a limitation action in respect 
. Of liability incurred as a result of a collision in 1969 between the 
parties’ two ships. At the same time, they paid into court the sum 
of £692,900, representing £395,341 limitation figure plus £297,559 
simple interest at 8-25 per cent. between 1969 and 1978. At the 
plaintiffs request the total amount was placed on short-term 
investment account. As a result, by 1982, when judgment was 
given in the limitation action, a further £534,904 interest 
compounded at six-monthly rests had accrued on the sum paid in. 
The defendants claimed the whole of that interest. 

On the “primary issue,” the Court unanimously held that the 
plaintiffs were not obliged to pay into court interest as well as 
principal in order to limit their liability. Accordingly, the defendants 
had no “right” to the interest in fact earned on the funds in court. 
The Court held that there was no power to award compound 
interest unless a person in a fiduciary relationship has made a profit 
from his own wrongdoing. The court also refused to exercise its 
discretion under the 1934 Act to award interest additional to the 
defendants ordinary entitlement. We would not seek to criticise the 
correctness in law of such findings, but rather to question an 
underlying misconception, regarding the nature of compound 
interest, that such an award would amount to a “windfall.”** In 
reality, it is the award of simple interest which denies parties 
adequate compensation for being kept out of this money. Griffiths 
L.J. was aware of this. If the defendants had accepted the money 
paid in in 1978, they could have invested it at compound rates of 
interest. Thus, although the defendants were only legally entitled 
to simple interest, it is “commercially” inaccurate to describe 
receipt of compound interest as a windfall. The question he asks is, 
“why should the unsuccessful defendants at the end of the day be 
entitled to more money because the plaintiffs have made a payment 
into court which they refused to accept”? We respectfully suggest 
that the proper question should be: why should defendants be 
worse off because they are kept out of their money? Use of 
compound interest rates merely enables courts to compensate 
parties in a way that accords with commercial realities. Adhering 
to this principle therefore can hardly be described as conferring a 
windfall! 

The question of compound interest was considered in the debates 
on the Administration of Justice Act 1982. Lord Hacking argued 


33 [1984] 3 W.L.R. 300. 
% Ibid. at 319, 320, per Kerr L.J., at 310, per Griffiths L.J. 
35 Ibid. at 310. 
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that because plaintiffs could not borrow at simple rates, their use 
“will not enable the courts to compensate a plaintiff for his real 
loss,” and will provide debtors with incentives to delay.” Lord 
Hailsham rejected his proposed amendment on three grounds. 
First, the Law Commission had rejected compound interest; 
secondly, it is not available in any other European country; and 
thirdly, the amendment would impose further pressures on consumer 
debtors. Regarding Lord Hacking, he stated that “his view is 
possibly rather coloured by the class of very large claims with 
which his extremely lucrative practice is concerned.”?” 

Even the most inventive judge will now find it virtually impossible 
to circumvent the restrictions of the Administration of Justice Act 
1982 which expressly grants a discretion to award only simple 
interest. Legislative conservatism has thus been added to judicial 
reticence. Creditors are left to fend entirely for themselves in order 
to protect against default. That they can do this by inserting 
interest clauses into their contracts or by claiming special damages 
under Wadsworth v. Lydall’ does not explain the reticence of the 
judiciary to remove an injustice they have recognised for nearly a 
century. What remains to be explained is why it is that the complex 
rules on interest almost invariably act to the detriment of victims 
(of default, of contract breach or of tort)? The refusal to use 
compound rates for victims kept out of their money; but a 
willingness to use them in the discount rate for assessing future 
losses both have the effect of penalising plaintiffs. Moreover, a 
further inconsistency has been created by the adoption of a 2 per 
cent. rate of interest awarded on “inflation-proof” damages for 
non-economic loss in tort cases.” The very practice of protecting 
awards against inflation—by giving judgment in the “money of the 
day”—amounts to a process of compounding.” 

That the law of interest continues to be riddled with inconsistencies 
may not be surprising. What is more surprising is that the judiciary 
(and indeed the legislature) have continued to sanction injustice. 
Moreover, in the absence of a courageous and innovative judicial 
reappraisal the matter must now be considered closed for some 
time to come. 


RoGER A. Bow ss* 
CHRISTOPHER J. WHELANT 
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FOREVER AMBER? 


LAW AND ADMINISTRATION. By C. Harrow and R. Raw Lincs. 
[London: Weidenfeld and Nicholson. 1984. 718 pp. £15-95.] 


I 

THE publication of Harlow and Rawlings’ Law and Administration marks a 
significant and welcome attempt to free the study of administrative law 
from the straight-jacket of analytical jurisprudence. To paraphrase Robson, 
the traditional English administrative law textbook has laboured for too 
long with “the dead hand of Dicey lying frozen over its neck.”! We do not 
find in the pages of Law and Administration an attempt to organise 
administrative law into the traditional categories of natural justice, error 
on the face of the record, jurisdiction, control of discretionary powers, 
standing and the availability of remedies. The authors question the 
“traditional lawyerly view of administrative law as machinery for the 
control of government and of judicial review as the centrepiece of 
administrative law” (p.348). Their concern is not so much with 
“administrative law” but with the “administrative process.” This concept is 
to be understood in terms of four functions: discretion, rule making, 
adjudication and rule application. While the “administrative process” is 
examined from a variety of angles, a uniform theme informs the book: the 
need to assess the suitability of internal controls on decision making as 
against external controls imposed by the courts. 

The authors contend that “the allocation of functions is a central 
problem for administrative law” (p.xxiv). Their approach however is not 
to expound or develop an explicit theory of their own, but to let theorists 
“advance a variety of views in their own words” (p.xxiii). These views, 
together with those of predominantly legal writers, dominate the rest of 
the book. Hence it must be stressed at the outset that this is neither a 
traditional legal textbook which seeks to present a systematic approach to 
the subject in hand, nor is it a straightforward compilation of cases and 
materials. Law and Administration can best be described as an inductive 
text which dares to leave the well-charted waters of the traditional 
approach to administrative law, but which does not attempt to develop 
fully an alternative theory of law and administration. In fact it remains 
connected to the traditional approach by the lifeline of somewhat familiar 
materials and cases. The organisation of this material is nonetheless a 
novel one, and the material is linked by often extensive analysis on the 
part of the authors, which asks, but does not necessarily answer, a 
multitude of fascinating questions. 


II 


Law and Administration takes as its starting point the two dominant 
approaches to administrative law, aptly labelled as “red light” and “green 
light.” Red light theorists are committed to a balanced constitution in 
which executive power, i.e. arbitrary power, is kept in check by Parliament 
and the courts. This may be described as the “model of laws” approach to 


1 W. Robson, Justice and Administrative Law (3rd ed., 1951), p.423. 
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administrative law. Green light theorists, represented here by Jennings, 
Laski and Robson, advocate the use of law to promote “efficient” rule 
making, and are committed to a “model of government” approach to the 
administrative process. While the authors state that they do not wish to 
take sides in the often acrimonious debate between red light and green 
light theorists, the content of the remainder of the book, if not its 
orientation, reflects a sceptical green light approach. Attention is directed 
to three areas: ` 

(1) The constitutional role of the courts in the allocation of decision- 
making functions and the operation of judicial review in practice 
(Chaps. 3, 4, 9, 10, 11 and 12). 

(2) Non-judicial forms of control of administrative action (Chaps. 5, 6, 
7, 8, and 13). 

(3) An analysis of three specific areas of governmental activity in the 
form of short functionalist studies of planning (Chaps. 15 and 16), 
immigration (Chaps. 16 and 17) and social security (Chaps. 18 and 
19). 


We propose to examine the authors’ treatment of the first of these areas, 
and in the light of that analysis to go on to assess the remaining two. 
While this approach does not follow the sequence of the book, we would 
suggest that the chapters listed under heading (1) make up the substance 
of the traditional concern of administrative lawyers. It is only through an 
understanding of Harlow and Rawlings’ treatment of this subject-matter 
that we can begin to comprehend the perspective which informs the book 
as a whole. 


Il 


In Chapter 3, entitled “Adjudication and the Allocation of Functions,” the 
authors explore adjudication as a form of decision making and examine its 
Strategic advantages and disadvantages for both decision-makers and 
“litigants” as well as the appropriateness of this form of decision making 
for polycentric issues. The chapter draws on empirical studies of the 
operation of a number of administrative tribunals in assessing the gains 
and pitfalls of adjudication for potential beneficiaries. This serves as a 
useful and stimulating introduction to an analysis of the courts’ approach 
to informal adjudication processes and the concept of procedural fairness. 
The recent case law on procedural fairness is critically examined and 
found wanting in terms of consistency and coherence. Judges tend to 
waver between analytical and contextual tests in their application of the 
rules of natural justice or in their imposition of a duty to act fairly. In 
Chapter 4 the authors examine the case law on ouster, jurisdiction and 
error of law in the light of the recommendations of the Franks Report and 
find once more that the conceptual analyses which inform the void/ 
voidable, law/fact, judicial/administrative antitheses are far from watertight: 
“judges, it transpires may play games with rules” (p.115). 

This calls into question the place of judicial review in the constitution— 
an issue the authors contend is too often ignored in English as opposed to 
American literature on administrative law (p.xxiv). The pragmatism of the 
judicial approach to natural justice, procedural fairness, error on the face 
of the record and jurisdictional error places a question mark over claims 
by red light theorists that the courts provide an indispensable and 
independent mechanism for controlling the executive. Far from applying a 
coherent set of general principles to administrative law cases, judges are 
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seen to exercise a considerable degree of discretion in their approach to 
control of the administration. This “revelation” ought to lead us into a 
fundamental reappraisal of two basic concepts which inform red light 
theorists’ approach to the constitutional position of the courts: the 
sovereignty of Parliament and the rule of law. 

Rather than attempting to tackle these issues, however, the authors turn 
their attention (in Chap. 9) to a statistical analysis of judicial review. Red 
light theorists take the centrality of judicial review for granted, but Harlow 
and Rawlings reject this complacent approach. On surveying the evidence 
on the number of applications for judicial review (post 1981) and the 
applications for prerogative orders (pre 1980), they find these to be 
“infinitesimal compared with the number of decisions taken daily by public 
authorities” (p.258). While it may be possible to increase the impact of 
judicial review on the decision-making process through the test case 
device, the authors doubt the efficacy of this strategy. Drawing on 
Prosser’s work on the Child Poverty Action Group’s use of the test case in 
` welfare rights cases, the authors cast doubt on the court’s potential to 
control abuse of power. The aftermath of the Malloch saga is also explored 
in this context.2 While Malloch obviously raises the important question of 
the constitutional position of the courts, the authors do not attempt to 
discuss the issue at this juncture. Instead they go on to highlight some of 
the problems inherent in the increasing scope for the judiciary to control 
public law litigation and to regulate the law’s role within government in 
the light of Lord Diplock’s judgment in O’Reilly v. Mackman.? 

Chapter 10 on “Rationing Judicial Review” deals with the vexed 
question of locus standi. The authors warn against the dangers inherent in 
the traditional compartmentalisation of judicial review into “a three stage 
process, with locus standi, limitation and the doctrine that the courts will 
not review action taken under the royal prerogative on the threshold, the 
grounds of review in the middle; and remedial discretion at the end” 
(p.286). On a closer and more critical examination of the case law on 
procedural fairness, locus standi and remedial discretion, “judicial review 
begins to emerge as a complex entity, its parts inextricably interwoven 
rather than as a series of discrete doctrines or ‘obstacles’ over which the 
applicant has to leap” (p.287). Harlow and Rawlings convincingly argue 
that the courts have used the doctrine of locus standi to select from the 
variety of interests which they will protect, and once again the advantages 
of the increased power of the judiciary to control legal incursions into the 
administrative process are questioned (p.308). This raises fundamental 
questions as to the nature and limits of public law: if the task of public law 
is one of “remedying public wrongs” then standing tests should be swept 
away, allowing a move from an individual-oriented model of public law 
towards one of interest representation (p.307). The authors argue that the 
merits of any move in this direction may only be assessed in the light of a 
fuller understanding of the correct constitutional role of the courts, a task 
attempted in Chapter 11. 

This chapter is essentially concerned with judicial control of administrative 
discretion and is structured around a “case study” of the leading cases: 


2 Malloch v. Aberdeen Corporation, 1973 S.L.T. 116; Scott v. Aberdeen Corporation, 
1976 S.L.T. 141. 
3 [1982] 3 W.L.R. 1096. 
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Roberts v. Hopwood,* Wednesbury,’ Padfield,’ Tameside’ and Bromley.® 
The authors conclude that “there is considerable agreement today among 
public lawyers that judicial review of discretionary power is itself 
discretionary in character. The leading authorities cannot sustain the case 
that judicial review is based on precise and clearly applicable rules” 
(p.342). In the absence of general principles, there is surely scope for 
judicial policy making. The authors then proceed to examine various 
proposals for reform, including Galligan’s contention that judges could 
and should concentrate their attention on “processes” designed to secure 
accountability and participation by citizens in the democratic process 
(p.344) and Griffith’s suggestion that the ambit of judicial review should 
be confined, that judicial discretion should be structured by rules. The 
authors themselves do not appear convinced by either approach, but do 
not explicitly propound a solution of their own. Yet surely by examining 
the aftermath of Bromley in greater detail, or for that matter, Padfield,’ it 
might have been possible to be less alarmist about the potential scope for 
judicial policy-making. The authors seem to rest content on having laid 
bare the value judgments implicit in the Bromley and Tameside cases. 
There is no attempt, for example, to examine the way in which Wilberforce 
transformed the “Wednesbury test” of unreasonableness, a test intended as 
a vehicle for judicial restraint, into a test for reviewing the exercise of the 
Secretary of State’s statutory powers to intervene in the activities of local 
education authorities. 

The fact that administrative law may be used to regulate relationships 
between public authorities receives only a passing acknowledgement in the 
pages of Law and Administration. Earlier in the book the authors 
commented that “we sense that individuals are not identical” (p.269), but 
there is no attempt in any of the chapters dealing with judicial review to 
examine critically the role of administrative law in inter-governmental 
agency disputes. This seems a serious omission in a book which claims to 
be about “Law and the Administration,” and it is one which is not 
redeemed by the material presented in the remainder of the book. The 
failure to recognise this dimension of administrative law is in turn linked 
to a failure to recognise the true function of the courts in the political 
process and results in their exaggerating the autonomy of judicial decision 
making. An alternative approach to discretion would attempt to 
comprehend the circumstarices in which law is mobilised as a mechanism 
of dispute settlement. Many legal disputes are part of a wider political 
discourse or power struggle into which the judges are ineluctably, if 
reluctantly drawn. The extent.to which the present conflict between local 
and central government is being fought out in the courts bears witness to 
this process, while judicial hesitation in deploying the potentially dangerous 
concept of “fiduciary duty” in the “post-Bromley” cases might be taken as 
an illustration of the courts’ own awareness of the limits of their function.” 


1925] A.C. 578. 
1948] 1 K.B. 223. 
1968] 2 W.L.R. 924. 
1976] 3 W.L.R. 641. 
1982] 2 W.L.R. 62. 
Elsewhere, Harlow has commented of Padfield that the judicial “remedy has proved 
illusory; the same decision could be reached with only nominal deference to the courts, 
and the waste of time and money entailed is a deterrent to future complainants.” [1976] 
P.L. 116 at 120. 

10 Pickwell v. Camden L.B.C. [1983] 2 W.L.R. 383. See further, M. Loughlin, Local 
Government, the Law and the Constitution, Local Government Trust, 1983. 
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IV 


At this point it seems appropriate to inquire whether the authors, having 
abandoned faith in the traditional view of administrative law, go on to 
offer a coherent alternative. While their inductive and indirect approach to 
the subject-matter renders the task of uncovering their framework a 
difficult one, the opening lines of Chapter 1 should be recalled: “Behind 
every theory of administrative law there lies a theory of the state” (p.1). 
Furthermore, in Chapter 2 the authors registered a certain scepticism of 
the comfortable reliance which conventional green light theorists were 
prepared to place in notions of political accountability. While welcoming 
the inter-disciplinary character of more recent functionalist studies, they 
note that “one unhappy consequence of their development was however, 
that as the new subjects took root and blossomed in their own right, the 
parent stock of administrative law was left as an unreformed core subject, 
dominated by general principles and the tradition of legalism” (p.41). 

The theoretical key to an understanding of their disenchantment with 
conventional green light as well as red light theorists and to the way in 
which the authors plan to “reform the core” of administrative law lies in 
their concept of the changing role of law in the modern state. Brief 
reference is made to Reichs’ work on the rise of the Corporate State! and 
to Winckler’s warning of the “retreat from legalism” in the corporatist 
state.” A fuller treatment of even this very brief selection from the vast 
and varied literature on the modern political system’ would surely reveal 
two vital developments with which any coherent understanding of the 
modern law on public administration must come to grips. First, it is 
implicit in any model of the modern political system that power within 
society has become dispersed between “public” and “private” actors, 
especially in the economic field. This in turn affects the nature of 
regulation. There has been a secular trend away from general rules to 
more open-textured, purposive or conditional legislation, most especially 
in the area of economic regulation. The Civil Aviation Act 1971 is a prime 
example. : 

Harlow and Rawlings are careful to point out that they “do not intend 
to convey a monolithic vision of the ‘state’ serviced by faceless Weberian 
bureaucrats” (p.xxiii); and yet in Chapter 5, which deals with administrative 
decision-making, they remain firmly within a legalistic tradition in their 
approach to administrative discretion. They oscillate between the need to 
structure administrative discretion by rules, and the need for individuation. 
Their reference to the increasing role of state intervention, the development 
of corporatism and their criticism of the liberal belief in the efficacy of 
parliamentary control of the legislative process, points to the need for a 
post-liberal theory of administrative law. This would have to analyse and 
‘systematise the specific processes of administrative decision-making and 
accommodate the scale and varying levels of state intervention. We would 
argue that such an exercise should not be limited to an examination of the 
effects of administrative decision-making on individuals, but should be 


1 C, Reich, The Greening of America (1970). 

2 J, T. Winckler, “Law, State and Economy: The Industry Act 1975 in Context” 
(1975) 2 British Journal of Law and Society 103. 

3 N. Luhmann, The Differentiation of Society (1982); J. Habermas, Theorie des 
kommunlkativen Handelns, Band 2, Suhrkamp, 1981, at pp.523 et seq. 
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extended to cover a wider area of regulation, including the regulation of 
various aspects of economic activity. It would involve an analysis of the 
power structures which determine administrative decisions and of “the part 
played in decision making by moral, political, organisational and economic 
values in addition to legal ones.”!* It would have to take a differentiated 
view of the possible forms of regulation including “negotiated regulation.” 
While this latter theme is partially taken up in the case study on planning 
(Chaps. 15 and 16), it remains an isolated example in a book which is 
otherwise concerned with social regulation and its impact on the individual. 
The authors conclude in Chapter 5 that “where the optimum [between 
rules and discretion] lies on an imaginary scale between equality of 
treatment and individuation is at the end of the day a value judgment on 
which there is unlikely to be consensus” (p.164). Hence we are back once 
more to “Stop, Go, Amber?” (p.41). This disappointing retreat behind the 
lines of the law/politics divide could be avoided if attempts were made to 
integrate more fully the interdisciplinary research on the use of legal 
language!* with that of policy implementation.” 

Whilst we appreciate the complexity of this task, it is surely the sole 
escape from the increasingly vicious circle in which the authors find 
themselves. They are not content to place their faith in administrators, as 
they too play games with rules and, as the chapters on immigration and 
social security law reveal, more often than not, there are “rules within 
rules.” 


V 


In our introduction we identified the authors as sceptical green light 
theorists, and we must surely consider whether the very adoption of this 
approach negates the possibility of an administrative law theory as such. 
The construction of any body of theory depends on an identifiable subject. 
As Loughlin has remarked, “the area for investigation of a law of public 
administration must be socially constructed rather than legaliy or 
institutionally defined.”!S It is perhaps the strength of the red light theorists 
that, basing their views on a liberal theory of the state, they may 
comfortably talk of a “body of administrative law,” restrict themselves to 
general principles and demand further development of a conceptually 
based administrative law theory. Harlow and Rawlings have effectively 
debunked many of those organising concepts, but to what set of organising 
principles should they now turn? It must surely be accepted that even 
green light theorists operate within the same model of a balanced 
constitution. It is only a difference of emphasis which leads them to favour 
internal controls over judicial controls. Green light theorists are 
predominantly concerned with restricting judicial activism. Their interest 
in administrative law remains to a large extent a reactive one. Theirs is an 





1 R. Baldwin and K. Hawkins, “Discretionary Justice: Davis Reconsidered” in [1984] 
P.L. 570 at 580. 

15 G. Teubner, “After Legal Instrumentalism? Strategic Models of Post-Regulatory 
Law,” E.U.I. Working Paper No. 100. Florence, 1984. 

1€ R, Unger, Law and Modern Society (1976); T. Heller, “Structuralism and Critique” 
(1984) 36 Stanford Law Review 127; P. Goodrich, “The Role of Linguistics in Legal 
Analysis” (1984) 47 M.L.R. 523. 

V R, Mayntz, “The Conditions of Effective Public Policy: A New Challenge for Policy 
Analysis” (1983) Policy and Politics 123; R. Mayntz (ed.), Implementation Politischer 
Programme IH, Opladen 1983. 

1 “Beyond Complacency” (1983) 46 M.L.R. 666 at 672. 
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enterprise of deconstructing and exposing the so-called general principles 
of administrative law. Their task is not to construct an alternative 
framework of administrative law, but rather their energies are channelled 
into inter-disciplinary functionalist ventures. Harlow and Rawlings wish to 
push beyond the limitations of this approach. 

Their scepticism of green light theory may lead to a point where red 
light theories of judicial control re-emerge as an attractive solution. In 
view of the complexity and pervasiveness of administrative decisions one 
can no longer rely on centralised processes of decision-making. One might 
in any case favour decentralised decision-making processes for reasons of 
accountability and transparency: one means of ensuring control and 
publicity in these processes would indeed be through judicial control, 
albeit not along the existing lines but structured in a more accessible and 
less costly way. 

Kenneth Dyson, in describing the “State Tradition in Western Europe,” 
has tried to explore the reasons behind the very different development of 
continental and English administrative law. As some judges seem to be 
considering the adoption of continental concepts such as “proportionality,” 
it might be worth revisiting his analysis. 


“The importance to continental European liberalism of legal control 
over the administration reflected a view of the administration as the 
institution that realises the purposes of the state. This view led to an 
emphasis on the importance of exercising public power in accordance 
with definite principles. If the state was seen to possess the inherent 
power to govern without the need for the statutory grant of power in 
each instance, the case for a distinct body of administrative law was 
pressing. England had no such idea of the state, and its law inherited 
the notion of the inherent powers of the judiciary which included 
control of the administration.””° 


As Harlow and Rawlings point out, Jennings, Laski and Robson turned 
to continental public lawyers such as Duguit “to provide the framework 
inside which the efficient operation of the public services could at all times 
be assured” (p.39). At the same time they were firmly rooted in their 
belief in the democratic efficacy of Parliament. One of the motivating 
factors behind the demand for legal control of administration on the 
Continent was, however, the search for an alternative to non-existing or 
inadequate parliamentary representation: law thus became a substitute for 
participation in the political process. 

Once it is recognised that Parliament is no longer the locus of decision- 
making power, Harlow and Rawlings can no longer put their faith in the 
convenient dogma of political accountability on which their green light 
predecessors relied. This means that our understanding of public 
administration must take account of the complex processes of communi- 
cation both within and between the political and other social sub-systems 
such as education, economy, media, health, family, etc. Post-liberal 
political theory suggests the need to rethink traditional wisdoms about the 


1 For a recent example, see Lord Diplock in Council of Civil Service Unions v. 
Minister of the Civil Service: “I have in mind particularly the possible adoption in the 
future of the principle of ‘proportionality’ which is recognised in the administrative law of 
several of our fellow members of the European Economic Community . . .” [1984] 3 
W.L.R. 1174 at 1196. 

2 The State Tradition in Western Europe (1980), p.116. 
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interaction between the executive, the courts and Parliament. The much 
more conceptually based continental administrative law tradition is 
currently undergoing a similar crisis.?! 

Harlow and Rawlings provide us with a wealth of material and raise 
pertinent questions pointing to the inadequacies of present British thinking. 
Their strong reliance on cases and materials drawn from traditional legal 
sources tends to reproduce conventional limitations. One would hope that 
a more theoretical book will follow which will attempt to complete the _ 
task of transcending the “unreformed core of administrative law.” This 
demands a reintegration of thinking on constitutional and administrative 
processes which would make for a fuller appreciation of the role of law as 
a resource within the political system. Without such a reintegration 
administrative law theory will remain “forever amber.” 


LEIGH HANCHER* 
MATTHIAS RUETE+ 


MURDER INTO MANSLAUGHTER. By SUSANNE DELL. [Oxford: Oxford 
University Press. 1984. pp. 77. £10-00.] 


Ir is a pleasure to be asked to review this important monograph by 
Susanne Dell whose invaluable studies over the years in the field of 
forensic psychiatry have made a very important contribution to our 
understanding of the management of mentally abnormal offenders in 
various settings. This book is timely in that it has been published during a 
period when forensic psychiatrists, who are asked to examine homicide 
cases, are becoming increasingly restless and frustrated with the curious 
concepts and wording of the Homicide Act 1957 and the failure of 
successive governments to give consideration to the recommendations of 
the Committee on Mentally Abnormal Offenders (the Butler Report) 
which was presented in 1975. 

The author examined the use of the plea of diminished responsibility 
which was initially invented as a means of escape from the death penalty 
but remains a way of avoiding a conviction for murder and life 
imprisonment. Where manslaughter on the grounds of diminished 
responsibility is established the accused is found guilty of manslaughter, 
rather than murder, and a judge is now free to impose any sentence 
available to him in the Statute Book. Mrs. Dell notes the steady rise in 
the number of homicide cases convicted of manslaughter on the grounds 
of diminished responsibility since 1964, although as a proportion of the 
number convicted annually of homicide there is general consistency; about 
a fifth annually are section 2 cases. Over the years however there has been 
a change in sentencing practice. In the earlier years a high proportion of 
section 2 manslaughter cases were dealt with by way of a hospital disposal 
but there has been a steady decrease in the numbers dealt with in this 
way. As the years have passed fewer individuals have been sent to hospital 
and there has been a concurrent increase in the number given periods of 
imprisonment with a general increase in the proportion receiving life 


2 K, H. Ladeur, “Abwagung”—Ein neues Paradigma des Verwaltungsrechts. Campus, 
1984; G. Teubner, op. cit. note 15. 

* Lecturer, School of Law, University of Warwick. 
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imprisonment and with a determinate sentence. In recent years two-thirds 
have been sent to prison. 

Mrs. Dell set herself the task of trying to answer the question, why have 
increasing numbers of mentally abnormal individuals been sent to prison? 
She was able to examine all the documents relating to diminished 
responsibility cases during the period 1966-1977 (253 cases after a small 
number were excluded). Because of changing practices during this decade 
comparisons were made between cases dealt with during the four early 
years when hospitalisation was the norm; the four middle years when the 
sentencing picture began to change and the last four years when 
hospitalisation had become the exception rather than the rule. The 
sampling procedure was to select two-thirds of the men convicted in the 
early years of the study and one-third of those convicted in the middle and 
late years. 

A study of this material reveals a great deal of interest. The medical 
reports available in each case which usually came from a prison medical 
officer, an independent second opinion (less so over the years) and 
defence doctors, showed a quite remarkable measure of agreement. There 
is little here to support the usual allegation that psychiatrists are unable to 
make up their minds or that there is less consistency in psychiatric 
diagnosis than in other branches of medicine. In 90 per cent. of cases the 
doctors were in agreement about the question of diminished responsibility, 
in only 8 per cent. of cases did they disagree about the diagnosis and in 6 
per cent. of cases was there a difference of opinion about the final 
recommendations to the court. With respect to the cases there is general 
consistency in the pattern of abnormal homicide between 1966 and 1977. 
In England and Wales homicide continues to be a crime frequently 
involving relatives, children, friends or others known to the accused as 
victims and there is a high level of psychiatric morbidity. The average age 
of the male offenders here was 36, 37 per cent. were married, 42 per cent. 
employed and a third were under psychiatric treatment at the time of the 
offence. 56 per cent had no previous convictions. One half of those found 
guilty of manslaughter on the grounds of diminished responsibility were 
mentally ill at the time of the killing, and a quarter were regarded as 
suffering from severe levels of personality disorder. A third were considered 
psychotic. 16 per cent. subsequently attempted suicide and the majority 
contacted the police themselves and’ reported their crime. Alcohol was a 
factor in only 22 per cent. of cases and was more likely to be associated 
with eventual imprisonment. Individuals over the age of 50 years were 
more likely to find themselves in hospital subsequently, as were those with 
an agreed finding of psychiatric disorder. 

Despite the high level of psychiatric morbidity however as the years 
passed more individuals were sent to prison and fewer found themselves in 
hospital. There were a number of possible reasons for this change in 
practice but the results of this study seem to indicate that with the passing 
of the years prison doctors have steadily reduced the number of hospital 
recommendations that they make in parallel with increasingly stringent 
admission procedures on the part of the Department of Health and Social 
Security which is responsible for deciding whether or not to offer a bed in 
a Special Hospital on behalf of the Secretary of State. In the earlier years 
a bed in a Special Hospital was easy to obtain. In the middle years 
dangerousness and a need for care in conditions of maximum security 
became the deciding factors. An increasing number, such as domestic 


Mar. 1985] REVIEWS 245 


murders occurring impulsively on the basis of a depression, were not 
regarded as suitable cases. Doctors were advised to obtain a bed in a 
National Health Service psychiatric hospital. However local hospitals 
provide little or no security and over the years have become totally “open 
door.” They showed an increasing reluctance to admit patients of this kind 
and as a result it-was increasingly difficult for the prison doctors, supported 
by their second opinions, to obtain a bed and therefore to make a 
recommendation to the court that a Hospital Order should be made. An 
increasing awareness of this situation led to a decreasing number of 
Hospital Order recommendations. The result of these changing practices 
has led to increasing numbers of mentally ill individuals being sent to 
prison where the treatment available is limited and new problems are 
presented to the prison staff.’ It remains to be seen whether the 
programme for the development of regional secure units throughout the 
country, which is at last well under way, will alter this trend and provide a 
greater opportunity for judges to make Hospital Orders and to ensure that 
these mentally disordered cases receive the treatment that they need. 

The second half of this report discusses the procedural and legal 
problems associated with the Homicide Act 1957. The study looks at the 
lists held by the Director of Public Prosecutions of murder and diminished 
responsibility convictions for 1976 and 1977. It was found that 194 of these 
homicides had raised the diminished responsibility defence and in only 26 
of the cases (13 per cent.) had the prosecution doctors challenged it in 
court with rebutting evidence. In the vast majority of cases where the 
diminished responsibility defence was raised the prosecution doctors did 
not dispute that it was appropriate. The 13 per cent. of cases went to trial; 
in 1-5 per cent. of cases this was because the judge or prosecution thought 
it appropriate for the issue to be decided by a jury even though the 
medical evidence was unanimously in favour of a diminished responsibility 
finding. In 15 per cent. of cases the prosecution or court was not prepared 
to accept a plea of guilty. 

The disagreements between doctors about diminished responsibility 
focuses upon the curious and unsatisfactory wording of the Act. Generally 
speaking the presence or absence of mental abnormality is a psychiatric 
question and one upon which doctors may from time to time disagree. In 
the main, Dell tells us their disagreements occurred in relation to the 
milder cases of mental illness and personality disorder where there was 
room for debate on the question of where normality ceases and abnormality 
begins. The second and most difficult area of disagreement arises in 
relation to the question of whether mental responsibility was or was not 
substantially impaired. The author reminds us that the Butler Committee 
pointed out that “mental responsibility” in the context of section 2 is not a 
clinical matter on which doctors have expertise but a legal or moral 
question. Glanville Williams goes further and argues that it is primarily a 
moral one. Despite this however since 1957 doctors have given an opinion 
on this matter and if they have faltered or have initially refused to do so 
they have been pressed hard by the court to give a view. In half the cases 
where doctors disagreed in this study it was on the moral and not the 
psychiatric aspects of the case. In recent years, and particularly since 


1 See e.g. P. J. Taylor and J. Gunn. “Violence and psychosis I—Risk of violence 
among psychotic men” (1984) British Medical Journal 288 1945-9; P. J. Taylor and J. 
Gunn. “Violence and psychosis IH—Effect of psychiatric diagnosis on conviction and 
sentencing of offenders.” (1984) British Medical Journal 289 9-12. 
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Sutcliffe psychiatrists have increasingly been questioning themselves about 
the part they play in these proceedings and have been more and more 
reluctant to express an opinion about mental responsibility. However since 
they have been prepared to give their opinion over the years it is difficult 
or almost impossible to argue in court in a specific case that they have 
nothing to say on this matter. Although it is conceded that this is a matter 
for the jury courts invariably press the psychiatrist to give his personal 
view on the basis of his “wide experience of these matters.” Defence 
lawyers justifiably complain if a psychiatrist chooses their client as a 
vehicle to ventilate dissatisfaction with the wording of the Act. 

This study clearly demonstrates the unsatisfactory nature of the Homicide 
Act 1957 although it also underlines the Butler Committee’s observation 
that “the medical profession is humane and the evidence is often 
stretched.” The Act is used to get the appropriate result in each case, 
although with the passing of the years the result in terms of the verdict 
does not necessarily lead to a disposal which is in the best interests of the 
mentally disordered offender nor is it in the best interest of the public. 
Susan Dell’s book makes a powerful case for reforming the law, for 
abolishing the fixed sentence for murder and allowing disposal to be based 
upon mitigation when evidence of mental disorder at the time of the 
killing can be given in court. It is time the Butler recommendations were 
seriously debated in Parliament and the anomalies, highlighted in this 
study, were done away with. This is an important book which should be 
widely read by all concerned with these matters. 

RoBErT BLUGLASS* 


THE Economic ApproAcH To Law. Edited by PAuL Burrows AND 
Cento G. VELIANOvSKI. [London: Butterworths 1981. 343 pp. 
£25-00 h.back, £9-95 p.back.] 


In North America both the research and teaching of legal studies has 
witnessed an increasing utilisation of the techniques of economic analysis 
over at least the last decade. A new multi-disciplinary area of study has 
arisen known as “law and economics,” contributed to by specialists in both 
disciplines, and major research institutes (as at the Universities of Miami 
and Emory) concerned with this subject are now well-established. Interest 
in, and development of, the study of the law and economics interface has 
lagged in the United Kingdom, although in recent years several papers 
applying economic analysis to legal issues have appeared in English law 
journals. Moreover, the Social Science Research Council (recently re-titled 
the Economic and Social Research Council) has for some time sponsored 
and financed a number of activities aimed at forwarding the development 
of the law and economics approach in the United Kingdom (summer 
schools in economics for lawyers, research seminars in law and economics). 

The Economic Approach to Law edited by Burrows and Veljanovski— 
two distinguished scholars in the United Kingdom concerned with this 
subject—is a collection of papers treating various aspects of the law and 
economics field. Essays are included on the topics of contract, tort, the 
judicial process, and public law. The general quality of the papers is high, 
and Burrows and Veljanovski provide a general introductory chapter on 
the economic approach to law. Whilst traditionally (and naturally) scholars 
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are given to over-selling their own product, Burrows and Veljanovski 
adopt a refreshingly critical perspective on the law and economics 
paradigm, pointing out its warts as well as its attractive features. 

A word of warning is necessary, however, for the intending student of 
law and economics. This book is no beginner’s primer, and—with the 
exception of the introductory chapter—would not be easy going for anyone 
who is not versed in the relevant techniques of micro-economic analysis. 
The teaching of law at United Kingdom universities as presently undertaken 
typically includes economics (if at all) only as a very minor and subsidiary 
element (which, moreover, is in all liklihood swiftly forgotten by the 
students concerned). A lawyer tackling The Economic Approach to Law 
with this background might well find the idea to be a turn-off, given the 
unfamiliarity of methodology and analysis, and the technicality of modern 
economics. This would be a pity, for—as the experience in North America 
shows—the interface between law and economics is potentially very 
fruitful. There, economists have increasingly come to realise that the 
fundamentals of much of economic and political behaviour are to be 
explained by the assignment and content of property rights, and other 
features deriving from the system of law (including constitutional law). 
Conversely, lawyers and students of jurisprudence have discovered that 
micro-economic analysis provides a powerful set of analytical tools for 
exploring many thorny legal issues. 

For those who already have a good acquaintance with the law and 
economic paradigm, this collection of essays will provide many new 
avenues for thought and exploration. But for the novice it would be better 
to think of attending one of those summer schools. 


Joun BurTon* 


CHILD CUSTODY: A STUDY oF FAMILIES AFTER Divorce. By DEBORAH 
ANNA Luepnitz. [Lexington: Lexington Books. 1982. 187 pp. 
No price stated. ] 


THE PROTECTION OF CHILDREN: STATE INTERVENTION AND FAMILY ” 
Lire. By ROBERT DINGWALL, JOHN EEKELAAR AND TOPSY 
Murray. [Oxford: Blackwell. 1983. 286 pp. £26-50 h.back, 
£7-95 p.back.] 


THESE two books are concerned with two of the most important issues in 
child law today. The days are now gone when we could place our faith in 
the paramountcy of the child’s welfare as a means of solving all the 
problems of his upbringing. The doctrine of the “best interests of the 
child” was essential to establishing that children are no longer their 
parents’ possessions or the prize for good behaviour in marriage. By itself, 
however, it is too imprecise to enable us to answer any of the truly hard 
questions raised by the very commitment to children which it expects.} 
Both of these books recount the results of research studies concerned with 
some of the hardest questions. Both use their results to attempt some 
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answers. Readers will have to judge for themselves whether the results 
sustain the answers. 

Luepnitz is concerned with custody after divorce. Here the hard question 
is no longer “which parent?” so much as “what shall we do about the 
other one?” Battle has been joined between those who favour a quick 
final and unconditional disposition to one parent alone? and those who 
favour completely equal sharing between two households or one of the 
innumerable variations in between.’ As always, America is more extreme 
in both directions than is the United Kingdom, where total involuntary 
deprivation of access is possibly rare, but total shared care is virtually 
unheard of. Luepnitz, a clinical psychologist, studied 16 American mothers 
with sole custody, 16 fathers with sole custody, and 18 parents with shared 
custody, together with the 91 children involved. She spent some hours 
interviewing parents and children and observing their interaction. 
Volunteers were recruited through singles groups, advertisement and 
personal contact rather than from clinical populations, but the sample was 
no doubt biased in other ways. Her major finding was that “on all 
measures of children’s psychological adjustment, there were no differences 
by custody type.”* Continued parental conflict was the best predictor of 
poor adjustment in children but there was no more conflict in shared care 
families than in the others. Children were not more confused or disturbed 
dividing their time between households. Nor, for that matter, were 
children with their mothers better adjusted than those with their fathers. 
No doubt all this simply demonstrates that court or parties had chosen 
sensible arrangements to fit these particular cases. A great deal more 
research would be needed before generalisations about the “best” 
arrangements could be made. We need to know how well arrangements 
work out among parents who would not at present be considered natural 
candidates. The enactment of a presumption in favour of shared care in 
California could provide a natural experiment. Nevertheless, the present 
findings cast doubt on such generalisations as are common at present, 
whether the so-called “maternal preference” or an antipathy to shared 
care. The author herself believes that “joint custody at its best is superior 
to single-parent custody at its best,”> perhaps largely because the children 
retain a filial relationship with both parents and support payments are less 
of a problem. i 

Some of her other findings are predictable: mothers are typically poor, 
fathers are typically lonely. Others are less so: mothers suffer some 
discrimination from landlords and others because of the lack of a man to 
discipline and provide, but fathers are admired for being willing and able 
to do a woman’s work; mothers have more difficulty with a man’s jobs 
about the house than fathers have with a woman’s; and above all, very 
few of the children were showing any psychological impairment. This last 
and startling’ finding may be the result of the sample, but Luepnitz 
theorizes along feminist lines. In many intact families the father is largely 


2 J, Goldstein, A. Freud and S. J. Solnit, Beyond the Best Interests of the Child (1973), 
pp.37-39, 63. 

3 M. Roman and W. Haddad, The Disposable Parent: The Case for Joint Custody 
(1978); for a full English discussion, see M. P. M. Richards “Post-Divorce Arrangements 
for Children: A Psychological Perspective” [1982] J.S.W.L. 133. 

4 Luepnitz, p.149. 

5 Ibid. p.150. 
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absent and the mother becomes over-involved with the children.” Divorce 
can either intensify this, along with financial problems, or it can liberate 
the mother to find new employment, new outlets and new support systems. 
The recognition that parents can share care after divorce may lead to 
reappraisal of care arrangements during marriage. The long-term 
psychological consequences could be profound.® 

Any feminist must have sympathy with the thesis and with the whole 
objective of spreading responsibility for children more evenly between 
those who choose to have them. Nevertheless the risks are obvious. Only 
a third of the shared care mothers felt entirely happy about the amount of 
contact with their children.” Perhaps “the more secure women feel in the 
world of work, the safer they will feel in relinquishing some control over 
their children.”?° In the meantime, women are still very far from secure in 
the world of work. There is the danger that, the more men become 
persuaded of the practicability of dual roles, the more they will take over 
from the women, without any corresponding gain for women in the 
workplace. Male custodians can still command higher earnings and often 
the help of women who have traditionally worked for less or nothing. As 
with the great maintenance debate, it is a question of which should come 
first—the dismantling of women’s traditional roles and accompanying 
compensations or the creation of a society prepared to accept us on 
genuinely equal terms. 

In English law the, dangers may be even greater. Joint custody is still 
not seen as shared care but as an opportunity for both parents to 
participate in decision-making." The potential for making the life of the 
custodial parent more rather than less difficult is considerable. The benefits 
for the child are less obvious than the benefits for the non-custodial 
parent. In all of these debates it is so often the interests of the adults 
which are dressed up as the interests of the child. Far more studies are 
needed which focus upon the perceptions of the children themselves. 

In relations between parents and the state the hard questions are even 
harder. Eekelaar himself considers that “all children have an equal prima 
facie claim against the present adult world for optimal conditions of 
upbringing compatible with society’s fundamental economic and ideological 
structure.”* The adult world owes a corresponding duty, “so far as 
possible, to ensure that each individual is afforded equal prospects of 
maximising his potential during adulthood.”> How then can this be 
reconciled with the principles of liberal democracy, which are opposed to 
wholesale redistribution of wealth, whether to parents or to substitute 
caretakers and rely on the family for care, socialisation and the propagation 
of individual thought and ideas on which the whole edifice is based? 





7 C, Lasch, The Culture of Narcissism (1979). 
8 D. Dinnerstein, The Mermaid and the Minotaur (1976) argues that misogyny, the 
traditional ambivalence towards women, who are either “pure and wise” or “contaminating 
and inferior,” arises because the strong and conflicting emotions of infancy are always 
primarily associated with woman. 
° Luepnitz, p.117. 
10 Ibid. p.158. 
1 K, O'Donovan, “Should All Maintenance of Spouses be Abolished?” (1982) 45 
M.L.R. 431. 
1? Dipper v. Dipper [1981] Fam. 31. 
( i a beginning sce Y. Walczak and S. Burns, Divorce: The Child’s Point of View 
1984). 

14 J. M. Eekelaar, Family Law and Social Policy (2nd ed., 1984), p.25. 

15 Ibid. p.175. 
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Hence, both in the range of issues addressed and in the scope of the 
empirical enquiry, the study by the team from the Oxford Centre for 
Socio-legal Studies is altogether more ambitious. 

Over a period of five years, members of the team observed case 
conferences, care proceedings and fieldwork by social workers, health 
visitors and in hospitals, interviewed solicitors and justices’ clerks and 
examined files. Most of this was done in one “Shire” county but more 
limited observation and interviews were carried out in a northern industrial 
“Borough” and a remote seaside “County.” The object was to show, not 
what child abuse really is, but what the relevant agency staff consider it to 
be. Hence no work was done with the children or families themselves 
against which the perceptions of fieldworkers could be tested. Nevertheless, 
the team were able to reach two main empirical conclusions. Child 
protection agencies are not “rapaciously scouring the homes of the poor 
for children to seize”!® but neither are they “catastrophically ineffective in 
enforcing optimum standards of child-rearing.” The team might personally 
prefer more rather than less state intervention, but recognise that the 
limitations are inherent in the “charter” given to the agencies by a liberal 
democratic community. Their reassuring conclusion is based on the 
following observed phenomena in decision-making. A “rule of optimism” 
provides that where alternative explanations for observed conduct are 
available workers will choose that which is least discrediting to the parents. 
This is helped partly by “cultural relativism,” which holds that “all cultures 
are valid ways of formulating relationships between human beings and 
between human beings and the material world, together with the possible 
political corollary that members of one culture have no right to criticise 
members of another by imposing their own standards of judgment,”!® and 
partly by the doctrine of natural love, which assumes that “all parents love 
their children as a fact of nature,” so that an allegation of deviance 
amounts to an allegation that parents “do not share a common humanity 
with the rest of us”! and is correspondingly difficult to make. 

Added to these attitudinal limitations are perhaps more powerful 
restrictions produced by the “division of regulatory labour” between 
autonomous agencies, each of which is “licensed to operate over only a 
small part of the total body of relevant evidence.” Those with the 
greatest licence to intrude and perhaps the greatest skill in detecting 
defects in physical care—doctors and health visitors—are also the most 
autonomous professionally, the least accountable to the state, and possess 
the least capacity to enforce or entice compliance. The “therapeutic state” 
is far too fragmented in its structure and operation to constitute the threat 
to family integrity it is sometimes alleged to be. 

From this brief glimpse it will be apparent that the authors have found 
in their data material for a substantial challenge, not only to the “chic 
radicalism”?! of the current critique of justice for children, but also to 
some aspects of Donzelot’s theory of the policing of families.” It amounts 





16 Dingwall, Eekelaar and Murray, p.207. 

7 Ibid. 

18 Thid. p.82. 

1 Ibid. p.87. 

2 Ibid. p.121. 

21 Ibid. p.210 referring to A. Morris, H. Giller, F. Szwed and H. Geach, Justice for 
Children (1980) and L. Taylor, R. Lacey and D. Bracken, In Whose Best Interests? 
(1980). 

2 J. Donzelot, The Policing of Families (1980). 
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to saying that doctors, health visitors and social workers are nice, kind 
people who want to think the best of their clients, are if anything over- 
anxious not to impose middle-class standards on the working class world, 
and have far too many hoops to go through before deciding to take action 
to constitute the sort of surveillance machine envisaged. Anyone who has 
observed case conferences in operation might be tempted to agree. 

None of this, however, can answer the charge that when those nice, 
kind people do decide to take action they are pretty well invincible and 
may easily choose the wrong families in which to intervene. The study 
itself supports both propositions. Care proceedings rarely fail because they 
are seen as “an extreme remedy for an extreme situation.”~ But what 
makes a situation extreme? The whole point of the book is that child 
abuse is what the regulatory agents think it is, rather than any absolute 
reality. The “rule of optimism” means that some people are easier to 
blame than others, The authors give an excellent example of how the 
“moral character” of the baby sitter made it easier wrongly to brand her 
the culprit rather than the mother’s cohabitee.™ Easiest of all to blame are 
those who fail to accept surveillance voluntarily. The study itself cannot 
tell us whether the authors’ own optimism is justified. 

This makes it difficult to evaluate their proposals for improving care 
proceedings” against their empirical data. As the real issue is parental 
shortcoming rather than the objective condition of the child, the 
proceedings should be recast as a dispute between local authority and 
parents. Although the parents would then be fighting for their moral 
characters before the court, the arguments for separate representation for 
the child are said to be extraordinarily weak. The grounds should return 
to the focus on lack of good parenting but otherwise should remain child- 
centred rather than parent-centred. They should be expanded to include 
both past and apprehended abuse. This could facilitate the assimilation of 
care proceedings and resolutions assuming parental rights over children 
already in care and a unified child care statute. Tightening the grounds, 
for example to exclude emotional deprivation,.would not work, because 
courts will adapt the statutory language to meet their own common-sense 
perceptions. Nevertheless, the increased resort to wardship using the 
broad “best interests of the child” criterion is 2 regrettable expansion of 
State intervention. The rules of evidence should be further relaxed in line 
with other civil litigation and the two-stage process which separates proof 
of the grounds for intervention from consideration of possible disposal 
should be abandoned. Supervision orders should be strengthened so as to 
provide a more effective short-term intervention, leaving care orders for 
the more serious long-term cases. 

Many of these suggestions have already commended themselves to the 
House of Commons Social Services Committee? and will no doubt be 
considered by the current DHSS review of child care law. Equally, 
however, they have been condemned for turning the proceedings into an 
attack upon the parents before a court with little capacity to challenge 
professional judgments, and without any of the traditional protection of 





2 Dingwall, Eekelaar and Murray, p.206. 
% Ibid. pp.152-165. i 
2 Ibid. Chap. 11 passim. 
% House of Commons, Second Report from the Social Services Committee. Session 
1983-84, Children in Care, H.C. 360-1 (1984). 
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the criminal law.” These proposals are an obvious product of multi- 
disciplinary authorship, a desire to make the legal rules approximate more 
closely to what the authors see as the current reality of the court process, 
together with improvements founded in their own optimism about the 
constraints on interventive action. But their research did not enable them 
to assess whether the decisions reached were objectively “correct.” Perhaps 
no research could ever do so. The rules of both substantive and procedural 
law must on occasions be justified by reference to other criteria, of 
principle rather than of practice. Approximation to practice is not a 
principle in itself. 

Nevertheless, the authors have made a considerable contribution to the 
search for principles, particularly in their use of the “trust” model of 
parent-child relationship.” The work of the Oxford team is always such as 
to attract serious attention from all who are currently wrestling with these 
questions. The other book is more modest in intention and achievement 
but is a thought-provoking taste of issues which are just arriving this side 
of the Atlantic”. Both demonstrate the essential dilemma of a child law 
which is ostensibly commited to the needs of the child but finds it 
impossible to agree upon definitions of those which are unrelated to adult 
perceptions of the needs of the adults involved. The message which 
emerges clearly from both is that we must find more reliable means of 
distinguishing those children who will benefit most from a partnership in 
bringing them up, whether between their own parents or between their 
parents and others, from those who will benefit most from a complete 
realignment of parental responsibilities. It seems obvious that our present 
machinery, concepts and criteria are quite inadequate to do this. 


BRENDA HoccetT* 


27 M. King, “The New Child Savers” [1983] L.A.G.Bull., October, p.10; see also M. 
King, False Trails and Future Possibilities in the Search for Justice for Parents and 
Families in Care Cases, Warwick Law Working Papers, Vol. 6. No. 3 (1983). 

28 See also J. M. Eekelaar, R. Dingwall and T. Murray, “Victims or Threats? Children 
in Care Proceedings” [1982] J.S.W.L. 68. 

2 See S. Maidment, Child Custody and Divorce (1984). 

* Law Commissioner, writing in her private capacity. 
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SIMILAR FACT EVIDENCE AND DISPOSITION: 
LAW, DISCRETION AND ADMISSIBILITY 


Ir has been widely recognised that the law governing the admission 
of similar fact evidence was greatly simplified by the speeches of 
the House of Lords in D.P.P. v. Boardman.’ It became clear that 
admissibility did not depend upon whether the evidence fell 
properly within one of a number of established categories. 
Admissibility was not an automatic consequence of the correct 
application of a standard label: evidence adduced, for example, to 
prove “system” or identity, or to rebut a defence of accident or 
-innocent association. The test to be applied was simply whether 
the evidence in question possessed sufficient probative value to 
justify its admission. “The basic principle must be that the 
admission of similar fact evidence (of the kind now in question) is 
exceptional and requires a strong degree of probative force.”? 
Although a more modern approach had been adopted by academic _ 
writers,’ it had lacked clear judicial recognition, and the decision in 
Boardman was greeted by one distinguished commentator as “an 
intellectual breakthrough.”* 

Nevertheless, difficult questions remain to be resolved. What is 
the scope of Lord Salmon’s requirement of “unique or striking” 
similarity? What is the relationship between the rules which permit 
the admission of similar facts and those which govern the adduction 
of evidence of other sorts of misconduct on the part of the 
defendant? If, contrary to Lord Herschell’s principle in Makin v. 
Attorney-General for New South Wales,® evidence can be given of 
the defendant’s disposition in order to prove his guilt of the crime 
charged, what standard of cogency must such evidence satisfy? 
Must the same standard of cogency be satisfied in every case in 
which evidence of the defendant’s misconduct on other occasions is 


1 [1975] A.C. 421. 
2 Ibid. at p.444 (Lord Wilberforce). 
3 eE Zelman Cowen and P. B. Carter, Essays on'the Law of Evidence (1956), Essay 


H. Hoffmann: 975) 91 L.Q.R. 193. 
tiers A.C. 421, 
1894] A.C. 57, e5 
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to be adduced? If, as Lords Hailsham and Salmon suggest,’ the 
trial judge retains a discretion to exclude similar fact evidence 
which is nevertheless admissible in law, how is such a discretion to 
be exercised? The purpose of the present writer is to suggest that 
an ordered framework of principle can be derived by giving closer 
attention to the rationale of this branch of the law: the protection 
of the defendant from unfair prejudice. It will be argued that, on 
analysis, this part of the law of evidence can be divested of its 
lingering mystery. The ambit of the exclusionary rule has been 
severely curtailed, and applies in only one sort of case. Elsewhere, 
the relevant principles are best regarded as simply an application of 
the ordinary discretion accorded to the trial judge in criminal cases 
to exclude evidence whose prejudicial effect would exceed its 
probative value. 


THE GENERAL REQUIREMENT OF POSITIVE PROBATIVE VALUE 


A widening consensus of academic and judicial opinion can now be 
detected on a number of questions. Lord Herschell’s famous 
statement of principle, approved by Lords Morris, Hailsham and 
Salmon in Boardman, seemed to forbid direct reliance by the 
prosecution on the defendant’s criminal disposition: 


“It is undoubtedly not competent for the prosecution to adduce 
evidence tending to show that the accused has been guilty of 
criminal acts other than those covered by the indictment, for 
the purpose of leading to the conclusion that the accused is a 
person likely from his criminal conduct or character to have 
committed the offence for which he is being tried.”® 


Nevertheless, it seems clear that Lord Herschell’s principle cannot 
be asserted as a universal rule. In exceptional cases, evidence of 
criminal disposition may be admitted. In R. v. Straffen? details of 
the earlier murders of two young girls, to which the defendant had 
confessed, were admitted at his trial for the murder of Linda 
Bowyer because the similarities in the circumstances of each case 
served to identify the defendant as Bowyer’s murderer. Slade J.’s 
view that there was an “irrefragable rule”! against the admission 
of evidence of other offences for the purpose of proving disposition 
or propensity was plainly contradicted, in the same judgment, by 
his explanation that “abnormal propensity is a means of 
identification.”"! As Lord Cross observed, exclusion of the strongly 
probative similar fact evidence in Straffen would have been 
absurd—yet “it was simply evidence to show that Straffen was a 
man likely to commit a murder of that particular kind.”!? It is 





7 


1975] A.C. 421, 453, 463. 
8 [1894] A.C. 57, 65. 

[1952] 2 Q.B. 911. 

10 Ibid. at p.914. 

u Ibid. at p.916. 

12 [1975] A.C. 421, 457. 
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obvious that evidence of the defendant’s disposition is sometimes 
admissible to prove his guilt. In R. v. Ball? evidence which showed 
that the Balls shared a guilty passion was admitted to rebut their 
defence of innocent association. Evidence of the previous sexual 
relations of brother and sister went to prove the nature of their 
present association because it established a disposition to commit 
incest. Professor Hoffmann concludes that the Makin rule offered 
no guidance on whether or not similar fact evidence was admissible 
since “it erects a distinction between different kinds of relevance 
when the true distinction is between different degrees of relevance.” 

Lord Hershell’s principle needs, therefore, to be re-explained. 
Evidence cannot be admitted merely on the ground that it proves a 
general disposition and tendency towards wrongdoing, or towards 
the commission of a particular kind of crime: it must have specific 
probative value in relation to the crime charged. However, evidence 
which does merely show criminal disposition may nevertheless have 
specific probative value in relation to the crime charged in the light 
of the other evidence in the case. In that event, evidence of 
disposition may be admitted. The evidence admitted in Thompson 
v. R. was simply evidence that Thompson was a practising 
homosexual and pederast: in the light of the other evidence against 
him, it had sufficient probative value because it rendered his 
defence of mistaken identity incredible. The evidence of the Balls’ 
previous sexual relations was admissible because it strongly 
buttressed the inference which could reasonably be drawn from the 
fact that they continued to occupy the same bed. 

The effect of the speeches in Boardman, therefore, was to 
substitute a more modern and flexible approach for the traditional 
analysis based on the type of similar fact evidence in question. The 
traditional analysis failed, in any event, to explain why evidence of 
disposition could in some instances be admitted. It is no longer 
possible to admit or exclude such evidence without consideration 
of its actual probative strength in the context of the whole case, 
including the nature of the defence. The result of the modern 
approach was aptly stated by Scarman L.J. in R. v. Scarrott'*: 
“Positive probative value is what the law requires, if similar fact 
evidence is to be admissible.” The court refused to search for an 
appropriate label which could serve to place the evidence in a 
suitable category, dictating either its admission or exclusion. The 
question to be determined was simply “whether the similar fact 
evidence sought to be adduced possesses, logically considered, a 
probative value sufficiently positive to assist the court to determine 
whether or not the offence charged against the accused was 
committed by him.” 





3 [1911] A.C. 47. 

14 Op. cit., note 4, p.200. 

15 [1918] A.C. 221. 

16 [1978] Q.B. 1016, 1022-1023. . 
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It is also now widely recognised that the rules governing the 
admission of similar facts form part of a’ wider principle. The 
prosecution will often wish to adduce evidence of the misconduct 
of the defendant on occasions other than that of the crime charged, 
and nothing will turn on the existence of any similarity between the 
relevant events. For example, it may be possible to rebut the 
defendant’s alibi by showing that he committed another (dissimilar) 
offence in the neighbourhood of the crime charged at about the 
relevant time. If the defendant is charged with defrauding a 
pawnbroker by misrepresenting the value of an article, his claim 
that his representations were honest, though mistaken, may be 
strongly undermined by evidence that he has defrauded a number 
of pawnbrokers on previous occasions. The evidence may possess 
sufficient probative value to be received even in the absence of 
close similarity between the various representations.” On the other 
hand, evidence of previous or subsequent incidents may be relevant 
precisely because of their close similarity to the conduct alleged in 
the indictment. Here the argument will generally be based on the 
unlikelihood of coincidence (as in Makin v. Attorney-General for 
New South Wales and R. v. Smith'®). It follows that the similar fact 
cases form part of a wider genus: each case in which evidence of 
the defendant’s former (or subsequent) misconduct or criminal 
disposition is tendered requires application of the general test of 
adequate probative value. 

In each case, the defendant must be protected from the unfair 
prejudice which may follow the disclosure to the jury of his 
previous misconduct or disposition. It is generally said that “similar 
fact evidence” (using the term in the widest and non-literal sense 
to include evidence of disposition and misconduct on other 
occasions generally) is not excluded because it is irrelevant: if it 
were really wholly irrelevant it would be unlikely to prejudice the 
defendant. The evidence is generally excluded because it is feared 
that the jury will give it more weight than it actually deserves. 
Accordingly, similar fact evidence can only be admitted when it 
possesses a sufficiently high degree of probative force. It can then 
be safely admitted in order to ensure that a guilty defendant is 
properly convicted. Justice demands that the guilty should be 
convicted as well as requiring the protection of the defendant from 
prejudice, and sometimes the similar fact evidence is so persuasive 
that the interests of justice would be defeated by its exclusion. 


THE STANDARD OF COGENCY 


In D.P.P. v. Boardman the defendant, a headmaster, was 
convicted of offences of attempted buggery and incitement to 
commit buggery with two of his pupils. He denied that the incidents 


17 R, v. Francis (1874) L.R. 2 C.C.R. 128. 
18 (1915) 11 Cr.App.R. 229. 
19 Supra. 
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alleged had taken place. The judge had directed the jury that they 
could consider the evidence on the buggery charge, concerning the 
boy S, as going to prove the truth of the charge concerning the boy 
H of incitement to commit buggery, and vice versa. The House of 
Lords approved the judge’s direction on the ground that the 
evidence of each boy was so strikingly similar that, in the absence 
of collaboration between them, the natural inference was that each 
was telling the truth. There was some doubt about whether the 
evidence did in fact meet the requisite standard of “striking 
similarity” and Lords Wilberforce and Cross considered the case to 
be a borderline one. Nevertheless, the basis on which cross- 
admissibility of evidence was supported was clear: as Lord Cross 
explained, the point was whether it was likely that two boys who 
were falsely accusing the defendant of making homosexual advances 
to them (but had not collaborated) would both have suggested that 
Boardman wished to take a passive role.” The function of the 
similar fact evidence in Boardman was thus the same as its function 
in R. v. Sims.” The probative force of the testimony of a number 
of witnesses, who each alleged similar misconduct on the part of 
the defendant but had not conspired, was markedly greater than 
that of only one. In the words of Lord Wilberforce: 


“This probative force is derived, if at all, from the circumstance 
that the facts testified to by the several witnesses bear to each 
other such a striking similarity that they must, when judged by 
experience and common sense, either all be true, or have 
arisen from a cause common to the witnesses or from pure 
coincidence.””2 


The doubts entertained by the House of Lords in Boardman 
concerned the application of the principle to the facts proved. 
There was no doubt about the standard of cogency which the 
similar fact evidence must attain in order to satisfy the test for 
admissibility. Its cogency must, of course, be assessed in relation to 
all the other evidence, for it is in that context that the question of 
admissibility arises for decision. 


“The question must always be whether the similar fact evidence 
taken together with the other evidence would do no more than 
raise or strengthen a suspicion that the accused committed the 
offence with which he is charged or would point so strongly to 
his guilt that only an ultra-cautious jury, if they N it as 
true, would acquit in the face of it.” 


In other words, it was only if the similar fact evidence (if believed) 
would, in the context of the other evidence on each charge, render 





9 [1975] A.C. 421, 460-461. Their Lordships also relied partly on other similarities in 
the boys’ stories, except for Lord Wilberforce, who thought such reliance illegitimate in 
view of the judge’s more limited direction to the jury. 

21 [1946] K.B. 531. 

2 [1975] A.C. 421, 444. 

3 Ibid. at p.457 (Lord Cross). 
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the case against the defendant virtually conclusive that its admission 
could be sanctioned. 

It is difficult to believe, however, that the House of Lords meant 
that similar fact evidence (in the widest sense) must always satisfy 
such an extremely demanding standard of cogency. No doubt it 
must usually be highly relevant: it follows from the requirement of 
strong probative force that the ordinary standard of relevance 
(applicable to other evidence) must normally be exceeded. It would 
seem odd, however, to insist that evidence of previous misconduct 
which was circumstantially relevant to the crime (though no doubt 
prejudicial to the defendant) could only be admitted if the effect of 
doing so would be to render an acquittal all but perverse. In R. v. 
O’Meally (No. 2)* the defendant was tried for the murder of a 
police constable. Evidence was admitted that a number of articles 
which had been stolen in the course of several burglaries were 
found near the body, and that other items, from the same sources, 
were discovered at the defendant’s home. The evidence was highly 
probative because it served to identify the defendant as the 
murderer, but it is doubtful whether it satisfied the very severe test 
of cogency propounded by Lord Cross in Boardman. 

It is suggested that the standard of cogency, or degree of 
relevance, which similar fact evidence must attain will depend upon 
the purpose served in each case by the exclusionary rule. It is 
necessary to consider more closely the function of the general rule. 
In many cases, similar fact evidence will be admitted because, in 
the light of all the other evidence, it shows that the defence 
asserted is incredible. Here there may be no reliance on the 
defendant’s criminal disposition. In Makin it was permissible to 
adduce evidence of the discovery of the bodies of children in the 
yards of houses previously occupied by the defendants because it 
rendered incredible the suggestion that the child with whose murder 
the Makins were charged had died of natural causes. The conclusion 
that the Makins were murderers followed from the line of reasoning 
adopted, but did not form part of it. In some cases similar fact 
evidence is admitted because it shows that the prosecution witnesses 
are likely to be telling the truth (as in Sims and Boardman). In 
others it is admitted because it is circumstantially relevant (as in 
O’Meally (No. 2)). The only reason for the operation of the 
exclusionary rule at all in these cases, it is suggested, is to protect 
the defendant from the risk that the jury will misunderstand the 
function of the evidence or simply misapply it.” The function of 
the rule is to exclude from the jury’s consideration evidence which, 


2 [1953] V.L.R. 30. 

2 It is sometimes said that the admission of evidence of similar facts threatens to 
prolong the trial and confuse the jury by introducing collateral issues. However, this is a 
danger which is met by the ordinary requirement of relevance and does not require an 
exclusionary rule. Evidence whose probative value is insufficient to outweigh its tendency 
to complicate or broaden unjustifiably the court’s inquiry would be inadmissible as being 
insufficiently relevant. See, e.g. Holcombe v. Hewson (1810) 2 Camp. 391. 
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while relevant in one of these various ways, nevertheless imports 
the danger of their resorting to what Lord Hailsham has called the 
“forbidden reasoning.” It is feared that they will form an 
unfavourable view of the defendant’s character and then allow that 
view to assist them in reaching their conclusion about his guilt. 

It is evident, however, that the seriousness of the danger will 
vary widely from case to case. There must have been a substantial 
risk in Sims that the jury would treat a number of allegations of 
homosexual misconduct as showing that the defendant was the sort 
of man who would commit the offence charged. There was a 
strong risk that they would misunderstand the point of the similar 
fact evidence. The same degree of risk was present in Boardman. 
Indeed, whenever it is in the nature of the case to rely on facts of 
“striking similarity” in order to enhance the credibility of the 
prosecution witnesses on each charge, the danger of resort by the 
jury to the forbidden reasoning will be considerable. They may 
think that the evidence can be treated as proving that the defendant 
has a highly specific disposition to commit exactly the type of crime 
charged. It therefore seems reasonable to insist on the highest 
standard of cogency before the exclusionary rule can be displaced: 
the similarity relied on must be “so unique or striking that common 
sense makes it inexplicable on the basis of coincidence.””’ If the 
evidence is inexplicable on the basis of coincidence, it must (if 
believed) render the conviction of the defendant almost certain. 

The risk of the jury resorting to the forbidden reasoning in a 
case such as O’Meally, on the other hand, must be extremely low. 
It is unlikely that the adduction of the evidence of the burglaries 
would lead the jury to conclude that the defendant was a bad man, 
and therefore more likely to be guilty of murder. The judge must 
assess the probative value of the evidence, consider its prejudicial 
effect (risk of resort to the forbidden reasoning) and decide 
whether, on balance, the risk should be accepted and the evidence 
admitted. Where the risk that the jury will misuse the evidence is 
remote, the judge can be satisfied with a lower degree of probative 
value. Indeed, it will often be possible sufficiently to protect the 
defendant by a careful explanation to the jury of the function of 
the similar fact evidence, and a warning not to use it for reaching a 
conclusion based on the defendant’s disposition. Where the judge 
has indicated the purpose for which the evidence is tendered, 
whether or not he should also warn the jury that it should not be 
used to show that the defendant was a man of bad character is a 





6 “If the inadmissible chain of reasoning is the only purpose for which the evidence is 
adduced as a matter of law, the evidence itself is not admissible. If there is some other 
relevant, probative purpose than for the forbidden type of reasoning, the evidence is 
admitted, but should be made subject to a warning from the judge that the jury must 
eschew the forbidden reasoning.” {1975} A.C. 421, 453. 

27 Ibid. at p.462 (Lord Salmon). 

2 See especially Lord Wilberforce: ibid. at p.442. 
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matter which falls within his discretion.” In some cases it may be 
reasonable to conclude that the danger that the jury will use the 
evidence for an improper purpose is so remote that no special test 
of cogency need be satisfied. That would be so wherever the 
evidence of previous misconduct was circumstantially relevant but 
where the immorality or illegality disclosed was trivial in comparison 
with the crime charged. It will then be sufficient that the similar 
fact evidence is relevant in the ordinary sense. 

A similar conclusion may also be justified in a case where 
evidence of the defendant’s misconduct is admitted in order to 
explain and complete the facts of the crime charged. In R. v. 
Salisbury® evidence that the defendant had misappropriated 
banknotes from the letter sent by Baller was necessary to explain 
the circumstances of his theft of notes from the letter directed to 
Cox and Sons. It was alleged that the defendant had removed 
banknotes from the Baller letter and inserted those stolen from the 
letter addressed to Cox and Sons. The likelihood that the evidence 
regarding Baller’s letter would mislead the jury, and result in the 
defendant’s conviction on the basis of his character as an inveterate 
thief, rather than the evidence relating to the charge, must have 
been small. On the other hand, the evidence was “essential to the 
chain of facts necessary to make out the [prosecution] case.”** No 
special test of cogency can be required in such a case: the evidence, 
though it reflected poorly on the defendant’s character, was 
admissible without any elaborate weighing of probative force and 
prejudicial effect. 

It follows that, though the test of positive probative value must 
be applied in every case, the degree of cogency required to satisfy 
the test will vary according to the risk of prejudice. The standard 
will be a shifting one, moving from the highest level of probative 
force (rendering conviction almost certain) to the ordinary standard 
of relevance. Indeed, this seems to be an inevitable consequence of 
the idea that the probative force of the similar fact evidence must 
be weighed against its prejudicial effect, when the nature of the 
prejudice to be avoided is properly identified. The higher the risk 
of prejudice (in the sense explained) the weightier must be the 
probative value of the evidence before the scales of justice tilt 
sufficiently in favour of its admission. 

It remains to consider those cases in which the jury is, 
exceptionally, permitted to take the defendant’s disposition into 
account in reaching their verdict. As we have noted, the decisions 
in Ball, Thompson and Straffen (to mention only the best known 
examples) can only be explained on the basis that the defendant’s 
disposition was directly relevant to the issue of guilt. It is important 
to see that here the danger of prejudice (and hence the function of 


2) R. v. O’Meally (No. 2), supra. 
% (1831) 5 C. & P. 155. 
31 Ibid. at p.157. 


May 1985] LAW, DISCRETION AND ADMISSIBILITY 261 


the exclusionary rule) is of a different kind: ex hypothesi, there is 
no question of protecting the defendant from resort by the jury to 
the “forbidden reasoning.” Indeed, in these cases the jury are 
invited to consider the defendant’s disposition since it is strongly 
probative in relation to the direct evidence against him. The 
peculiar disposition of the defendant in Straffen to murder young 
girls without apparent motive, leaving their bodies where they 
would be easily discovered, was highly probative in view of his 
admitted opportunity to commit the crime charged. In Ball and 
Thompson evidence of the defendant’s disposition was admitted 
because of its special relevance in view of the circumstances proved 
and the nature of the defence. This approach is characteristic of 
cases where evidence of the defendant’s past misdeeds is admissible, 
in a sexual case, to rebut a defence of innocent association. The 
argument is that the defendant’s disposition may, in the light of all 
the evidence and the nature of the defence, be highly probative 
because it undermines his innocent account of an admitted incident 
which plainly calls for explanation. The usual prohibition against 
reliance on the “forbidden reasoning” is abandoned because of the 
overwhelming strength of the similar fact evidence or because it 
has a special cogency in the light of the central issues of the case. 

Here the nature of the “prejudice” to be countered is clearly 
explained in the speech of Lord Cross in Boardman: 


“the reason for this general rule [excluding evidence that the 
accused has done acts other than those with which he is 
charged in order to show that he is the sort of person who 
would be likely to have committed the offence] is not that the 
law regards such evidence as inherently irrelevant but that it is 
believed that if it were generally admitted jurors would in 
many cases think that it was more relevant than it was.”?? 


The danger is that any suggestion of the defendant’s past misconduct 
may conclude the case against him without further argument. The 
defendant may be condemned on the basis of his past instead of 
tried on the evidence relevant to the present charge.” It is in this 
sense that “its prejudicial effect would outweigh its probative 
value.”** Accordingly, evidence of disposition can only be admitted 
when its probative value, in the light of all the other evidence, is 
so strong that the danger of the jury over-estimating its importance 
disappears. Its cogency must be such that only an ultra-cautious 
jury would acquit in the face of it. In that event, the evidence 
should be admitted because the interests of justice require the 
conviction of the defendant who is plainly guilty of the offence 


32 [1975] A.C. 421, 456. 

3 This point is made by Cowen and Carter, who observe that a jury may be unwilling 
to give due regard to the possibility that the defendant may have mended his ways: op. 
cit. p.139. ` 
% [1975] A.C. 421, 456. 
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charged. Indeed, exclusion of the evidence in such circumstances 
would be “an affront to common sense.” 

Several conclusions follow from the present analysis. It is not 
merely that the standard of cogency which similar fact evidence (in 
the widest sense) must attain to be admitted will depend on all the 
circumstances. The question of admissibility will be determined 
both by the function which the similar fact evidence is intended to 
perform, and by the judge’s assessment of the risk of prejudice. 
Where the jury are permitted to reason directly from the defendant’s 
criminal disposition (as in Ball, Thompson and Straffen) the 
evidence must attain the highest standard of cogency: only then 
does the danger of its being accorded undue weight disappear. In 
all other cases, the danger is that the jury will misunderstand the 
purpose of the evidence and mistakenly think that they can draw 
conclusions from their view of the defendant’s character. This is a 
danger which will vary from case to case. The more remote the 
danger becomes, the lower will be the degree of relevance which 
can be accepted as satisfying the test for admissibility. The standard 
of “positive probative value” to be met will depend upon the 
seriousness of the risk of prejudice.” 

It is evident that the distinction drawn by Lord Herschell in 
Makin retains its coherence and, indeed, occupies a crucial role in 
setting the standard of cogency to be reached. Although there is, 
after all, no absolute prohibition on evidence whose probative 
value rests upon “the inadmissible chain of reasoning” from 
disposition, both the purpose of the exclusionary rule and the 
nature of the judicial task are in these cases essentially different. 
The notion of the balancing exercise is appropriate only when no 
reliance is placed on the defendant’s disposition: here the probative 
value of the evidence must be weighed against the risk of prejudice. 
In the exceptional case where the jury is permitted to reason 
directly from disposition, the balancing notion is inappropriate. It 


35 Ibid. For another statement of this idea, see Julius Stone, 46 Harv.L.R. 954 (1932) 
at 983: “There is a point in the ascending scale of probability when it is so near to 
certainty, that it is absurd to shy at the admission of the prejudicial evidence.” 

% Where several counts are joined in the indictment similar fact evidence may be 
admissible on some but inadmissible in relation to others. In R. v. Lewis (1982) 76 
Cr.App.R. 33 the Court of Appeal held that evidence of disposition was admissible 
against the defendant on certain charges, where the defendant raised a defence of 
innocent association, but not on others, where he denied the relevant incident entirely. 
Here a double test must be applied. First, the judge should be satisfied that the evidence 
of disposition is sufficiently probative to justify displacement of the exclusionary rule in 
relation to the relevant charge. Secondly, he should be satisfied that the risk that the jury 
will be improperly influenced in relation to the other charges can be accepted: that the 
probative value of the evidence outweights its prejudicial effect in relation to those other 
charges. Will a direction to the jury of the limited purposes to which the evidence can 
legitimately be put suffice to protect the defendant? The effect of joining the several 
counts in one indictment is to import the danger of both sorts of prejudice. The 
judgment of the Court of Appeal can be criticised because, in its consideration of the 
second danger, the court simply ignored the first, apparently assuming that the evidence 
was automatically admissible in relation to one of the charges once the defence had been 
classified as a defence of innocent association. 
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is simply a question of whether evidence which is deliberately 
“prejudicial” is nevertheless too strongly cogent to be excluded. 
Hoffmann’s conclusion that the Makin rule wrongly distinguished 
between kinds of relevance, rather than degrees of relevance, 
cannot therefore be accepted. It is true that whether or not the 
evidence has attained a given standard of cogency must, as Lord 
Cross asserted,” be in the last resort a matter of degree. But the 
nature of the decision on admissibility, and the standard of cogency 
to be satisfied in the particular case, will depend on the function 
that the similar fact evidence is tendered to perform. We cannot 
decide whether the evidence is sufficiently relevant without first 
inquiring why it is relevant at all. The distinction between evidence 
of criminal disposition, on the one hand, and evidence of particular 
sorts of misconduct on other occasions, on the other, cannot be 
wholly submerged by the adoption of an all-embracing test of 
sufficient probative force. The need to distinguish between kinds of 
relevance reappears whenever we have to decide whether or not 
the general test is satisfied. Like Banquo’s ghost, Lord Herschell’s 
distinction in Makin, apparently slain by at least two of their 
Lordships in Boardman, reappears to demand attention. It assists 
in giving form and content to the newly proclaimed test of positive 
probative value.*® 


SIMILAR Fact EVIDENCE RELEVANT OTHERWISE THAN VIA 
DISPOSITION: A MATTER OF LAW oR DISCRETION? 


Implicit in the notion of balancing the probative value of the 
evidence against the danger of prejudice, it is suggested, is a 
recognition that its reception is dependent on the exercise of 
discretion. It must often be a matter of fine judgment on the facts 
of each case, and reasonable men may disagree on whether, in all 
the circumstances, the probative value of the evidence in question 
is sufficiently strong to accept the attendant risk of prejudice.* 
Much will depend on the judge’s view of the likelihood that the 
jury will be improperly influenced by their knowledge of the 
defendant’s character. The discretion is narrowest where the danger 
of the jury resorting to the “forbidden reasoning” is greatest. In 
these cases, the strength of the evidence must render the conviction 
of the defendant almost certain before it can safely be admitted. 
Where the danger of prejudice is more speculative, the discretion 
is accordingly wider. Here it is apparent that there can be no clear 
rules to dictate an answer to the question of admissibility: the 


37 [1975] A.C. 421, 457. 
38 The need to distinguish between evidence relevant via disposition and other evidence 
is also stressed by Cowen and Carter: op. cit. p.133. 
3 Note Lord Wilberforce’s observation: “These matters lie largely within the field of 
the judge’s discretion, and of the jury’s task.” [1975] A.C. 421, 445. 
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judge can only attempt to balance the demands of justice, and err, 
if possible, on the side of the defendant.” ; 

Two conclusions seem to follow. First, it is meaningless, in this 
context,*! to distinguish between admissibility and discretion. It is 
significant that Lords Wilberforce, Cross and Morris do not advert 
to the existence of a separate discretion, to be exercised 
independently of the decision on admissibility. The statements of 
Lords Hailsham and Salmon to the contrary effect must, with 
respect, be rejected as erroneous. According to Lord Salmon: “If a 
trial judge rightly rules that the evidence is relevant and admissible, 
he still, of course, has a discretion to exclude it on the ground that 
its probative value is minimal and altogether outweighed by its 
likely prejudicial effect.” The fallacy here seems self-evident. The 
general test for admissibility itself precludes the admission of 
evidence whose probative value is minimal: it is only when the risk 
of unfair prejudice is quite outweighed by its probative strength 
that the evidence can be admitted. The danger of unfairness to the 
defendant has been incorporated into the test for admissibility and 
the balance already struck in favour of admission. The result is that 
the double-barrelled test of law and discretion, coherent only when 
the old notion of technical admissibility still prevailed, has been 
merged in a single discretion. 

In Noor Mohamed v. R.* Lord du Parcq had stressed the 
judge’s duty “to consider whether the evidence which it is proposed 
to adduce is sufficiently substantial, having regard to the purpose 
to which it is professedly directed, to make it desirable in the 
interest of justice that it should be admitted.” Viscount Simon 
interpreted this passage as supporting a discretion which was 
distinct from admissibility as a matter of law. In Harris v. D.P.P.* 
he explained that the existence of a “rule of judicial practice” to 
exclude admissible evidence was based on “the duty of the judge 
when trying a charge of crime to set the essentials of justice above 
the technical rule if the strict application of the latter would 
operate unfairly against the accused.” It follows that abolition of 
the technical rule renders the rule of practice superfluous: fairness 


4 The present analysis of the effect of Boardman echoes the solution proposed by 
Professor Stone in 1932: “That the trial judge should be recognised to have a discretion 
to decide whether the probative weight of proferred evidence outweighs its mere 
prejudice. Just as he can say whether there is sufficient evidence to go to the jury, he 
should be allowed to say, not as a matter of applying rules of admissibility, but as a 
matter of real discretion, whether it is the peg of relevance or the dirty linen hung 
thereon, upon which the jury is going to concentrate; and if, in his opinion, the peg is so 
small and the linen so bulky and dirty that a jury will never see the peg, but merely yield 
to indignation at the dirt, then he should be allowed to exclude it.” Op. cit. p.984. 

41 I consider below the case where the jury are invited to reason directly from the 
defendant’s disposition. 

2 fisas A.C. 421, 463. And see Lord Hailsham at p.453. 

43 [1949] A.C. 182. 

“ Ibid. at p.192. 

45 [1952] A.C. 694. 

© Ibid. at p.707. 
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to the accused is ensured by a firm rejection of rules giving 
automatic admissibility. 

In his speech in Boardman, Lord Morris refers to Lord du 
Parcq’s statement in the context of admissibility, observing that the 
line separating exclusion and admission will often be difficult to 
draw, and concludes that “at whatever stage a judge gives a ruling 
he must exercise his judgment and his discretion having in mind 
both the requirements of fairness and also the requirements of 
justice.”*” The fusion of law and discretion is also explicit in the 
speech of Lord Wilberforce. The judge must weigh the probative 
value of the evidence against its prejudicial effect, and admit it 
only if “on a combination of the two the interests of justice clearly 
require that the evidence be admitted.”* 

It seems immaterial whether one says that similar fact evidence 
of the present kind is prima facie admissible in law, subject to its 
exclusion in the judge’s discretion as being prejudicial, or that its 
admissibility is itself dependent on an exercise of discretion. The 
former expression is more consistent with customary terminology: 
it is a familiar idea that evidence which is admissible as a matter of 
law may be excluded in exercise of the judge’s discretion on the 
basis of fairness to the defendant. In this context, however, 
“admissibility” (denoting in this sense merely ordinary relevance 
and the absence of an exclusionary rule) is often only formal. It is 
perhaps better to recognise the central role played by the balancing 
process, dependent on shifting standards of relevance, by stating 
simply that “admissibility” itself depends on an exercise of 
discretion. This seems to be the approach of Lord Morris: “It will 
be for the judge in his discretion to rule whether the circumstances 
are such that evidence directed to one count becomes available and 
admissible as evidence when consideration is being given to another 
count.” In any event, the present distinction is semantic only: our 
terminology reflects an increasingly out-dated view of the law of 
evidence as composed of fixed rules, modified at their periphery by 
resort to a merciful discretion. Semantic niceties must not be 
allowed to obscure the point of substance; similar fact evidence of 
the present kind may be admitted only if the judge, in his 
discretion, considers its probative value sufficiently strong to 
outweigh any danger of its prejudicing the jury. 

The judge’s function is in fact precisely analogous to the exercise 
of discretion to permit or forbid cross-examination of the defendant 
on his criminal record under the Criminal Evidence Act 1898, 
s.1(f)(ii), where at least the primary purpose of cross-examination 
is to enable the jury to assess the defendant’s credibility as a 
witness.” He must weigh the value of such an assessment to the 





® [1975] A.C. 421, 439. See also p.441. 

48 Ibid. at p.442. 

* Ibid. at p.441 (italics supplied). 

5 Cross-examination under s.1(f)(ii) may also serve to rebut the defendant’s own 
evidence of good character where he has put his character in issue. 
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jury against the danger that their knowledge of his character will 
make an impartial determination of guilt or innocence impossible. 
In Maxwell v. D.P.P.*} Viscount Sankey L.C. stated that “the 
question whether a man has been convicted, charged or acquitted 
ought not to be admitted, even if it goes to credibility, if there is 
any risk of the jury being misled into thinking that it goes not to 
credibility but to the probability of his having committed the 
offence of which he is charged.”** In R. v. Watts? the defendant’s 
conviction of indecent assault was quashed on the ground that the 
trial judge had exercised his discretion improperly in admitting 
evidence of previous convictions of sexual assault under section 
1(f)Gi). Despite the judge’s warning that they had no relevance to 
the issue of guilt, it would have been “extremely difficult, if not 
practically impossible” for the jury to disregard the previous 
convictions except as to the question of credibility. In each case, 
the discretion to exclude prejudicial evidence derives from the 
overriding duty of the judge to secure a fair trial.** The requirement 
of fairness cannot be ensured by the adoption of rules but only by 
application of general principles to particular facts. Whether the 
issue is the admissibility of similar fact evidence or the permitting 
of cross-examination under section 1(f)(ii), the judge must be 
satisfied that the probative strength of the evidence justifies the 
risk of prejudice which he discerns. It follows that the principles 
governing the admission of similar fact evidence (where there is no 
dependence on disposition) may be seen to be an ordinary 
application of a central feature of the general law of evidence. 
They represent simply an instance of the judge’s discretion to 
exclude evidence whose prejudicial effect exceeds its probative 
value.” ` 
The second conclusion, directly related to the first, is that in 
hearing an appeal from the judge’s decision on admissibility, the 
Court of Appeal must, in principle, act as a court of review. Its 
role is confined to one of review of the judge’s exercise of 
discretion.** Since the task of balancing the probative value of the 
evidence against the danger of unfairness to the defendant is one 
requiring fine judgment on all the facts of the case, it is a task 


51 [1935] A.C. 309. 

52 Ibid. at p.321. It is suggested that “any serious risk” would perhaps be more 
accurate. 

5 [1983] 3 All E.R. 101. 

+ Selvey v. D.P.P. [1970] A.C. 304, 352. 

55 It is contended that these conclusions properly refiect Lord Herschell’s statement of 
principle in Makin. The point is that the general exclusionary rule applies only to 
evidence of disposition designed to show that the defendant is the sort of person likely to 
be guilty of the offence: [1975] A.C. 421, 438 (Lord Morris); 451 (Lord Hailsham); 456 
(Lord Cross); 461 (Lord Salmon). Lord Wilberforce admittedly endorses a wider 
conception of the “general rule” (p.443) but (it is suggested) contradicts it by treating its 
application as a matter of discretion (especially p.442). 

6 This seems implicit in the statement of Lord Wilberforce that “whether the judge 
has properly used and stated the ingredients of experience and common sense may be 
reviewed by the Court of Appeal.” Ibid. at pp.444—445. 
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which can be performed only by the judge himself. It seems an 
inevitable consequence of Boardman’s rejection of the automatic, 
category approach to admissibility that the responsibility of the 
trial judge should be enlarged and that of the Court of Appeal 
diminished. The judge can no longer be faulted for the 
misapplication of a technical rule. His decision should be impugned 
on appeal only if the Court of Appeal is satisfied that his discretion. 
has been improperly or unreasonably exercised. Not merely is the 
judge better placed to assess the probative value of the similar fact 
evidence and to estimate its likely impact on the deliberations of 
the jury, but his decision is itself one of judgment and degree, 
when properly directed minds may differ.” 

Similar questions have recently been considered by the Court of 
Appeal in another, but analogous, context. Section 2 of the Sexual 
Offences (Amendment) Act 1976 provides that the judge at a trial 
for rape should admit evidence of the complainant’s sexual 
experience with persons other than the defendant only if he is 
satisfied that its exclusion would be unfair to the defendant. In R. 
v. Viola® the court rejected the view of Roskill L.J. in R. v. 
Mills? that section 2 demanded an exercise of discretion since, if 
the judge is satisfied that it would be unfair to exclude the 
evidence, it must be admitted. The argument is, of course, a non 
sequitur. It overlooks the fact that the issue of “unfairness” is itself 
inevitably a matter of discretion; the judge must weigh the 
relevance of the evidence to an issue in the case (other than credit) 
against the need to protect the character of the complainant from 
unjustified attack. The court conceded that there was no “hard and 
fast rule” to be applied and that the relevance of the evidence 
might be too slight to satisfy the judge that its exclusion would be 
unfair to the defendant.® It is suggested that Roskill L.J.’s view of 
the effect of the section is to be preferred, as is his view that the 
Court of Appeal should decline to substitute its own discretion for 
that of the trial judge. In deciding, in Viola, that the judge had 
wrongly excluded the evidence, the court itself applied the wrong 
test. It was strictly a question of whether the ruling was one which 


57 It is useful to compare the decision on admissibility with the related decision 
whether to permit joinder of counts in the indictment. Although the information before 
the judge is necessarily more limited at the earlier stage, it seems that the nature of the 
decision is much the same. In R. v. Scarrott [1978] Q.B. 1016, 1028, Scarman L.J. states 
that the judge must balance the prejudicial effect of the evidence against its probative 
value. He concludes: “It is important to appreciate that at this stage, the pre-arraignment 
stage, the ultimate decision of the judge is an exercise of judicial discretion. So long as 
he does not err in Jaw, takes into account all relevant matters and excludes consideration 
of irrelevant matters, his discretion will stand. Of course at this stage the judge is taking 
no final decision as to the admissibility of evidence.” If that final decision is also in reality 
an exercise of discretion, the same consequences, in terms of its vulnerability to review, 
would seem to apply. 

s Fi 3 All E.R. 73. 

5 (1979) 68 Cr.App.R. 327. 

© Supra, p.77. 
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no reasonable judge, correctly directed on the effect of section 2, 
could properly have reached. 

It must be admitted that there has been little overt recognition in 
the Court of Appeal of the proper nature of its process on appeal 
from the trial judge’s decision on the admissibility of similar facts. 
No doubt this reflects the failure of the courts fully to work out the 
implications of the modern test of probative value, coupled with 
the continued (and incoherent) tendency to distinguish between 
inadmissibility as a matter of law and exclusion in the judge’s 
discretion. The decision in R. v. Mustafa,’ however, provides a 
useful illustration of the confusion which seems implicit in the 
present approach. The defendant was charged with obtaining a 
large quantity of meat from a store by using a stolen Barclaycard 
and forging the signature. Evidence was admitted that on another 
occasion he had been seen by the manager of another store to 
place a similar quantity of meat on a trolley and then leave it there 
on realising that he was being watched. The evidence was admitted 
to confirm the identification of the defendant as the user of the 
stolen credit card. The defendant’s appeal was argued on the basis 
that, though admissible in law, the evidence of the store manager 
should have been excluded in the exercise of the judge’s discretion. 
The Court of Appeal dismissed the appeal, Scarman L.J. observing: 


“It is for the judge in the exercise of his discretion to balance 
probative value and prejudicial effect. Unless one can show in 
an appellate court that that discretion has been wrongly 
exercised or has been exercised upon a mistaken view of the 
law, this Court will not interfere with the discretion of the trial 
judge.” 


The conclusion that the probative value of the evidence justified its 
reception was, of course, the basis of its admissibility as a matter 
of law. It may have been strikingly similar to the facts alleged in 
the indictment, but “striking similarity” is (as Scarman L.J. 
observed in R. v. Scarrott®), only a label and may be misleading. 
Positive probative value must be shown before the evidence can be 
admitted. It follows that similar restrictions on the powers of 
review of the Court of Appeal should apply in every case where 
the decision to admit similar fact evidence (of the present kind) is 
challenged. The role of the Court of Appeal cannot vary according 
to whether the judge’s decision is challenged in the name of law or 
discretion. In the present context, the distinction is arbitrary, and 
the same principles of review must apply in every case.™ 


61 (1976) 65 Cr.App.R. 26. 

& Ibid. at p.30. 

® [1978] Q.B. 1016, 1022. 

& The decision might be explained on the basis that the evidence was (formally) 
admissible in the sense that no exclusionary rule applied, and possessed sufficient 
probative value to justify its admission as a matter of discretion. For a more serious 
criticism of the decision, see below, p.270. 
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SIMILAR FAcT EVIDENCE RELEVANT VIA DISPOSITION: THE EFFECT OF 
THE EXCLUSIONARY RULE 


It has been argued that a different approach has to be adopted in 
those cases where evidence of the defendant’s character is admitted 
to prove that, by reason of his disposition, he is more likely to be 
guilty of the offence charged. In these cases, the exclusionary rule 
operates to deprive the jury of evidence to which it is feared they 
will attach more weight than judicial experience, or caution, 
suggests is justified. It is, however, a familiar idea that evidence 
whose probative significance may be over-estimated by the jury 
should be excluded in fairness to the defendant. Examples of its 
application may be found throughout the law of evidence and 
constitute a further illustration of the general discretion exercisable 
by the trial judge in a criminal case to exclude evidence which 
“would probably have a prejudicial influence on the minds of the 
jury which would be out of proportion to its true evidential 
value.” The speeches in R. v. Christie provide a useful example. 
The House of Lords confirmed that evidence of the defendant’s 
reaction to an accusation made in his presence after the commission 
of the crime should be excluded where its probative value would 
be small. Lord Moulton explained that “the evidential value of the 
behaviour of the accused where he denies the charge is very small 
either for or against him, whereas the effect on the minds of the 
jury of his being publicly or repeatedly charged to his face with the 
crime might seriously prejudice the fairness of his trial.”© 

It would, however, be wrong to conclude that the operation of 
the similar fact rules in this context can equally be accommodated 
within the general discretion to exclude evidence whose prejudicial 
effect exceeds its probative value. It is true that the ambit of the 
judge’s discretion is sufficiently wide to encompass both the sorts 
of prejudice which this part of the law exists to counter. But the 
analogy with Christie, though superficially attractive, is in fact a 
false one. It has been argued that Lord Herschell’s principle, as 
interpreted in Boardman, operates to exclude evidence of the 
defendant’s character, when tendered to show that he is likely on 
account of it to be guilty of the offence charged, except when its 
cogency is overwhelming. The effect is to deprive the judge in 
these cases of his discretion to weigh the probative value of the 
evidence against the risk that the jury will accord it too much 
weight. Even though the evidence may be strongly cogent, and the 
judge confident that the jury can be trusted to treat it with proper 
caution, nevertheless the risk cannot be accepted. The principle 
that the jury should remain ignorant of the defendant’s character 
despite its effect, as a matter of common sense, on the probability 
of his guilt, remains fundamental. It is too precious to leave its 


6 R. v. Christie [1914] A.C. 545, 559 (Lord Moulton). 
6 Ibid. at p.560. 


270 THE MODERN LAW REVIEW [Vol. 48 


application dependent on the judge’s assessment of the particular 
case. It is only when the cogency of the evidence is so strong that 
the danger of its being over-estimated disappears that the rule of 
exclusion ceases to apply. No doubt the question whether a given 
item of evidence reaches a satisfactory standard of relevance must 
always be one of judgment and degree. But the exclusionary rule 
remains to dictate admission or exclusion in the light of the judge’s 
assessment of the standard of cogency.” In this context there is no 
shifting standard of relevance, and the judge has no discretion to 
admit or exclude evidence in the light of his own assessment of the 
risk of prejudice.® 

The present argument suggests a further confusion in the 
reasoning of the Court of Appeal in R. v. Mustafa.” The 
identification of the defendant as the man who had abandoned the 
meat on the earlier occasion was only relevant to confirm his 
identification as the user of the stolen credit card on the assumption 
that he was engaged in a systematic course of dishonest conduct. 
Although this point is not articulated in the judgment, it is clear 
that the relevance of the similar fact evidence depended on its 
showing a disposition to commit crimes of that sort. It follows that 
the argument on discretion was quite misplaced. The distinction 
traditionally drawn between admissibility and discretion is as 
meaningless in this context as it is in cases of similar fact evidence 
where no reliance is placed on disposition. The extremely severe 
test for admissibility renders any discretion to exclude prejudicial 
evidence redundant: the evidence must as a matter of law render 
the defendant’s conviction almost certain. Moreover, the continuing 
tendency to cling to the notion of a residual discretion is here 
extremely dangerous. It invites the judge to embark on an 
evaluation of the risk of prejudice, which the exclusionary rule 
forbids, and suggests that a balancing exercise is appropriate. 
There could be no question in this case of balancing the probative 
value of the evidence against its likely prejudicial effect: its 
probative value lay precisely in its tendency to persuade the jury 
that the defendant was a man likely to be guilty of the sort of 
offence alleged. In that way the evidence helped to confirm the 
identification of the defendant as the user of the stolen credit card. 
Mustafa was therefore a case where the evidence should have been 
excluded unless its probative value was so strong that only an ultra- 
cautious jury would acquit in the face of it. The reception of the 
evidence was open to challenge in the Court of Appeal on the 
ground that, as a matter of law, it failed to attain the very high 


& [1975] A.C. 421, 457 (Lord Cross). 

68 It is possible that, in the future, the courts might develop sufficient confidence in the 
jury to permit the judge an assessment of the risk of prejudice even where the evidence 
is relevant via disposition. In that event, the judge would have the same discretion as he 
already possesses in relation to the other sorts of similar fact evidence, and the notion of 
an exclusionary rule would become inappropriate. 

© Supra. 
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degree of relevance required for its admission. The decision serves 
to show how the persistence of the dichotomy between law and 
discretion can compound and reinforce the failure to distinguish 
between evidence relevant via disposition and other evidence. The 
danger is that evidence of disposition will be received when it lacks 
the very high standard of cogency required to justify its admission.” 
The effect, in short, is to subvert “one of the most deeply rooted 
and jealously guarded principles of our criminal law.”7! 


CONCLUSION 


The present analysis of the principles relating to similar fact 
evidence and disposition serves to highlight a more general 
progression towards a simplified, less technical law of evidence. 
The recent emphasis laid on probative value as the true basis of 
admissibility in this field illustrates an ever-increasing concern to 
develop the law so as to reflect its underlying purpose. The 
purpose of the rules of evidence is to secure justice, in the sense of 
procedural fairness, for both defendant and prosecution. It is, 
however, of the nature of problems of evidence to present an 
infinite variety of combinations of facts and circumstances. Rules 
founded on technical categories, engendering arbitrary distinctions 
in their application to inconvenient facts, frustrate the attempt to 
secure procedural justice.” The rigid distinction, criticised in 
Boardman, between the admissibility of evidence to rebut a defence 
of innocent association and its inadmissibility to refute a total 
denial of association, is an obvious example. The result is a search 
for broader principles which, while more closely reflecting the 
underlying rationale of the law, can be applied with greater 
sophistication and sensitivity to the facts of a particular case.” 

It is not possible, however, to welcome the liberating effect of 
these developments without, in consistency, accepting that changes 


7 The tendency implicitly to admit evidence of disposition without recognition of its 
exceptional nature, and the special standard of cogency accordingly demanded, is even 
more alarmingly illustrated by a further conclusion. The court decided that the finding of 
. a stolen Access card at the defendant’s home, and of a letter showing attempts to 
practise the signature, was also admissible since “it was an incriminating piece of 
. property to have unlawfully in one’s possession when it is appreciated that the offences 
alleged were credit card offences.” In purporting to follow R. v. Reading (1966) 50 
Cr.App.R. 98 the court seemed to overlook the need for positive probative value 
altogether. 

7 Maxwell v. D.P.P. [1935] A.C. 309, 317 (Viscount Sankey L.C.). 

™ Note Lord Hailsham’s comment: “The rules of logic and common sense are not 
susceptible of exact codification when applied to the actual facts of life in its infinite 
variety.” [1975] A.C. 421, 452. 

7? Even in the case of the rule against hearsay, the attempt of the majority in Myers v. 
D.P.P. [1965] A.C. 1001 to entrench the arbitrariness and technicality of the rule is 
unlikely to be successful. An attempt to freeze the scope of the rule against piecemeal 
modification must compete with an opposite tendency to rationalise, and so develop, the 
scope of its exceptions. It is interesting to compare Lord Wilberforce’s restatement of the 
similar fact rules in Boardman with the same judge’s restatement of the res gestae 
exception in Ratten v. R. [1972] A.C. 378. In Ratten the contemporaneity rule is restated 
in terms which require its application to be directly related to its perceived purpose—that 
of ensuring the reliability of the evidence tendered. 
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in the judicial function must accompany them. In particular, a 
wider resort to broadly stated principles of admissibility demands 
- increasing faith in the ability of the trial judge to apply them fairly 
to the facts of the case before him. Abandonment of technical 
rules and categories imports a greater reliance on the discretion of 
the trial judge. Moreover, the substitution of a wider judicial 
discretion for an application of narrower legal rules will have 
corresponding effects on the role of the Court of Appeal. The 
language of judicial review will become more familiar in appeals on 
questions of evidence: a party who wishes to challenge the judge’s 
decision to admit or exclude evidence will more often have to show 
an improper or unreasonable exercise of discretion. It is only the 
persistence of the familiar dichotomy between admissibility and the 
discretion to exclude evidence admissible in law which hinders 
recognition of the full effect of modern developments. 

A breakdown of the law/discretion dichotomy seems an inevitable 
accompaniment of the simplification of the law of evidence and the 
rejection of technicality. It is suggested that the beginnings of a 
similar development could be observed in the common law relating 
to confessions. For some time the courts had been uncomfortably 
aware that the purpose of protecting the defendant from unjust 
conviction was poorly served by the highly technical and often 
arbitrary rules governing the exclusion of involuntary confessions.” 
There had been attempts to restate the rules with greater flexibility 
so that admissibility more accurately reflected the likely reliability 
of the defendant’s confession.” The technical concept of “voluntari- 
ness,” whose consequences could be remedied only by an exercise 
of judicial discretion in favour of the defendant, was being replaced 
by a more elastic notion which permitted the rule itself to be 
applied with greater consciousness of its function. Even more 
significant, perhaps, was the exposition by the House of Lords in 
R. v. Sang’? of the “principle of fairness””’ which forms the basis 
of the discretion to exclude a voluntary confession. It was suggested 
that the principle nemo debet prodere se ipsum provided the basis 
of both the discretion and also the voluntariness rule governing 
admissibility.” If that was the case, the distinction between 
inadmissibility in law and exclusion at the judge’s discretion had 
lost its coherence. What justification could there be for the 
automatic exclusion of a confession obtained in breach of the 
defendant’s privilege against self-incrimination in some cases and 
not in others? The adoption of an explicit notion of fairness 
underlined and magnified the arbitrary nature of the technical rules 
governing the admissibility of confessions as a matter of law. 


. R. v. Northam (1976) 52 Cr.App.R. 97, 102 et seq.; R. v. Zaveckas [1970] 1 
w. L a "516, 519-520 
75 R. v. Rennie [1982] 1 W.L.R. 64. 
76 [1980] A.C. 4 
7 Ibid. at p.456 “Cord Scarman). 
% Ibid. at p.436 (Lord Diplock); 445 (Lord Salmon); 454 (Lord Scarman). 
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The enactment of a statutory test for the admissibility of 
confessions in the Police and Criminal Evidence Act 1984, s.76, 
ensures the continuation of the law/discretion dichotomy. Where 
the prosecution satisfies the court that a confession was not 
obtained by oppression or in consequence of anything said or done 
which was likely to render it unreliable, the judge will retain a 
discretion to exclude it in fairness to the defendant.” The law/ 
discretion dichotomy will continue to exist in those contexts in 
which the admissibility of evidence is governed by statute: statutory 
terms which provide for the admission of evidence under specified 
conditions must always be subject to a residual exclusionary 
discretion in the interests of ensuring fairness to the defendant.® 
Outside the statutory field, however, the rationalisation of common 
law principles of evidence renders the double-barrelled approach 
increasingly untenable. Moreover, this development should be 
welcomed as a strengthening of the common law. It obliges the 
courts to articulate the scope and weight of important principles 
more clearly. Distinctions must be drawn explicitly between those 
principles having absolute force (subject to carefully defined 
exceptions), and those whose application is subject to balance 
against competing considerations. It is such a distinction which, it 
is contended, exists between the admission of evidence of disposition 
per se and evidence of previous misconduct, relevant apart from 
disposition. It is a distinction between the application of a rule of 
law and the exercise of a judicial discretion. 

The effect of the present analysis is substantially to diminish the 
status of the so-called exclusionary rule in the field of similar fact 
evidence and disposition. It applies only to evidence whose sole 
relevance resides in its tendency to establish the defendant as a 
person likely, by reason of his character, to be guilty of the offence 
charged. Its admission is not then universally prohibited, but the 
rule does require that the evidence should exhibit the strongest 
cogency if it is to be received. Though its attaining a sufficient level 
of strength is inevitably a matter of degree, its admissibility remains 
a question of law. In every other case, evidence of similar facts or 
misconduct on other occasions may be admitted except where the 





% 5,78 provides for the exclusion of evidence whose admission would be unfair. See 
also s.82(3), which preserves any existing discretion to exclude admissible evidence. 

© The Theft Act 1967, s.27(3) provides a good illustration. In a prosecution for 
handling stolen goods, evidence may be given of possession of stolen goods from any 
theft during the preceding 12 months and of any convictions of theft or handling within 
the preceding five years. In each case, the purpose is to prove that the defendant knew 
or believed that the goods (the subject of the present charge) were stolen. However, only 
the fact and not the circumstances of the previous possession of stolen goods can be 
admitted under s.27(3)(a): R. v. Bradley [1980] Crim.L.R. 173 (C.A.). It cannot 
therefore be established that the defendant was knowingly in possession of stolen goods 
on the previous occasion(s). Presumably, s.27(3)(b) would equally not permit disclosure 
of the circumstances of any previous offences of which the defendant has been convicted. 
The effect, in each case, is to admit evidence of very doubtful probative value. In 
consequence, exercise of the discretion to exclude it in fairness to the defendant will 
frequently be justified. See R. v. Perry [1984] Crim.L.R. 680 (C.A.). 


INSURERS’ AGREEMENTS NOT TO ENFORCE 
STRICT LEGAL RIGHTS: BARGAINING WITH 
GOVERNMENT AND IN THE SHADOW OF THE 
LAW 


Tus article is concerned with insurers making agreements not to 
enforce their legal rights and thereby reducing in practical 
importance certain areas of the law of insurance. These agreements 
are of two kinds: the first is made between insurers themselves, 
usually with the object of avoiding the uncertainties of legal rules 
and the expense involved in obtaining court judgments; the second 
kind are undertakings given by insurance organisations to 
government often so as to forestall official criticism and discourage 
legislation which might otherwise openly regulate their industry. 
Both types of agreement have received only limited attention from 
writers on insurance law. Where these agreements have been 
mentioned they have not been interrelated or set in the wider 
context which this article attempts to construct. 

The agreements are important for several reasons. They illustrate 
the familiar proposition that concentration upon defining the scope 
of a legal rule may not reveal how it is used in practice or, indeed, 
whether it is of importance at all to those involved in the day to 
day administration of the subject with which it deals. A false 
picture of the operation of the legal system can be portrayed. The 
present study gives two examples of this difference between law in 
theory and in action. The first is that by focusing only upon 
textbook descriptions of court rulings relating to the insurance 
contract a misleading impression can be gained as to the extent use 
is made of the doctrines of contribution and subrogation. (These 
enable insurers to recoup moneys paid out on a policy by claiming 
against other insurers and third parties.) In particular the effect is 
that the potential for resort to the law of tort is exaggerated. As a 
second example, the study reveals that the insurance contract has 
been the subject of more government interest and control than 
might appear from looking only at the legislation on the subject. 
Although it remains the case that insurance has been the least 
regulated of contracts, the extent of intervention is somewhat 
larger than at first may be supposed. The agreements with 
government are also important in that they raise for consideration 
the efficacy of the particular means of regulation employed. The 
tactic of using private agreements with the industry may be 
contrasted with legislative intervention. This difference in approach 
is a matter of topical interest for.there are proposals on the reform 
of insurance law which may shortly be presented to Parliament. 
Further, the use of informal non-legal controls by the state has 
been the concern recently of commentators seeking new direction 
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for the understanding of public law. A final reason for examining 
the subject is that with regard to the agreements between insurers 
themselves, those interested in the relationship of law and 
economics will find further evidence of the law providing a 
framework around which certain parties may bargain, save costs 
and avoid resort to courts. The article first describes the agreements 
in which government has been involved before dealing briefly with 
pacts between insurers alone. 


AGREEMENTS WITH GOVERNMENT 


The history of private insurance is marked by an absence of legal 
regulation.’ Legislation establishing controls over the structure of 
the industry was not enacted on any scale until the insurance 
company failures of the 1970s.” Parliamentary policing of the 
insurance contract itself is virtually unknown except in relation to 
areas of compulsory liability insurance.? However, this does not 
mean that the state has been entirely uninterested in insurance. 
This article examines 10 special arrangements which government 
has negotiated with the industry. These private deals have been 
made between various associations representing insurers on the 
one hand, and government, usually represented by a ministry or 
department of state on the other. The effect has been to regulate 
specific insurance practices on an informal non-legal basis. 
Although certain forms of insurance have been transacted for 
several hundred years in this country, the organisations which have 
negotiated with government were formed at the beginning of this 
century and the end of the last: the Life Offices Association was 
formed in 1889, the Industrial Life Offices Association in 1901, the 
Accident Offices’ Association in 1906 and the Association of 
Lloyd’s Underwriters dealing with fire and non-marine insurance in 
1910. The most important general organisation representing all 
kinds of insurance companies on a national level is the British 
Insurance Association (B.I.A.) founded in 1917. Its objects are: 


“The protection, promotion and advancement of the common 
interest of all classes of insurance business including the taking 
of such concerted measures as may be expedient whenever the 
business transacted by members of the Association may be 


1 But it must be remembered that certain legislation has regulated the private insurance 
contract out of existence or made it redundant. Until the recent expansion of private 
health insurance the formation of the N.H.S. might have been an example of this, whilst 
the National Insurance (Industrial Injuries) Act 1946 ended a multi-million pound private 
insurance field. The development of the welfare state has effectively excluded private 
insurers from several markets. 

2 See Ferguson, “Regulating the U.K. insurance market,” paper presented to the 1983 
S.S.R.C. and the Centre for Socio-Legal Studies, Oxford Conference, Regulation in 
Britain, (Publication forthcoming). For a survey of the position before the failures of the 
1970s see Pickering, “The control of insurance business in Great Britain” [1969] Wisconsin 
Law Review 1141. 

3 See the Road Traffic Act 1972 (ss. 143-153, ss. 157-158) and the Employers’ 
Liability (Compulsory Insurance) Act 1969 and the Regulations made thereunder. 
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affected by the action, or proposed actions, of any Government 
or other authority at home or abroad.”* 


The first agreements with government were made only a short 
time after the formation of these insurance associations, and 
arrangements have continued to be made on an occasional basis 
for about seventy years. The agreements have dealt with a range of 
subjects including profit levels and premium rates, gaps in the 
provision of insurance coverage, the rights of insurers to insist on 
arbitration and take advantage of subrogation, and the general 
fairness of insurance contract law. The earlier agreements all 
concern the administration of pre-war workmen’s compensation, 
whilst those since 1945 concern a variety of types of insurance. 
They are considered here in chronological order. 


Workmen’s Compensation Agreements 


A series of agreements was made between the Home Office and 
the Accident Offices’ Association (A.O.A.) in connection with 
insurers’ administration of the no-fault-benefit scheme set up to 
compensate injured employees under the Workmen’s Compensation 
Act of 1897. The first arrangement was made in 1909 when it was 
agreed that an employee suffering from a physical disability would 
be included in a policy for the same premium as other workers, 
provided that the employee could carry out the job in question 
without danger to himself or others.> The removal of an obstacle to 
rehabilitation and employment became of increased importance 
when those injured in the First World War sought to return to 
work. Insurers agreed not to use penalty rates against those who 
employed disabled men.° In return insurers were able to reclaim by 
a formula agreed with government certain of the losses suffered if 
claims in respect of disabled employees were to exceed premiums 
received. This agreement for reimbursement from government 
came to an end in 1921 partly because insurers no longer found it 
necessary to make such detailed discrimination against the disabled. 

The next agreement concerned an Act passed in 1917 to increase 
the rates of workmen’s compensation by 25 per cent. By an 
oversight this Act failed to include claims under certain earlier 
legislation. Despite this, insurers agreed with the Home Office that 
the increase would apply even to cases which the Act had failed to 
cover.’ This agreement lapsed two years later when the rate of 





4 The history of the B.I.A. is traced in W. L. Catchpole and E. Elverston B.I.A. Fifty 
(1967). The objects of the association are discussed at p.15. See also (1979) 4 Chartered 
Insurance Institute Journal 81. This journal also traces the history of the other associations 
in a series of articles from 1979-81. 

5 All of these workmen’s compensation agreements are referred to, although not 
discussed in relation to one another, by W. A. Dinsdale, History of Accident Insurance in 
Great Britain (1954). For the first agreement see p.285. 

6 Ibid. at p.156. 

7 Ibid. at p.155. 
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increase was changed by another Act which expressly included 
claims made under the earlier legislation. 

Statutory control of premium rates is markedly absent from the 
history of the operation of British insurance in contrast to its 
American counterpart.’ However, in 1923 it was the subject of an 
agreement “unique in the history of accident compensation”? made 
between the A.O.A. and the Home Office. Prior to this agreement, 
for every £100 of premiums collected from an employer only £48 
was paid to injured workmen, whilst the insurance company profit 
exceeded £20 and costs of administration took up the rest. A 
departmental committee in 1920 viewed this as “wasteful and 
unsatisfactory,” whilst a Home Office minute of 1922 suggested 
that the premium rates were “a scandal.”"! The next year insurers 
reluctantly agreed with the Home Office that premium rates would 
be controlled to a limited extent: profits and expenses were to be 
kept within the generous margin of between 30 and 40 per cent. of 
the premiums collected.” This arrangement continued in a revised 
form for the remaining time that private insurers administered 
workmen’s compensation. 

The final agreement between the A:O.A. and the Home Office 
relates to the doctrine of election. That doctrine both denied an 
injured employee any no-fault benefits if he “elected” to sue for 
damages in tort, and could operate vice versa so as to prevent the 
tort claim if workmen’s compensation were accepted. A claim for 
both forms of benefit could not be made. This attracted much 
criticism because it often required an accident victim to suffer 
considerable hardship if he decided to pursue what could be a long 
drawn out tort claim. No money was available to satisfy short-term 
needs with the consequence that most employees were unable to 
take advantage of their common law rights in tort. If this was not 
the result of necessity it was often the result of ignorance for 
“illiterate workmen, unfamiliar with the law, at times elected to 
receive compensation, and afterwards bitterly complained because 
they felt that they had been unfairly deprived of the chances of 
securing heavy damages at Common Law.” Insurers took receipts 
for no-fault moneys so as to bar any later tort claim from injured 


8 See R. E. Keeton, Insurance Law (1971), pp.557-567. 

? Dinsdale, op. cit. p.286. Earlier at p.158 he refers to the agreement as “unique in the 
history of accident compensation.” 

10 The (Holman Gregory) Report of the Departmental Committee on Workmen’s 
Compensation, (1920, Cmd. 816). The administrative cost of the present tort system is of 
similar proportions. 

11 Bartrip, “The rise and decline of workmen’s compensation” forthcoming in P. 
Wilding and H. Jones (eds.), The Social History of Occupational Medicine (1985). 

2 Dinsdale, op. cit. p.70. See also A. F. Young, Industrial Injuries Insurance (1964), 
p.70; J. C. Brown, Disability Income Part 1: Industrial Injuries (1982) p.12 and Bartrip, 
op. cit. Insurers had little choice but to accept the arrangement. “It is known that they 
accepted with great reluctance at the time; but it was practically forced upon them by the 
conditions then prevailing.” Sir H. P. Robinson, The Employers’ Liability Assurance 
Corporation 1880-1930 (1930), p.107. 

3 Dinsdale, op. cit. p.161. 
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workers who, apart from their desperate financial need, were often 
in no fit state to make informed and rational decisions. In 1941, 
the Court of Appeal described this practice of insurers as 
“deplorable” and “extremely shabby.” Lord Greene hoped that 
companies would never in future take advantage of the working 
class in this way. Goddard L.J. noted that a number of such cases 
recently had come before the courts and he hoped that after the 
war Parliament might consider legislation to reform the “untold 
injustice” caused by this application of the doctrine of election. 
Insurers recognised that this was a further problem of a system of 
compensation which was attracting increasing criticism. Fundamental 
reform was being considered by Beveridge and insurers realised 
that it was likely that they could be deprived of a profitable area of 
business, although it must be added that insurance companies did 
not play as large a part in compensating workmen as may be 
supposed." Against this background, insurers agreed with the 
Home Office that they would not apply the doctrine of election 
harshly,’ and workmen’s compensation would be paid until the 
common law damages claim was heard. However, this undertaking 
was double-edged, for insurers insisted that to take advantage of it 
employees had to act without legal or trade union assistance. 
Eventually, the doctrine of election was rejected together 
with private insurers’ administration of workmen’s compensation 
following the National Insurance (Industrial Injuries) Act 1946. 


The Motor Insurers’ Bureau Agreements 


The private administration of workmen’s compensation is now very 
much of a past era. But its history is a reminder that throughout its 
later existence, and particularly in the 1940s, there was considerable 
debate about the extent the state should become involved in all 
kinds of insurance. Beveridge had recommended the nationalisation 
of industrial life assurance in addition to the welfare legislation 
eventually enacted in the early years of the Attlee government. In 
1947 the Fabian Society carried out a comprehensive review of 
insurance and proposed its increased nationalisation as part of the 
Labour Party programme.” Earlier, particular concern had existed 
with regard to the operation of liability insurance for road accidents. 
Many people injured by motor vehicles found that they were 





14 Deane v. H. F. Edwards & Co. (1941) 34 B.W.C.C. 183. 

15 Bartrip, op. cit. points out that in 1932 insurance companies controlled less than a 
quarter of the market. This was because a third of employers carried their own risks 
whilst almost a half were in mutual associations where the administrative costs were 
much lower. 

6 Dinsdale, op. cit. p.161; Young, op. cit. p.153. 

1 The history of this campaign for nationalisation is briefly noted in G. Clayton, 
British Insurance (1971), pp.215-227. See further R. G. Garnett, A Century of Co- 
operative Insurance (1968), pp.232-266, D. Morrah, A History of Industrial Life Assurance 
(1955), Chap. 14, and W. H. Catchpole and E. Elverston, op. cit. Chap. 7. The classic 
pre-War text advocating increased control is A. Wilson and H. Levy, Industrial Assurance 
(1937). 
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unable to obtain compensation because of “gaps” in the private 
insurance system such as where injuries were caused by someone 
illegally driving without insurance. A Board of Trade inquiry in 
1937 recognised the problem": 


“The principle of compulsory insurance having once been 
accepted, it appears to us that no scheme can be regarded as 
wholly satisfactory if it admits of an injured third party, 
without any fault of his own, failing to obtain the compensation 
which he is intended to secure.” 


To compensate the victims of the one driver in 10 who even today 
is uninsured,’ the companies agreed with government in 1946 to 
set up a central fund to be administered by their own body known 
as the Motor Insurers’ Bureau (M.I.B.). The agreement was signed 
by the chairman of the A.O.A. on behalf of 83 companies, by the 
chairman of Lloyd’s on behalf of 19 underwriting syndicates, and 
by representatives of a number of other companies and associations 
involved in motor insurance. The almost complete unanimity”? of 
the market is not really surprising bearing in mind the threat of 
state control in the background”! and given the pressure that had 
resulted from the Minister of War Transport, who signed the 
agreement on behalf of government. For its part, the Labour 
government was already committed to a heavy parliamentary 
programme and believed the negotiation of a private agreement to 
be a suitable alternative to the legislation otherwise necessary, 
especially if the latter were to prove difficult to devise.” Today the 
role of the M.I.B. has been extended. It covers, at least in theory, 
not only the bankrupt insurer,” but also the driver who has taken 
out a policy but liability under it is successfully challenged by an 
insurer, with the driver being left uninsured for the accident in 
question.” However, the most important extension of the scheme 
in practice has been that in relation to drivers who cannot be 
traced. 





18 Report of the (Cassell) Committee on Compulsory Insurance, (1937 Cmd. 5528), 
para. 150. 

19 Recently the Accident Offices’ Association produced figures suggesting that about 
one and a half million motorists drive without any insurance cover. See The Guardian, 
August 31, 1983. È j 

Not all insurers were members, however. The notorious Fire, Auto and Marine 
Insurance Co. which failed in 1966 leaving 300,000 motorists uninsured and its owner Dr. 
Savundra in prison, was not a member. Under s.20 of the Road Traffic Act 1972 it is 
now a condition of authorisation to transact motor insurance that the insurer be a 
member of the M.I.B. 

21 The fears of possible nationalisation are mentioned by J. Birds, Modern Insurance 
Law (1982) p.333 and D. B. Williams, The Motor Insurers’ Bureau (4th ed., 1983) p.4. 

2 See H. C. Deb., Vol. 415, W.A. col. 1865 (November 12, 1945). 

23 Such a case would now be covered by the Policyholders Protection Act 1975. The 
Policyholders Protection Board has a duty to satisfy the claims of a person insured by a 
company which subsequently goes bankrupt. 

%4 These cases would not in fact be referred to the M.I.B. because of the “Domestic 
Agreement” between insurers not to contest the policy in such circumstances. This 
agreement is discussed in the following section dealing with arrangements between 
insurers alone. 


May 1985] BARGAINING WITH GOVERNMENT 281 


The original agreement in 1946 had required that the M.I.B. 
give “sympathetic consideration” to the making of ex gratia 
payments to the victims of drivers who could not be traced. In 
1964, a judge made serious criticisms of this arrangement and 
urged that either immediate legislation or amendment of the 
agreement was required.” He said that the M.I.B. should not “in 
law decline liabilities which should, in justice, be met by it in hit- 
and-run cases,” and it should be “precluded from having available 
the powerful ‘ex gratia’ argument which can be used to pare down 
sums justly due to some grievously injured person.””° This was 
followed by parliamentary criticism in which it was suggested that 
insurers were not keeping either to the spirit or the letter of the 
agreement,” and further criticism followed in a Justice report in 
1966.% The Minister of Transport said that the solution might 
require legislation but he hoped progress could be made without it. 
He entered into what he described as “complex and lengthy” 
negotiations with insurers and the result was the second M.I.B. 
agreement. Under this arrangement, victims of drivers who cannot 
be traced are all to receive compensation without the need for 
“sympathetic consideration.” The history of this revision of the 
1946 agreement illustrates an important feature of this method of 
law reform. The use of private agreements to which members of 
the public are not party can result not only in ignorance of the 
“rights” that have been secured, but also in technical difficulties in 
seeking to rely upon them. Although as Lord Denning has 
recognised, the agreements “are as important as any statute,””? 
accident victims cannot rely upon them as if they are in fact 
legislation. Although the Bureau has said that it will not plead 
privity of contract to deny an accident victim, the peculiar 
position of the scheme has led to certain difficulties”! and attempts 
to avoid the procedure involved.” Atiyah sees the M.I.B. as “an 
extraordinary anomalous institution partly in and partly outside the 
legal system.”°? It is very much the product of the way in which it 
was founded, and the problems that it has caused have been 
similarly reflected in certain of the other private agreements with 
insurers discussed here. 


Other Post-War Agreements 


The next agreement makes a judicial decision of the House of 


Lords of limited practical value. In Lister v. Romford Ice and Cold 
ee ae ee 


23 Adams v. Andrews [1964] 2 Lloyd’s Rep. 347. 

% Ibid. p.352. ; 

77 H. C. Deb., Vol. 707, cols. 1814-1824 (March 4, 1965). 

8 The Trial of Motor Accident Cases (1966). 

2 Hardy v. M.I.B. [1964] 2 Q.B. 745, 757. 

2 However, the privity point was inadvertently relied on at first instance in Persson v. 
London Country Buses [1974] 1 All E.R. 1251. 

>! For example there have been doubts as to whether the M.I.B. can be added as a 
defendant to a case or can receive substituted service for a known defendant who has 
disappeared. See Gurtner v. Circuit [1968] 2 Q.B. 587 disapproving Fire Auto and Marine 
Insurance Co. v. Greene [1964] 2 Q.B. 687. 

2 See Persson’s case supra. 

° Accidents, Compensation and the Law (3rd ed., 1980) p.288. 
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Storage Co. Ltd.” it was decided that an employer’s insurance 
company was entitled to subrogate so as to take advantage of an 
employer’s right to claim an indemnity from a negligent employee. 
The employee had caused an accident for which the employer, and 
thus his insurer, was vicariously liable. But the effect of the Lords’ 
decision was to require the employee to pay for the damages 
himself. This was thought to be an intolerable use of subrogation 
rights in the employment field especially when not only trade 
unions but also employers were opposed to such actions being 
brought. An inter-departmental committee of the Ministry of 
Labour was set up to consider the matter. It discovered that after 
the House of Lords’ decision a “gentlemen’s agreement” had been 
made between certain employers’ liability insurers and the 
Employers’ Confederation.” The insurers agreed that an indemnity 
against the employee would not be sought without the employer’s 
consent unless there had been collusion or wilful misconduct by the 
employee. Partly because of the existence of this agreement the 
inter-departmental committee did not view the Lister case as giving 
rise to a problem requiring immediate legislation. Instead, the 
committee supported further voluntary efforts which would enlarge 
the scope of the gentlemen’s agreement so as to cover all relevant 
insurers. This subsequently occurred when the legislative committee 
of the British Insurance Association secured revision of the 
agreement.*© 

Legislation was similarly avoided as a result of the next agreement 
made. Jt concerns the contractual right of insurers to insist that a 
dispute be referred to arbitration. Because legal aid is not available 
for arbitration it can mean that the claimant is unrepresented at a 
crucial stage in proceedings. The private nature of the hearing 
enables insurers without public criticism to rely upon “technical 
defences, valid but unmeritorious.”” As long ago as 1939 a judge 
invited reformers to consider whether the claimant should be 
“freed from the restriction . . . of being driven to arbitration.”** In 
1956 the Law Reform Committee considered the problem,” but 
again reform was brought about by a private agreement rather 
than legislation. This time it is the Law Reform Committee itself 
which must be seen as acting on behalf of government. Following 


%4 [1957] A.C. 555. See Williams, “Vicarious Liability and the Master’s Indemnity” 
(1957) 20 M.L.R. 220 and 437. 

35 See Gardiner’s note on the 1957 committee report in (1959) 22 M.L.R. 652. 

% The revised agreement was examined in full by James L.J. in Morris v. Ford Motor 
Co. Ltd. [1973] Q.B. 792. The B.I.A. maintains a standing committee which supervises 
the Lister agreement. The agreement applies to insurance covering loss or damage to the 
employer's property as well as insurance indemnifying employers against liability. 

See para. 10 of the Law Reform Committee’s Fifth Report Conditions and 
Exceptions in Insurance Policies (1956, Cmd. 62). 

38 Clawson L.J. in Smith v. Pearl Assurance [1939] 1 All E.R. 95, 98. In Pepper v. 
Healey [1982] R.T.R. 411 it was recognised that it could be unreasonable to proceed to 
arbitration where only one of the parties was protected by insurance against the legal 
costs involved. 

3 See para. 13 of the report op. cit. supra note 37. 
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discussions with the Committee, the chairmen of both the B.I.A. 
and Lloyd’s gave the Committee an undertaking in a joint private 
and confidential letter that their members would not insist on 
arbitration if their dispute with the insured was on a matter of 
liability as distinct from the amount of the claim. The agreement, 
still in force, does not apply to policies in which an arbitration 
clause has been specifically agreed nor does it cover certain other 
important types of insurance contract. However, the Law Reform 
Committee thought that overall the agreement was “a valuable 
concession” and because of it they recommended that no legal 
change was necessary. This contrasted with the remedy they 
proposed in relation to other problem areas where it was agreed 
that legislation should be sought. 

The final and most recent example of an accommodation being 
reached between government and insurers involves the statements 
of insurance practice which were issued by the B.I.A., Lloyd’s and 
life assurance organisations in 1977.“ These attempts at self- 
regulation must be examined against the background of consumer 
law reform which was taking place at that time. In 1975, the Law 
Commission had recommended the reform of exemption clauses 
and in particular that the effectiveness of certain clauses be subject 
to a test of reasonableness.” The substance of its report eventually 
was contained in the Unfair Contract Terms Act of 1977. The 
Commission had argued that “there are good reasons for not 
excluding any class of contract from the scope of control,” whilst 
the Scottish Law Commission specifically considered insurance 
contracts and thought that they should fall within the terms of the 
proposed Act.“ However, insurers objected to these proposals and 
pointed to the uncertain effect upon insurance contracts of applying 
a test of whether a clause was reasonable or not. Their lobbying of 
government proved successful and a bargain was struck. A 
Department of Trade press release boldly declared that there were 
“compelling reasons” for excluding insurance contracts from the 
terms of the Act, although these reasons were not officially stated. 
In return the Secretary of State asked the insurance industry to 
draw up a code of practice. The threat of legislation should 
insurers have failed in this task provided the requisite incentive for 
action. The statements of insurance practice were agreed and 
announced in reply to a parliamentary question in May 1977, some 
five months before the Unfair Contract Terms Acct finally received 


the Royal Assent. Again, in effect, an informal agreement with 
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“ The agreement does not apply to policies in relation to re-insurance, marine 
insurance, credit insurance and certain aviation risks. 

“| The statements are examined by Birds (1977) 40 M.L.R. 677. 

“ Second Report on Exemption Clauses (No. 69). 

43 Ibid. para 246. f 

“ Ibid. para. 250. 

^5 Insurance contracts are exempted from the terms of the Act. See Sched. 1, para. 
1(a). The present Director General of Fair Trading describes the exemption as “amazing.” 
See G. Borrie, The Development of Consumer Law and Policy—Bold Spirits and 
Timorous Souls (1984), p.110. 
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government had brought about private self-regulation at the price 
of legislative control. (It may also be possible to make a similar 
analysis of statements relating to the practice of insurance 
intermediaries and of Lloyd’s.**) 

However, the statements of insurance practice have not resolved 
matters, for legislation relating to the fairness of insurance contracts 
may still be presented to Parliament, although it will not be along 
the lines of the Unfair Contract Terms Act.” The statements of 
insurance practice have been criticised as revealing the inadequate 
state of the law in protecting the expectations of the ordinary 
consumer of insurance. One writer greeted the statements by 
forecasting that they would change little and described them as “a 
token gesture to consumerism” and “a rather pointless exercise.” 
The Scottish consumer council has argued that, even as they stand, 
the statements are not always complied with in practice.” The Law 
Commission, prompted by EEC developments, has returned to 
consider insurance reform. It has reported that the statements of 
practice are inadequate and unsatisfactory, and that legislation is 
required.°° At first it seemed that a statute was likely to be enacted 
The Government were to introduce a Bill as soon as legislative 
time was available for they agreed with the Law Commission that 
voluntary undertakings by the industry were not a substitute for 
reforming an unfair law." 

However, the Department of Trade which is responsible for the 
legislation now has its time taken up with the recent proposals on 
investor protection.** These have been given a higher priority than 
insurance law reform. Significantly, the most recent statement from 
the Secretary of State for Industry is much more cautious as to 
whether insurance legislation is even necessary. He states: 


“I am embarking on discussions with the insurance industry io 
see whether changes to their statements of insurance practice 





46 Widespread regulation of insurance intermediaries was envisaged by a White Paper 
in 1977 (Cmnd. 6715). But with the agreement and encouragement of government the 
industry has sought to put its own house in order. See the Code of Practice For All 
Intermediaries (Including Employees of Insurance Companies) Other Than Registered 
Insurance Brokers, issued by the B.I.A. in 1981. It is possible to view the measures of 
self-regulation taken at Lloyd’s recently as a device to pre-empt public legislation. See 
Hogson, “Self regulation at Lloyd’s” (1980) 51 Political Quarterly 488. Ferguson refutes 
this suggestion by stressing that the market itself required reform to take place so as to 
accommodate its changed structure. See, “Self regulation at Lloyd’s: the Lloyd’s Act 
1982” (1983) 46 M.L.R. 56, 60. 

47 See the Secretary of State for Trade and Industry’s reply to a parliamentary 
question. H.C. Deb., Vol. 57, col. 511 (April 25, 1984). 


48 Birds (1977) 40 M.L.R. 677, 684. 

4 Forms Without Fuss (1981). 

50 Insurance Law Non-disclosure and Breach of Warranty (1980 Law Com. No. 104). 

51 See the Secretary of State for Trade and Industry’s reply to a parliamentary 
question. H.C. Deb., Vol. 57 col. 280 (March 28, 1984). 

519 See the Gower Review of Investor Protection, Cmnd. 9125 (1984). For a general 
analysis of the framework of regulation and current trends see Page and Ferguson, “The 
development of investor protection in Britain” (1984) 12 Int. J. Sociology of Law 287. 
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can be made to deal with problems in those areas. I shall 
review whether legislation is appropriate and feasible in the 
light of whatever changes may be agreed. I shall report the 
Government’s conclusion to the House.”*!° 


Following further intensive lobbying by the insurance industry, it 
seems likely that another private bargain is about to be struck. 


AGREEMENTS BETWEEN INSURERS ALONE 


There are several other examples of private agreements which 
involve promises by insurers not to take advantage of legal rules, 
but these differ from those previously described in that government 
is not a party nor is the threat of legislation a motivating force. 
The agreements have been made between insurers themselves for 
private commercial reasons only. Insurers, “repeat players” in 
litigation,” try to avoid its more wasteful aspects.® In particular 
there has been concern about situations involving a duplication of 
insurance cover, for the possibility may then arise of transferring 
all or part of a loss from one insurer to another. Although this may 
be worthwhile in an isolated case, the high costs of using the legal 
process to arrive at the correct proportion of liability as between 
insurers over a series of cases makes the procedure inefficient. The 
rules of subrogation and contribution which allow such actions can 
be seen at times to promote unseemly competition between 
insurers. They can weaken insurers’ defence positions and, from an 
insurer’s perspective, they can result in an unnecessarily litigious 
atmosphere. For these reasons the following seven agreements 
between insurers have been made. 

The first example is a familiar one concerning the series of 
agreements known as “knock for knock” arrangements which have 
been made between individual motor insurers. These agreements, 
based on a standard form, operate in relation to accidents which 
involve more than one vehicle and where the drivers are 
comprehensively insured. Most companies have agreed that in 
relation to the property damage caused, but not any personal 
injury, each insurer will pay its own insured irrespective of the 
legal liability in tort of the drivers. There will be no subrogation by 
the insurer to reclaim costs from the possibly negligent driver 
insured by the other company. These agreements were first made 
soon after the formation of the earliest motor insurance companies 





wie reply to a parliamentary question. H.C. Deb., Vol. 70 col. 273 (December 

52 Galanter, “Why the ‘Haves’ come out ahead” (1974) 9 Law & Soc.Rev. 95. 

53 In the U.S.A. a different solution to the problem has been found. Instead of ex ante 
agreements, companies make use of an ex post lay arbitration service for disputes within 
the industry. Insurance Arbitration Forums Inc. arranged settlements in over 200,000 
cases in 1983 and awarded amounts totalling $129 million. It is probably the largest single 
use of the arbitration device in the U.S.A. 
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at the beginning of this century.** The tort system has thus long 
been recognised as inefficient and has been partially abandoned.” 
These agreements to waive rights of subrogation have had a major 
effect upon the administration of small claims within the operation 
of motor insurance. 

The second example involves a similar type of arrangement 
known as a third party sharing agreement. Such an agreement 
arises where a third party is injured in an accident involving two 
insured motorists. Each insurer agrees to ignore the question of the 
blame of their respective insureds for the accident and to settle the 
third party claim on an equally shared basis. Unlike “knock for 
knock” arrangements, third party sharing agreements can apply to 
claims for personal injury but usually they are also subject to an 
upper financial limit. They have been general between insurers 
since 1936. 

The third example is known as the common law claims agreement 
and affects contribution rights between motor insurers and 
employers’ liability insurers. Following the formal abolition of the 
doctrine of common employment in 1948, it was clear that an 
employee who negligently drives a vehicle such as to injure other 
employees may give rise to a claim under both a motor and an 
employer’s liability policy. However, most insurers are parties to a 
common law claims agreement with one another. This standard 
form agreement dates from 1950 and states in effect that no 
contribution will be expected from a motor insurer and that the 
company covering the liability of the employer will bear the loss 
alone. This agreement is only made between insurers who undertake 
both motor and employers’ liability insurance for it is based on the 
idea that the concession in relation to the one type of policy will be 
regained in the long term in relation to the other. The agreement 
is of no interest to those insurers who only cover one of the two 
classes of business, for this “swings and roundabouts” justification 
cannot apply to them. 

A similar agreement not to claim contribution from the other 
insurers is involved in the dual indemnity undertaking. This applies 
where a car has been involved in an accident for which insurance 
exists not only under the driver’s policy but also under an extension 
in favour of third parties under the owner’s policy. Since 1976, 
motor insurers have agreed that no contribution will be sought 
Ee Eee 


* The first motor insurers were companies formed at the very end of the 19th century. 
“Knock for knock” arrangements were judicially recognised in Morey v. Moore [1906] 2 
K.B. 359. Dinsdale op. cit. p.219 traces the development of these arrangements. 

55 It is interesting to speculate as to what would happen to the tort system if first party 
insurance for personal injury for the occupants of motor vehicles were made compulsory. 
The extension of “knock for knock” agreements to cover the personal injury system of 
compensation could lead to a more effective “withering away” of the tort claim for a 
toad accident than any of the proposals put forward by the Pearson Commission with 
that aim in mind. 

5 E. Whitmore, Employers’ Liability Insurance (1962), p.158. The standard form 
agreement is reproduced in Appendix VII. 
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from the driver’s company: and that the owner’s insurer will bear 
the loss alone. Again there is a “swings and roundabouts” 
justification for the arrangement. Costs are saved, for it is no 
longer necessary to go through the sometimes difficult process of 
trying to indentify the driver’s insurer. Claims are settled with 
more speed, and insurers are not criticised as they were formerly 
for reducing the no-claims discount of both the owner and the 
driver. Unlike the other agreements noted in this section the dual 
indemnity undertaking is technically without force of law for it is 
not in the form of a contract between individual motor insurers. 
Instead the terms of the undertaking were issued by the A.O.A. 
with the statement that all insurers should comply with it. 

The domestic agreement to which all members of the Motor 
Insurers’ Bureau are parties provides the fifth example of insurers 
agreeing not to rely upon their strict legal rights. The ability of 
insurers to avoid a policy as against a third party suffering personal 
injury as a result of a road accident has been seriously limited by 
the Road Traffic Acts. Nevertheless, it is still open to an insurer to 
avoid liability by claiming, for example, either that the policy holder 
obtained insurance by making some material misrepresentation, or 
that at the time of the accident the vehicle was being used for 
purposes other than the stated in the policy. However, in the 
domestic agreement, insurers have stated that, as against the third 
party, they will not avoid the policy in such circumstances on the 
ground that, if they did so, the M.I.B. would have to pay for the 
results of the absence of insurance and all motor insurers, being 
members of the M.I.B., have agreed not to transfer the loss in this 
way in respect of policies which they issued and for which they are 
seen as primarily responsible. : 

The next agreement relates to the possible overlap of property 
and motor insurance. If property is insured against damages by a 
motor vehicle and such damage occurs, the property insurer may 
seek to enforce rights of subrogation against the motor insurer, 
who may then deny liability by claiming that their insured driver 
was not at fault in causing damage to the property. Certain insurers 
who underwrite both types of insurance have recognised the need 
to avoid the wasteful cost of litigation incurred in such a process. 
Individually they have arrived at agreements with other insurers to 
share payment for the damage irrespective of legal liability and 
subrogation rights. In 1979, a standard form agreement for this 
purpose. was approved by the A.O.A. and the Fire Offices’ 
Committee. It places three-quarters of the responsibility for making 
good the loss upon the motor insurer and one-quarter upon the 
property insurer.” However, the agreement is subject to a relatively 
low financial limit for it does not operate if payment by one insurer 





57 The seven-page memorandum of agreement between the M.I.B., insurance 
companies, and Lloyd’s underwriting syndicates is dated September 24, 1974. 
58 E, J. D. Peverett, Fire Insurance Law and Claims (1981), pp.312-324. 
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exceeds £1,000. A similar although separate agreement exists 
specifically with regard to damage to fuel pumps and glass 
breakage. 

The sixth agreement relates only to the operation of property 
insurance, but is the earliest of all the arrangements mentioned 
here. It deals with both the contribution and subrogation rights of 
fire insurers. In 1877, a Court of Appeal decision required that 
for an insurer to be able to claim contribution there must be 
another policy covering the very same rights and interests in the 
damaged property. This resulted in the member companies of the 
Fire Offices’ Committee (F.O.C.) entering into an agreement that 
contribution would be allowed between certain types of insurance 
for the same property in spite of the fact that the policies covered 
separate rights and interests in that property. In addition, losses 
were to be apportioned without regard to the liabilities of the 
insured parties to each other so that the companies, in effect, also 
waived their subrogation rights. This agreement has been much 
extended and is now contained in part 4 of the F.O.C. rules on the 
payment of fire claims. The terms are jealously guarded by the 
F.O.C. who refuse to release its details to other than member 
companies,®! although they have been published in a loss adjusters’ 
handbook. 

The final agreement concerns the contribution arrangements 
arrived at betweeen defendants in cases of medical negligence. 
Although the agreement does not technically involve any insurers 
at all and does have government negotiating on behalf of one of 
the parties, it is- sufficiently similar to those already cited. 
immediately above to be discussed here. All doctors are members 
of one of several defence societies. These societies are not classified 
as insurance companies for regulation purposes,® but they act in a 
very similar manner: they conduct legal proceedings on behalf of 
their members and indemnify them against claims for damages. In 
a case of negligence involving the liability of both a doctor and an 
area health authority it has been agreed that these defendants will 
not claim a contribution from each other in open court by litigating 
under the Civil Liability (Contribution) Act 1978. Instead they will 
privately settle between themselves in equal shares or in such other 
proportions as they may agree. This agreement was made between 
the defence societies and the Ministry of Health on behalf of the 
hospitals in 1954 and is still in force. Its object is to avoid 
weakening by mutual recrimination the defendants’ common front 
against the injured plaintiff. It adds yet further strength to the 
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5 Ibid. pp.324-326. 
© North British & Mercantile Insurance Co. v. Liverpool, London & Globe Insurance 
Co. (1877) 5 Ch. D. 569. i 

61 Personal letter from the F.O.C. to the author, May 21, 1984. 

€ Peverett op. cit. pp.281-302. 

® See Medical Defence Union v. Department of Trade [1979] 2 All E.R. 421. 
Circular H.M. (54) 32. 
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already somewhat privileged position of defendants in medical 
negligence cases. 


CONCLUSION 


This article has illustrated that the operation of the legal process 
may not be fully revealed by study only of those public and visible 
rules which govern the rights between, in this case, insurers, 
government and the public. Private agreements, which may not 
even amount to legally enforceable contracts, are one of the less 
visible factors that can transform the surface appearance of the 
legal system. Related to this article are studies of other areas 
where such private bargaining around the legal rules has been 
suspected or actually found to take place. Several examples can be 
given. In recent years the relationship of law and economics has 
been re-emphasised and bargaining is an essential feature of the 
theoretical models devised. Bargains are expected to take place so 
as to reduce or avoid the uncertainties and costs of going to law. 
Apart from this theoretical work in economics and law, there are 
empirical analyses focusing upon negotiation and bargaining where 
emphasis is placed upon the practice of the legal system as opposed 
to its theory and rhetoric. A notable example is the study of 
bargaining between the parties in personal injury claims where the 
norms for settlement in the 99 per cent. of cases which do not 
reach a court are revealed as substantially different from those 
portrayed in a traditional tort textbook.® Private bargaining within 
the criminal justice system also has been explored.® This has led to 
the challenging of conventional views—derived in part from 
knowledge of the sophisticated legal rules alone—as to how that 
system operates. The agreements examined in this article can be 
seen as related to these analyses emphasising the divergence 
between the theoretical scope for application of legal rules and 
their actual implementation in practice. However, the bargains 
between insurers and government are of particular interest for they 
add another dimension to the study, and require further comment. 

The agreements with government can be seen as examples of the 
common practice of the state of offering encouragement to trade 
associations to regulate their own business without the need for 
statutory intervention. Lawyers have paid little attention to such 
forms of regulation “yet together discretion and informal controls 
are of far greater importance than are formal ‘legal’ measures in 
state regulations.”®’ Traditional legal scholarship has tended to 
ignore, for example, the development of private codes of practice 
despite their proliferation with government assistance in recent 


6& See H. L. Ross, Settled Out of Court (2nd ed., 1980) and D. R. Harris et al., 
Compensation and Support for Illness and Injury (1984) Chap. 3. ` 

® A. E. Bottoms and J. D. McClean, Defendants in the Criminal Process (1976); J. 
Baldwin and M. McConville, Negotiated Justice (1977). 

® Prosser, “Towards a critical public law” (1982) 9 J. Law & Society 1, 3. 
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years. However, there are a few commentators who have 
examined these new forms of “economic law”® which do not 
require formal legislation and which have been created by the state 
as a response to the difficulties of regulating commerce.” Recently 
a new theory of public law has been called for to account for such 
non-legal exercise of state power.” The beginnings of this approach 
in the 1970s were encapsulated in the corporatist thesis and the 
suggestion that the “full realisation of the corporatist economic 
system in Britain would therefore mean the end of the rule of law 
as traditionally known.” However, because the government’s 
agreements with insurers range over a period of many years and 
the ad hoc arrangements are usually of limited scope, it is difficult 
to construct, on their basis alone, a pattern of regulation for the 
insurance industry which clearly falls within modern corporatist 
theory. Nevertheless the arguments can be used to illustrate the 
more general thesis concerning the need, if the exercise of state 
power is to be properly understood, for public lawyers to focus 
upon broader materials than those contained within the traditional 
framework. 

At another level, the agreements raise more familiar issues 
concerning the merits of self-regulation as opposed to legislative 
intervention. It is possible that some may see the agreements as 
concessions by insurers resulting from the industry’s enlightened 
approach towards its role within society. It could even be argued 
that insurers at times have subordinated their interests to those of 
the public and. self-regulation has been prompted by insurers 
themselves for altruistic motives. In this vein one writer says in 
relation to a government agreement simply that it is an example of 
“the generous attitude so often adopted by insurers,” whilst a 
textbook” says of the B.I.A.: 

“It might be considered greatly to the credit of the Association 
' that, when a government is too weak or confused in its aims 
to procure law reform legislation, it has proved its ability to 
procure substantial reform of undesirable features of the law.” 


However, this article has suggested that insurers have not always 
freely entered into their agreements with government. Further, the 
public interest has not always been best served by these private 
arrangements which have forestalled the creation of rights upon 
which the public can directly rely and of which they are more likely 
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economic policy” in (1982) 9 J. Law & Society 191 and 225. 

7” Winkler, “Law, state and the economy: the Industry Act 1975 in context” (1975) 2 
Brit J. Law & Society 103, 104. See also by the same author, “Corporatism” (1976) 17 
European J. Soc. 100 and “The political economy of administrative discretion” in M. 
Adler and S. Asquith (eds.), Discretion and Welfare (1981). 

7 Dinsdale, op. cit. p.155. 

7” R. Colinvau, The Law of Insurance (4th ed., 1979), p.157, note 82. 
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to know. Partly as a result of being ‘able to operate without public 
observation or control, insurers have managed to retain considerable 
discretion as to how their business operates. 

From government’s perspective, the juivaic agreements may 
have saved legislative time and provided a speedy and perhaps 
more flexible solution to the problem in hand, but'there ‘is little 
evidence of other advantages sometimes claimed for self-regulation. 
For example, it is doubtful whether the agreements have imposed 
higher standards than law would have done or that their spirit was 
more likely to be adhered to than if legislative controls were to 
operate. In fact, the reverse often seems to be the case. The 
enforcement of the agreements poses additional problems. Nearly 
all of the arrangements between insurers themselves are not only 
legally enforceable contracts but they are also self-executing, in 
that they envisage ‘mutually beneficial continuing relationships 
which it would be unwise for an individual company to put at risk 
for the sake of an isolated case. By contrast the agreements with 
government are not in the form of contracts enforceable in a court 
of law, and it is difficult to see when and how sanctions could be 
applied against individual companies in order to secure compliance. 
In so far as the government’s agreément is with organisations of 
insurers and there are a few companies which do not keep to its 
terms, little can be expected in the way of a direct penalty against 
such companies. Regulation by informal agreement with trade 
associations inevitably has fewer teeth than legislative control, 
which places responsibility directly upon the individual companies 
and for which the sanctions in the event of default are more 
apparent and more likely to be enforced. 

Nevertheless government has been attracted to using private 
agreement as a substitute for law reform, and to account for this 
three further factors need to -be.- considered. The first is that 
insurers have been held in high esteem in this country compared to 
others. In the United States, suspicion and widespread criticism of 
insurance practices” led to the development of stringent controls. 
But perhaps because of the more trusting attitude developed in this 
country, governments may have been more prepared not only to 
legislate very rarely, preferring that the industry looks after itself, 
but also to make the occasional “gentlemen’s agreement.” An 

important article suggests a second explanation for the limited legal 
regulation of British insurance in contrast to its American 
counterpart.” The relatively early establishment of the British 
welfare state may make reform of private insurance appear to be 
less important than is in fact the case. The need to interfere in the 


75 For a recent American exposé see A. Tobias. The Invisible Bankers: Everything the 
Insurance Industry Never Wanted You to Know (1982). 

6 Hasson, “The special nature of the insurance contract: a comparison of the American 
and English law of insurance” (1984) 47 M.L.R. 505. See also by the same author, 
“Subrogation in Insurance Law—A Critical Evaluation” (1985) 5 Oxford J. Legal Studies 
(forthcoming). 
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private system is less apparent than in public insurance, especially 
when information and knowledge about the private sphere is still 
excessively concentrated in the hands of insurers themselves.” 
Despite the unsatisfactory nature of the deal behind semi-closed 
doors, some may think it a sufficient remedy for curbing the 
excesses of the private insurance system if such insurance is 
mistakenly viewed as the icing on the welfare state cake. The final 
factor influencing government in arriving at these deals must be the 
existence of a well organised and powerful insurance lobby which 
is concerned to maintain a close relationship with the relevant 
departments of state. Whilst these reasons may help account for 
the bargains between government and insurers described in this 
article, many will agree with the conclusion of Gerald Gardiner 
who, prior to his appointment as Lord Chancellor, said of one of 
these agreements:. “It may be doubtful whether, on general 
grounds, this rather peculiar method of law reform should be 
encouraged.””8 

It is now appropriate to answer that point which may have 
worried the reader throughout the final pages of this article: no 
conclusions are being drawn here as to the extent to which British 
legal and political life is rife with underhand backdoor deals and 
secret arrangements. But at least some readers of this journal will 
agree that the network of relationships catalogued in this article 
have unfortunate parallels in other spheres. 


RICHARD LEwIs* 


7 See Atiyah op. cit. who complains that: “Insurance companies have to publish 
certain information but this is primarily intended to secure their solvency rather than to 
facilitate informed discussion about the whole system. It is hard to see how this state of 
affairs can be tolerated much longer.” 

78 (1959) 22 M.L.R. 652. 

* Lecturer in law, University College, Cardiff. The author wishes to thank the British 
Insurance Association for providing copies of certain of the private agreements referred 
to in this article and, for their comments on an earlier version of this paper, Reuben 
Hasson, John Birds, Peter Bartrip, and Marc Galanter. 


THE RISE AND RUSE OF ADMINISTRATIVE 
LAW AND SCHOLARSHIP — 


For many members of the legal community, the signal achievement 
of the past two decades has been the rise of administrative law. 
The 1964 decision of Ridge v. Baldwin! has been hailed as a 
“milestone in the history of judicial pronouncements”? and the 
birthdate of the revival of administrative law in England.? Roused 
from their slumbers, the judicial Rip Van Winkles have taken the 
State to task and imposed a strenuous regime of administrative 
legality. In the slipstream of this judicial activity, there has been a 
corresponding surge of academic interest and output. While other 
regions of the common law atrophy and die,* administrative law 
and scholarship is pronounced healthy and thriving. After 21 years, 
administrative law has come of age; the best is yet to come. 
Against such an exciting and optimistic backdrop, this article seeks 
to present a more realistic scenario, presently depressing but 
potentially exciting. It argues that the doctrine of judicial review of 
administrative action is quantitatively insignificant and qualitatively 
indeterminate. As such, this article unashamedly picks up the 
gauntlet thrown down by Patrick McAuslan and accepts his 
challenge to carry out an ideological analysis of the current system 
and to experiment with new theories of administrative law.’ It is a 
self-conscious attempt “to live dangerously, to chance [my] arm 
and philosophise.”® ; 





1 [1964] A.C. 40. The immediate reaction to this decision was very cool; see A. L. 
Goodhart, (1964) 80 L.Q.R. 105 and A. W. Bradley, [1964] C.L.J. 83. 

? Lord Guest, “The Executive and The Judiciary” [1973] Jur.Rev. 113, 116. For a 
ean. view, see Justice/All Souls Discussion Paper, Review of Administrative 
Law (1981). : : 

3 For an account of its earlier life dating back to 1800s, see H. W. Arthurs, “Jonah 
and the Whale: The Appearance, Disappearance and Reappearance of Administrative 
Law” (1980) 30 U. of Tor.L.J. 225. For instance, in 1888, Maitland noted that: “If you 
take up a modern volume of the reports of the Queen’s Bench Division, you will find 
that about half the cases reported have to do with rules of administrative law; I mean - 
with such matters as local rating, the powers of local boards, the granting of licences for 
various trades and professions, the Public Health Acts, the Education Acts, and so 
forth.” Constitutional. History of England (1955), p.505. 

4 Despite the refusal of the legal community to recognise this state of affairs, we exist 
in an age of statutes. The common law, if’not dead, is in its death throes; seé G. 
Calabresi, A Common Law for the Age of Statutes (1982) and Hutchinson and Morgan, 
“Calabresian Sunset: Statutes in the Shade” (1982) 82 Columbia L.Rev. 1752. j 

$ For many, “ideology” is a disturbing and subversive word. In this paper, it refers to 
the constellation of ideas, beliefs and assumptions which comprise, a certain way of 
thinking about law at any given time. It offers a shared construction of reality and makes 
facts amenable to ideas, and ideas to facts. Any particular ideology assumed by. any 
group provides both an intelligible description of the experiential world and a mutual 
prescription for action. It is the essence of an ideological inquiry to penetrate the surface 
of social “reality” and to evaluate the fit between ideas and events, between theory- and 
practice. The challenge is to expose the actual workings of law in society, to reveal the 
Interests that are identified with universal claims, to discover the process by which 
contradictions in the worid are denied and the status quo presented as a natural, rather 
than a contingent, state of affairs. : 

6 “Administrative Law and Administrative Theory: The Dismal Performance of 
Administrative Lawyers” (1978) 9 Cambrian ‘L.Rev. 40, 41. See, also, M. Loughlin, 
“Beyond Complacency” (1983) 46 M.L.R. 666. 
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The rise of administrative law and scholarship is a ruse. For all 
the ballyhoo, the impact of the law on the administrative process is 
marginal. The rhetoric is far removed from the reality. The 
importance of administrative law lies in its ideological rather than 
its instrumental function. Administrative law and scholarship 
facilitate and legitimate administrative power whose exercise and 
abuse they exist to constrain and eradicate.” In so far as the 
supposed need and justification for judicial review is premised on 
democratic inertia or indifference and legislative impotence or 
overwork, attention must switch to these institutional evils. The 
reform and revitalisation of the democratic organs of government 
must be adopted and pursued. An ounce of democratic prevention 
is better than a pound of judicial cure. The vast institutional and 
intellectual resources invested in administrative law and scholarship 
must be redeployed. 

Of course, to criticise administrative law and to advocate the 
abolition of judicial review is not to approve of maladministration. 
As presently constituted, administrative agencies and tribunals are 
as undemocratic as the courts. Yet, a commitment to criticism 
represents a constructive step towards an effective control of 
the administrative process. The courts are constitutionally and 
democratically incapable of acting as a “bridle for [the administrat- 
ive] Leviathan.”® Indeed, “the proclaimed revival of judicial review 

. is really wishful thinking by academic commentators and 
judges.” Also, a troubling paradox lies at the heart of this 
resurgent activity. The aim and rationale of judicial intervention in 
the administrative process is to avoid a monopoly of power with its 
tendency to corrupt and to curtail individual freedom. Yet, in so 
doing, the judges are open to the charge that this reinforces their 
own monopolistic position and power. 

Sadly, as so often, legal academics have allowed themselves, 
unwittingly or otherwise, to be used as ideological apologists, 
identifying political impartiality and conceptual coherence in the 
jumble of decisions. They recognise an appropriate and realisable 
role for the courts in supervising the legality of administrative acts, 
while leaving their substantive merits to political modes of control.}° 
Yet, there is developing a powerful critique of this traditional 
scholarship." In this sense, the present article does.not make any 
claims to originality or novelty. However, it does adopt a very 
different methodology which offers a more structured, sustained 





7 In line with most contemporary writing, administrative law is given an impoverished 
meaning; the body of legal doctrine developed by the courts to govern the relationship 
between the State and the citizen. In its wide sense of the actual law and practice that 
comprises State regulation, administrative law has been largely ignored by academics. 

8 W. Harvey, “The Rule of Law in Historical Perspective” (1961) 59 Mich.L.Rev. 487, 
491. 

° M. Shapiro, Courts: A Comparative and Political Analysis (1981) p.121: 

1 See infra pp.318-321. 

1 See e.g. T. Prosser, “Toward A Critical Public Law” (1982) 9 Brit.J. of Law & Soc. 
1 and infra pp.320-322. 
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and cogent account of the workings of administrative law and the 
legal process generally. Whereas other critics retain a lingering 
faith in the potential efficacy of judicial review, suitably reformed 
and reconstituted, this article suggests that the retention of any 
form of judicial review cannot be justified if our democratic 
commitments and ambitions are taken seriously. 

It is the burden of this article to substantiate these claims which 
will appear extravagant, if not actually offensive, to many. It is a 
modest essay in Critical Legal Scholarship.” It will suggest the new 
democratic paths to be explored, if the administrative process is to 
serve the genuine interests of the governed. The article is divided 
into four sections. First, the theoretical foundations of the critique 
will be sketched and the problematic relation between the individual 
and the State introduced. Secondly, an analysis of the courts’ 
handling of administrative disputes is offered. This section forms 
the bulk of the paper and touches upon different aspects of the 
judicial process, including its doctrinal indeterminacy and its 
practical marginality. Although far from exclusive, there is a strong 
focus on the saga of the G.L.C.’s “Fares Fair” scheme. Thirdly, a 
critical survey of the burgeoning scholarly literature is presented 
which focuses upon its theoretical reductionism and its constructivist 
inadequacies. Finally, some positive and tentative proposals for 
reform are put forward. wie 


I. Law, STATE AND THE INDIVIDUAL: THE CONTRADICTION OF LEGAL 
DOCTRINE 


A. A Critical Prolegomena 


In all its guises, Western thought has been devoted to containing 
the corrosive and subversive messages of social contradiction and 
historical contingency. Political and legal theory has sought to deny 
two fundamental and related truths. First, there is no natural or 
necessary form of social life. Existing social arrangements can lay 
no claim to objective or universal validity. They represent nothing 
more than temporary and historical solutions to the problems of 
human interaction. There is no. one true, enduring and ahistorical 
form of social existence. Secondly, this historical contingency feeds 
upon the contradiction in social life between the individual and the 
community.“ Both individualists and communitarians insist that 


12 This refers to the work of a group of radical scholars in the United States. Their 
work embraces a wide range of sources and positions. Although this article is strongly 
influenced by the writings of Duncan Kennedy and Roberto Unger, the critical analysis 
employed here is intended to stand or fall on its own; see Hutchinson, “From Cultural 
Construction to Historical Deconstruction” (1984) 94 Yale L.J. 209. Also, for a critical 
account of the development, thrust and future of this group, see Hutchinson and 
Monahan, “Law, Politics and the Critical Legal Scholars: The Unfolding Drama of 
American Legal Thought” (1983) 36 Stan.L.Rev. 199. 

3 Although often characterised as a dilemma of modern liberalism, this contradiction 
troubled much earlier thought; see I. Berlin, “The Originality of Machiavelli” in Against 
The Current (1980) at pp.45-79 and L. Dumont, “A Modified View of Our Origins: The 
Christian Beginnings of Modern Individualism” (1982) 12 Religion 1. 
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there exists a mere conflict which can be rationally resolved and 
the resulting solution be possessed of objective moral force. Yet, 
there is actually a contradiction between individual choice and 
communal control. They are antithetical concepts and defy 
compromise or mediation. Interaction with others is both necessary 
to and incompatible with freedom. Communal control protects and 
facilitates individual freedom as well as threatening to overwhelm 
it. In crude terms, whereas communitarianism sacrifices the 
individual to the collective will, liberalism worships the individual 
at the expense of the communal good. An individual is more than 
an automatic functionary of some holistic society or an obsessive 
egoist in an alienated world. 

The universe of legal discourse is profoundly and complexly 
implicated in this political struggle. The enterprise of adjudication 
and legal scholarship serves to clothe social arrangements with the 
essential garments of legitimacy. Judges and scholars contribute to 
the prevailing ideology or mind-set which insists that the present 
organisation of society is not only rational and just, but necessary 
and inevitable. Moreover, the construction of elaborate schemes of 
legal rights and entitlements from available legal materials helps to 
justify the status quo and erect formidable barriers to social 
change. Although hierarchy and domination are rife within society, 
the ideal of governance according to the rule of law masks these 
offensive facts. By pretending that legal outcomes are the product 
of apolitical and neutral modes of argument rather than the 
imposed preferences of an arbitrary hierarchy, the rule of law 
contributes to the transformation of an illegitimate world of social 
disorder into a legitimate world of legal right. Legal thought 
operates as an intellectual tool for the suppression of historical 
contingency and the denial of social contradiction. It helps to 
obscure the fundamental truth that everything is in the irresistible 
process of becoming and not being. Modern legal thought offers 
itself as a timeless way of understanding and conquering the world. 

Nevertheless, the universe of legal discourse does not provide a 
true mirror-image of the socio-political culture. There is an element 
of distortion. In Kuhnian terms, the proliferation of “anomalies” 
makes untenable the establishment and defence of a crude and 
. direct: causal nexus between the material conditions of social life 
and its legal superstructure.* While the extant legal materials are 
constitutive of a social system and sustain in part the existing 
hierarchy, it is fanciful to suggest that a “capitalistic” social system, 
able to weather the storms of welfare statism and industrial 
nationalisation, necessitates a particular regime of legal rules. 
Consequently, the law is not simply an institutional instrument at 
the disposal of the ruling hierarchy. It possesses some “relative 
autonomy.” The historical consciousness reigns, but does not 


14 See T. Kuhn, The Structure of Scientific Revolutions (2nd ed., 1970). 
15 See, M. Weber, (ed. M. Rheinstein) Law in Economy and Society (1954). 
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govern absolutely. The need for legitimation is so strong that it 
may best serve the dominant groups in society to encourage or 
permit some decisions which benefit the dominated. As E. P. 
Thompson concludes: 
“The rhetoric and the rules of a society are something a great 
deal more than sham. In the same moment they may modify, 
in profound ways, the behaviour of the powerful, and mystify 
the powerless. They may disguise the true realities of power, 
but, at the same time, they may curb that power and check its 
intrusions.”!° 


The law is like a dog on a long leash. Although it will ultimately 
follow the lead of its political master, it has considerable range of 
movement. It can wander from the chosen path and cause 
considerable damage and frustration. 

Accordingly, the outcome of struggles within the legal arena are 
not dictated solely by the whims of the dominant hierarchy. Legal 
doctrine does not conform to any simple logic and is unified 
only by its enduring indeterminacy; there exists “a permanent 
disequilibrium of doctrine.” With imagination and industry, legal 
materials can be organised so as to support radically inconsistent 
positions. Indeed, most modern legal theorists have conceded that 
“law ... is deeply and thoroughly political,” but they contrive to 
insist that it is “not a matter of personal or partisan politics.” 
Abandoning the high ground of formalism, they search for a 
“background theory” which shows the legal data in their best light 
as precepts of political morality. Yet the very diversity of theories 
offered undermines the enterprise. In so far as it is possible to 
defend a variety of plausible theories, no one proposal can lay 
claim to exclusivity or universality.” Meaningful interpretation is 
only possible where there already exists a commitment to a shared 
set of values. However, as in the political domain, the legal 
territory is a focus of conflict. There is a pervasive matrix of 
contradictory forces which prevents the establishment of a sufficiently 
full tradition of shared understandings. The indeterminacy of 
legal doctrine finds its energy and power in the antithetical 
modalities of individual and community. This deep logic of 
contradiction sustains and ensures an inescapable scheme of 
doctrinal indeterminacy. Doctrine can be consistently converted 
` into its own opposite self-image. 





16 Whigs and Hunters: The Origins of the Black Act (1978), at pp.265-265. 

1 Unger, “The Critical Legal Studies Movement” (1983) 96 Harv.L.Rev. 561, 574. 
The following arguments represent a condensed version of a much fuller thesis, see A. 
Hutchinson and P. Monahan, “The ‘Rights’ Stuff: Roberto Unger and Beyond” (1984) 62 
Tex.L.Rev. 1477. . 7 

18 R. Dworkin, “Law as Interpretation” (1982) 60 Tex.L.Rev. 527. 

3 For instance, Dworkin identifies a “rights-based” thread, whereas Posner unearths 
an “efficiency” criterion; see Taking Rights Seriously (1979) and The Economics of Justice 
(1980) respectively. : 
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B. The Administrative State and its Citizens 


The courts are a venue for the unending struggle between the 
competing world visions. Although fundamentally contradictory, 
they are believed in and espoused at the same time. In mistakenly 
viewing these visions as capable of compromise or mediation, 
judges and lawyers are not active participants in some vast 
Machiavellian plot; they are conscientious players in an irresistible 
and endless game of social chess. The problem lies not so much in 
their self-imposed, although rarely realised, utopian ambition, but 
in the hopelessness of making anything more than intuitive, ad hoc 
guesses at the desirability of any particular social arrangement. The 
judge and legal scholar cannot evade the role of social visionary. 
The dialectical tension between individualism and communitarianism 
generates competing legal principles that march in pairs throughout 
‘the law. While the doctrinal manifestations of one vision may 
temporarily gain the upper hand and whole areas of doctrine 
appear uncontroversial, the insoluble quality of the contradiction 
guarantees that renewed struggle is always close at hand. The 
alternate vision can be contained, but can never be obliterated. 
There is no logical or natural point at which one vision ends and 
the other begins. At every turn, choices must be made. 

The esoteric and convoluted nature of legal discourse is the 
direct consequence of the need to obscure this inescapable element 
of judicial choice. Rather than “arbitrate conflict through the 
impartial elaboration of a mechanical legal analytic,””° the judge is 
a political and creative actor. To judge is to choose. The evolution 
of legal doctrine comprises an endless series of fragile and makeshift 
compromises between contradictory ideals. Importantly, there is no 
meta-theory available for determinate guidance. Legal discourse is 
nothing more than a stylised version of political discourse. Legal 
matérials comprise a repository of technical resources by which to 
naturalise and universalise the temporary structures that interrupt 
the flow of social history. Yet, the analysis is not nihilistic. It treats 
legal doctrine seriously. Law is not a jumble of unintelligible 
materials, but is shaped by the deep and contradictory structure 
that informs contemporary hierarchical society. The vitality and 
history of the common law can be traced to the continuous 
oscillation between competing social visions. This dialectical drama 
is most openly played out in the arena of administrative law where 
social concerns and individual interests collide head-on. As one 
prominent commentator notes, the challenge is “to balance action 
taken on behalf of the public at large against the interests of a 





% Livingstone, “Round and Round the Bramble Bush: From Legal Realism to Critical 
Legal Scholarship” (1982) 95 Harv.L.Rev. 1669, 1670. In a recent article, Gareth Jones 
asks “when, if at all, should judges step into the political arena?” The question is 
misconceived. The question ought to be how they act in the political arena; see “Should 
Judges Be Politicians? The English Experience” (1982) 57 Ind.L.J. 211. 
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single individual whose rights . . . may be affected by the exercise 
of the public power.” 

As abstract and ahistorical visions, individualism and communitari- 
anism represent highly stylised ends of an ideological spectrum. 
Individualism represents a world consisting of independent and 
self-sufficient persons who confidently draw up and robustly pursue 
their own life-plans. Values and tastes are relative and subjective; 
individuals seek to maximise their own preferences. The legal 
system supports such a regime by protecting private property, 
enforcing bargains and creating autonomous spheres of action.” At 
the other extreme, communitarianism comprises a world made up 
of interdependent and co-operating persons. Recognising the 
vulnerability of individuals, it: encourages greater solidarity and 
altruism. There exists a central belief in the possibility of communal 
values and the capacity to know a common good that cannot be 
known alone. The legal system contributes to such a regime by 
dismantling private property, regulating the distribution of resources 
and providing for interactive projects.“ However, each vision 
represents only a partial and incomplete depiction of social life and 
its possibilities. Neither is reliable or realisable as an exclusive 
basis for social organisation. Individualism must depend upon some 
“nightwatchman State” to guarantee the conditions for effective 
individual achievement. Similarly, communitarianism must acknowl- 
edge the claims of individuals to their own tastes and preferences. 
Both atomism and holism are unworkable and indefensible. 
However, once the viability of the spectral extremes is denied, the 
slide into doctrinal indeterminacy is ensured. 

An actual example will clarify this argument. A persistent 
problem for administrative lawyers is to determine the circumstances 
in which an individual is entitled to an administrative hearing. 
Traditional legal scholars are obliged by their own jurisprudential 
premises” to claim that there is some neutral calculus which 
generates a coherent and consistent doctrine of “hearings.” But the 
actual practice repudiates the theory.” In extreme terms, there 





21 Wade and Phillips’ Constitutional and Administrative Law (9th ed., 1979, A. W. 
Bradley) pp.557-558. A very similar point is made by Hartley and Griffith; see 
Government and Law (2nd ed., 1981), p.334. 

2 This regime is distinct from pure egotism in that it demands respect for the rights of 
others. It simply states that it is legitimate for individuals to prefer their own interests 
over those of others and they have no obligation to share the benefits of their efforts. It 
can be roughly equated with classical libertarianism. The writings of A. V. Dicey 
represent such a vision; See Lectures on the Relation Between Law and Public Opinion in 
England During the Nineteenth Century (1905). More recent adherents are R. Nozick, 
Anarchy, State and Utopia (1974) and F. Hayek, Law, Legislation and Liberty (1969). 

* This regime is distinct from pure selflessness in that it does not expect a complete 
denial of one’s own interests. It simply states that it is illegitimate to make a sharp 
distinction between one’s own interests and the interests of others. See K. Marx, 
Economic and Philosophic Manuscripts of 1844 (ed. D. J. Struick, 1964). 

% Traditional legal thought is unified in the belief that adjudication is an exercise in 
“bounded objectivity”; see O. Fiss, “Objectivity‘and Interpretation” (1982) 34 Stan.L.Rev. 
739, 745. 3 

3 See e.g. Wade, infra note 114, at pp.439-451; Garner, infra note 115, at pp.139-144; 
end Evans, infra note 37, at pp.163-179. This analysis, of course, can be replicated 
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exists a stark choice between “no hearing” and a “full hearing.” 
These options crudely reproduce the basic contradiction.” A “no 
hearing” doctrine would pull towards communitarianism with its 
implicit assumptions that the public good outweighs individual 
interests and that decisions are best made in terms of community 
solidarity. A “full hearing” doctrine, while accepting that the public 
good might be preferred over individual rights, maintains that 
individuals ought to be given the fullest opportunity to defend and 
argue their own individual claims. In so far as traditional legal 
thought is premised on the necessary and realisable reconciliation 
of the competing interests of individuals and community, it would 
be the negation of its very raison d’étre to opt completely for either 
extreme. Doctrine vacillates. Neither legal logicians nor policy 
analysts can provide objective guidance as to where doctrine ought 
to position itself along the continuum. 

While the dominant principle in contemporary doctrine favours a 
“full hearing,””’” there exists a counter-principle which concedes 
that “no hearing” is justified in certain circumstances.” However, 
once a valid communitarian component is admitted, it must be 
arbitrarily held in check or else it will consume the whole doctrine. 
At any time, the discrete legal pieces could be rearranged into a 
completely different doctrinal jigsaw. Determinacy is contrived, 
superficial and ephemeral. The still waters of legal doctrine run 
deep and dangerous. The apparent calm is continuously being 
disturbed. So much so that surface determinacy must give way to 
deep indeterminacy. Ever present, the doctrinal struggle most 
clearly manifests itself in “instances of exemplary difficulty”; cases 
where the tension between contradictory forces and its previous 
suppression become so volatile that the tenuous coherence of 
doctrine is shattered. Along with a broader systemic analysis, these 
recalcitrant instances will comprise the critical focus of the paper. 


C. Substance and Symbol 


It is often said that Britain has become a socialist state. Indeed, as 
early as 1905, Dicey opined that the years from 1865 to 1900 were 
a “period of collectivism.” While it is true that Britain has added 


throughout administrative law doctrine. An obvious example is the extent to which 
discretion can be exercised in line with a fixed policy or on a case-by-case basis. For a 
traditional review of this area, see H. L. Molot (1972) 18 McGill L.J. 310 and D. J. 
Galligan [1976] P.L. 332, 346-355. 

26 Paradoxically, in contemporary society and its political practices, the communitarian- 
minded might well prefer the apparently individualistic position. In reality, the 
“communal” decision may well be exercised for the benefit of certain individual interests; 
see supra pp. 313-314. It has to be remembered that the communitarian vision is an ideal 
and assumes that “communal” decisions are made by a sincere and representative 
administrative agency. 

27 See Breen v. Almalgamated Engineering Union [1971] 1 All E.R. 1148. 

28 See McInnes v. Onslow Fane [1978] 1 W.L.R. 1520. See also, Evans, infra note 37, 
at p.179. 

P Unger, supra note 17, at pp.633-634. 

3% A. V. Dicey, Law and Public Opinion in England in the Nineteenth Century (1905) 
p.64. Later, he conceded that the delegation of power was “inevitable,” but “such a 
transference of authority saps the foundation of [the] rule of law”; see “The Development 
of Administrative Law in England” (1915) 31 L.Q.R. 148, 150. 
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the trappings of a welfare state, society remains founded upon the 
individualistic institutions of private property and private enterprise. 
Notwithstanding the demise of laissez-faire capitalism, British 
society is dominated by the commitment to industrial profitability.** 
There is a large public sector, subject to governmental regulation, 
but the vast amount of wealth and power is still wielded by private 
interests. In'retrospect, the move from a market economy toward a 
more mixed economy occurred to avert crisis and to enable the 
continued expansion of private capital accumulation.** The 
governmental apparatus has fallen captive to large-scale business 
corporations which are, in turn, controlled by a small coterie of 
privileged individuals. The creation of a large public sector has 
facilitated the concentration of economic power as much as its 
redistribution. While benefiting many, the welfare state has acted 
as a prop for beleaguered private centres of economic and political 
domination. Any loss in autonomy has been adequately compensated 
for by greater material gains. Moreover, the expansion of the 
regulatory state has served to divert attention away from the 
private sector. It has enabled “the citadels of private power [to 
remain] insulated from the risks of party-political conflict.” 

Although Parliament has been the builder of the regulatory 
state, the Executive has been the architect. Moreover, Parliament 
has sub-contracted out most of the work. There exists a mammoth 
administrative apparatus to implement, monitor and enforce the 
legion activities of government. Originally a creature of legislative 
enactment, the administrative process has taken on an institutional 
existence of its own. This development has profoundly affected the 
balance and allocation of power within the British system of 
governance. Agencies and tribunals manage the nation’s business 
in accordance with governmental policies, conceived by the 
Executive and rubber-stamped by an obedient Parliament. Few 
aspects of people’s lives from cradle to coffin are unaffected by the 
state. Ostensibly in the public good, the state acts as protector, 
dispenser of social services, industrial manager, economic controller 
and arbitrator.** Throughout the century, there has been a marked 
shift in the governmental centre of gravity. Although private 
interest remains the life force, the public process of administration 
has become “the pulse of the modern legal order.”*> Administrators 
not only make far more law than legislators, but they resolve far 
more disputes than judges. 





31 See R. Miliband, The State in Capitalist Society: The Analysis of the Western System 

of. Power oe and N. Poulantzas, State, Power, Socialism (1979). 
2 See J. O’Connor, Fiscal Crisis of The State (1974) and T. Benn, Arguments for 

Democracy (1982). 

33 Unger, supra note 17 at p.589. 

% W. Friedmann, Law in a Changing Society [1964], pp.378-383. 

1 D.-J: Galligan, “Judicial Review and the Textbook Writers” (1982) 2 Oxf.J. of 
Leg.St. 257, 258. 
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The legal process has played a major role in distorting this 
reality. There is a marked discrepancy between the actual practice 
of the administrative process and the picture painted of it by legal 
doctrine. This ideological function of the law is of paramount 
importance.*° Also, in responding to the establishment of the 
administrative process as the fulcrum of modern governmental 
power, the courts have been dually motivated. First, they have 
sought to reassert their waning institutional power and to confirm 
their essential relevance to the control of illegitimate power. Some 
involvement with the burgeoning administrative activities of the 
state seemed appropriate. However, secondly, they have been very 
concerned to justify their own exercise of power and to adopt a 
stance that befits their perceived constitutional responsibilities and 
powers. Their achievement has been mixed. As an ideological 
exercise, they have been successful in persuading people of their 
constitutional propriety and effectiveness. As a matter of practical 
effect, they have been less successful. Although the history and 
development of judicial review is fascinating reading,” its present 
status and ambit that is more important. A doctrinal model of the 
objectives and limits of judicial review can be constructed from 
recent judicial statements.” It must be emphasised that this model 
is not intended to be an account of what the courts do, but only of 
what they say they do. 


D. The Rhetoric of Judicial Review 


The doctrinal model of judicial review centres upon two important 
issues; the appropriate division and exercise of governmental 
power. Not surprisingly, the dominance of the individualistic vision 
is marked. Within society, people are assumed to be constantly at 
odds and band together to form a government. Compromise is 
considered preferable to the oppressive uncertainty of unrestrained 
struggle. The limited duty of the government is to enact a body of 
norms through which to regulate the social interaction of its 
atomistic citizens. To enforce, interpret and apply these norms, a 
judicial branch of government must be established.” However, 
problems of democratic legitimacy arise. This constitutional dilemma 
of decision-making is overcome by resort to the basic dichotomy 
between values and facts. Whereas values are considered personal, 





% See infra pp. 315-318. 

37 See de Smith’s Judicial Review of Administrative Action (4th ed., 1980, John Evans), 
pp.3-35 and P. Craig, Administrative Law (1983), pp.57-88. 

3 It is not intended to quote extensively from individual judgments. The model is 
offered as a composite picture. Much of the model is implicitly assumed rather than 
expressly stated. Reference will be made to particular decisions in a sparing and 
generalised way. There is no conscious attempt to misrepresent or caricature the judicial 
views of constitutional arrangements. Along with Kennedy, “Form and Substance in 
Private Law Adjudication” (1976) 89 Harv.L.Rev. 1685 and “The Structure of Blackstone’s 
Commentaries” (1979) 28 Buff.L.Ref. 205, the work of Philip Selznick and Phillipe 
Nonet has been drawn upon; see Law and Society in Transition (1978). 

3 See Duport Steel Ltd. v. Sirs [1980] 1 All E.R. 529, 551, per Lord Scarman. 
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subjective and arbitrary, facts are taken to be homogenous, 
objective and orderly. The legislature is presumed to operate in the 
unstable realm of values and has the responsibility to enact laws 
designed to achieve substantively just compromise between 
competing values. However, once its decisions are translated into a 
set of rules, there is a clear shift from the realm of values to the 
domain of facts. The Machiavellian world is left behind and the 
constitutional Rubicon is crossed. Expressed as a rule, the legislative 
compromise of values is converted into fact and becomes amenable 
to scientific interpretation and application; “[t]he sovereignty of 
Parliament runs in tandem with the rule of objective law.”” 

In this way, the fundamental democratic demands of popular 
consensus, as sought in the legislative process, and rationality, as 
embodied in the judicial process, are claimed to be satisfied. 
Further, arguments of law and morality are rendered mutually 
exclusive. Through the neutral application of rules, the judges are 
insulated from political controversy.“ The compulsion to reason 
within a closed system of premises guarantees the enduring integrity 
of the constitutional compact. Within this constitutional scenario, 
administrative agencies only exist as the “executory amanuenses of 
the legislative will.” However, overwhelmed and overcommitted, 
the legislature must delegate massive authority to avoid a total 
paralysis of government. Inevitably, this delegation becomes an 
abdication of power. Accordingly, the courts step in to take’ up the 
democratic slack. They perform a constraining function and act as 
the policing agents of the legislature.“ With suitable constitutional 
deference, judges resist the temptation to second-guess the exercise 
of administrative discretion.“ It is a matter of formal process and 
not substantive decision. The courts act as frontier guards between 
the spheres of state action and citizen activity. Legislators are the 
cartographers and legislative enactments are the boundary markers. 
Indeed, the ambit, if not the source, of the judicial‘ policing power 
is also conferred and confined by legislation. 

To guard against the temptation to establish themselves as 
independent power centres, judges claim to adjudicate disputes - 
between the State and its citizens by the rigorous and faithful 
implementation of legislative intent. Neutrality and objectivity is 
preserved by casting statutory interpretation as an exercise in 
linguistic analysis. Judges search not for what the legislature 





© See Black-Clawson International Ltd. v. Papierwerke Waldorf-Aschaffenburg A:G. 
[1975] A.C. 591, 645, per Lord Simon of Glaisdale. 

“| See R. v. Greater London Council, ex p. Royal Borough of Kensington and Chelsea, 
The Times, April 7, 1982, per McNeill J. 

%2 R. Stewart, “The Reformation of American Administrative Law” (1975) 88 
Harv.L.Rev. 1669, 1706. . : 

See R. v. Boundary Commission for England, ex p. Gateshead Borough Council and 
others [1983] 1 All E.R. 1099, per Sir John Donaldson M.R. Lord Scarman referred to 
this as “a fluctuating frontier war between the judges and the executive”; see “Public 
Administration and The Courts” (1979) 57 Public Admin. 1, 2. 

“4 See Re Evans [1982] 1 W.L.R. 1155, 1158-161, per Lord Hailsham. 
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intended, but the true meaning of the words used.* The legislative 
expression of the political compromise is treated as a certain fact 
whose proper application can and must be determinatively effected 
through an impersonal and apolitical set of interpretive techniques. 
Furthermore, it is presumed that, unless Parliament states to the 
contrary, administrative discretion is subject to the existing common 
law rules. The essential quality of their involvement is neatly 
captured by Lawton L.J.: 


“In the United Kingdom . . . policy is determined by ministers 
within the legal framework set out by Parliament. Judges have 
nothing to do with either policy making or the carrying out of 
policy. Their function is to decide whether a minister has acted 
within the powers given him by statute or the common law. If 
he is declared by a court, after due process of law, to have 
acted outside his powers, he must stop doing what he has 
done until Parliament gives him the powers he wants. In a 
case such as this I regard myself as a referee. I can blow my 
judicial whistle when the ball goes out of play; but when the 
ame restarts I must neither take part in it nor tell the players 
ow to play.”* 


In this way, the judges claim to underwrite their constitutional 
power and transcend vulgar political debate and still make a valid 
contribution to the continued efficacy of the basic compact between 
the State and its citizens. Importantly, they claim to do so within 
the bounds of constitutional propriety. Yet, the rhetoric of judicial 
review is not substantiated by the reality of performance. The 
judicial achievement falls hopelessly short of its ambition. Indeed, 
the ambition is futile. With the best will, the promise could not be 
performed. It is the burden of the next section to support these 
claims. 


I. THE ADMINISTRATIVE PROCESS AND THE COURTS 
A. The Politics of Judicial Policing 


In performing its self-acclaimed role as a constitutional police 
force, the judiciary promotes an image of impartial obedience and 
servitude, faithfully adopting a deferential posture to the will of 
Parliament. Indeed, the cornerstone of administrative law has been 
the notion of ultra vires. The judicial task is intended to exhaust 
itself in ensuring that the administrative process operates within the 
legislatively ordained parameters of permissible conduct. Although 
not the exclusive device of containment, administrative law is 
primarily a matter of statutory interpretation. Accordingly, this 
section will demonstrate that statutory interpretation is not a 
technical and objective activity, but is inescapably creative and 
political. Although this characteristic can be disguised or obscured, 


y s Supra note 40, at p.613, per Lord Reid 
4% Laker Airways Ltd. v. Department of Trade [1977] 2 W.L.R. 235, 267. 
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it can never be side-stepped or eradicated. Moreover,. the 
indeterminacy of those politics will be constantly revealed. As an 
exhaustive account of the judicial handling of the administrative 
process is beyond this paper, a small number of discrete, but 
representative topics will be dealt with. : 

Although the courts insist that statutory interpretation can be 
effected apolitically, they nonetheless claim that the power to 
interpret statutes is pivotal. It is the courts’ construction of 
legislative words and not the words themselves that is law.“ Not 
only is the extent of that power extremely limited, but the claimed 
existence of such a power sits uneasily with their presentation of 
statutory interpretation as a technical exercise in linguistic analysis. 
Whichever one of the great triumvirate of approaches, “literal,” 
“golden” or “mischief,” is used, the courts “are seeking not what 
Parliament meant but the true meaning of what they said.” By 
drawing a marked distinction between the legislative and the 
interpretive function, the courts hope to legitimate their power. 
But this is little more than a constitutional pose. At a general 
level, it can be observed that words do not interpret themselves 
and that the analysis of language is not a value-free exercise. For 
instance, the courts’ handling of so-called. “gaps” in a statutory 
scheme is contradictory and inconsistent.’ Taking a strict stance, 
the court will treat the statutory text as exhaustive and strike out 
the claim as revealing no legal cause of action. In so doing, the 
court will have flouted reality by acknowledging that it cannot 
generate a solution to the inevitable batch of “unforeseen” cases. 
Further, if a-liberal stance is taken, the court will recognise the 
existence of a “gap” and seek to fill the legislative silence. To do 
this, the court will have to resort to considerations extraneous to 
the text of the statute. Moreover, the initial recognition of a gap is 





“ Lord Devlin, Samples of Lawmaking (1963), p.2. : 

4 There is no settled group of methodological principles used, but simply a plethora of 
judicial dicta of varying weight, age and uniformity; see W. Twining and D. Miers, How 
To Do Things with Rules (2nd ed., 1982), p.334 and R. Cross, ‘Statutory Interpretaion 
(1976), p.42. Nonetheless, many basic textbooks devote considerable space to the 
elaboration of the famous triumvirate of Literal, Golden and Mischief Rules, along with 
a series of presumptions and canons of construction; see Walker and Walker, The 
English Legal System (Sth ed., 1980), pp.99-122. However, some writers now argue that 
the great triumvirate have coalesced into a general “purposive” approach; see D. Lloyd, 
Introduction to Jurisprudence (4th ed., 1979), p.865 and E. Driedger, The Construction of 
Statutes (1974), p.67. Yet, despite the apparent liberalisation, this purpose is to be 
gleaned from the words of the statute. A particularly trenchant statement of judicial 
practice is made by Lord Salmon in Johnson v. Moreton [1980] A.C. 37, 50. 

Supra note 45. 

5 The established view of the handling of the so-called casus omissus is that “if a gap 
is disclosed, the remedy lies in an amending Act.” To do otherwise would amount to “a 
naked usurpation of the legislative function under the thin disguise of interpretation”; see 
Magor and St. Mellons Rural District Council v. Newport Corporation [1952] A.C. 189, 
191. Although stated in less extravagant terms, the House of Lords has recently 
reaffirmed this conviction; see James Buchanan & Co. Ltd. v. Babco Forwarding and 
Shipping (U.K.) Ltd. [1978] A.C. 141 and Nothman v. London Borough of Barnet [1979] 
1 All E.R. 142 (H.L.). Nonetheless, the courts have been prepared to assume the 
authority to fill gaps in several cases; see e.g. Williams,v. Williams [1979] P. 271. 
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premised on the assumption that the statutory text is not an 
exhaustive expression of the sovereign will of Parliament. Adopting 
either a strict or liberal position, the traditional approach is 
incomplete and inconsistent.** 

The recent fiasco over the Greater London Council’s “Fares 
Fair” scheme emphasises the creative dimension of statutory 
interpretation.” Under the harsh glare of media-fuelled public 
interest, the rhetoric of judicial review was represented and indicted 
in microcosm. It was an ironic version of judicial trial by political 
ordeal. The facts are too notorious to warrant detailed repetition. 
After a successful election campaign, the Labour-controlled G.L.C. 
instructed the London Transport Executive (L.T.E.) to reduce bus 
and tube fares by 25 per cent. The cost was to be financed by a 
supplementary levy on the ratepayers. As a result of the new fares 
scheme, the Government reduced its block grant to the G.L.C. 
This effectively doubled the cost of the reduction in fares and a 
supplementary rate precept was issued to all 32 London boroughs. 
Bromley L.B.C. sought to quash the imposition of the supplementary 
rate and restrain the G.L.C. from continuing with the new fares 
scheme. Although the Divisional Court rejected Bromley L.B.C.’s 
application on the ground that the G.L.C.’s action lay at the 
margin of what is permissible, the Court of Appeal found for 
Bromley L.B.C. and held the precept to be null and void. In a 
unanimous decision, the House of Lords upheld the decision of the 
Court of Appeal. The thrust of the courts’ decisions was that the 
Transport (London) Act 1969 did not empower the G.L.C. to 
finance a reduction in fares by a supplementary precept. Although 
the G.L.C. had broad policy and grant-making power over the 
L.T.E., it was under a duty to promote the provision of integrated, 
efficient and economic transport facilities and services for Greater 
London. 

For the House of Lords, the central issue was legality: was the 
decision of the G.L.C. within the limited powers that the statute 
had conferred upon it? This question of ultra vires could be 
disposed of by ascertaining the “proper,” “true,” or “correct”®> 
meaning of “economic.” Although the court conceded that the Act 
was drafted in “opaque and elliptical language,” evidenced “a lack 
of clarity,”°° was “vague, possibly with design””’ and, in particular, 
that the term “economic” was “chameleon-like,”*® the Law Lords 





51 See, generally, R. Stewart and C. Sunstein, “Public Programs and Private Rights” 
(1982) 95 Harv.L.Rev. 1195, 1229-1231. 

52 See Bromley L.B.C. v. Greater London Council [1982] 2 W.L.R. 62 (H.L.). For a 
“rhetorical” analysis of this case, see P. Goodrich, “Law and Language” (1984) J. of Law 
& Soc’y. 173, 191-200. 

3 Ibid. at p.109, per Lord Keith. 

s Ibid. at pp.114, 117, 120, per Lord Scarman and p.108, per Lord Diplock. 

55 Ibid. at pp.127 and 128, per Lord Brandon. 

% Ibid. at p.101, per Lord Diplock. 

57 Ibid. at p.94, per Lord Wilberforce. 

58 Ibid. at p.118, per Lord Scarman. 
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sought to attach a precise meaning to “economic.” Moreover, the 
interpretative process was to be “looked at objectively.” For 
instance, Lords Wilberforce and Diplock recognised that the 
subsidisation of public transport from public funds and its treatment 
as a social service raised grave and important issues of transport 
policy, but remained adamant that it was “a matter of political 
controversy ... [which the court] must scrupulously refrain from 
entering.”” In their own terms, the Law Lords were insufficiently 
scrupulous. To ignore the debate over whether transport is a social 
service supports the view that it is not.a social service. Moreover, 
failure to inquire into Parliament’s contribution to the debate casts 
an even greater air of unreality over the attempt at statutor 
interpretation. Although not. conclusive of legislative intent,“ 
Richard Marsh, then Minister of Transport, in moving the second 
reading of the Bill, gave a strong indication of Parliament’s stance 
on the G.L.C.’s policy and grant-making power: 

-“This is very important, because if the Council wishes the 
executive to do something that will cause it to fall short of its 
financial targets, it will itself have to take financial responsibility 
for it. The Council might wish, for example, the executive to 
run a series of services at a loss for social or planning reasons. 
It might wish to keep fares down at a time when costs are 
rising and there is no scope for economies. It is free to do so. 
But it has to bear the cost.”® 


Rather than face the issue of transport policy squarely and 
openly, the Law Lords decided that “the only safe course is to try 
to understand the contemporary language.”© In so doing, they 
concluded that the “economic” restraint on the G.L.C. meant that 
it must act in accordance with ordinary business principles; transport 
was to be run as a cost-effective business enterprise. While 
transport, need not operate at a profit, it did demand that the 
G.L.C. must seek to avoid loss and, certainly, adopt a policy of 
loss-making. Lord Scarman left no room for doubt when he said 
that the “reduction was adopted not because any higher fare level 
was impracticable but as an object of social and transport policy. It 
was not a reluctant yielding to economic necessity but a policy 
preference. In so doing, the G.L.C. abandoned business principles. 
That was . . . wrong in law.”® By placing such a limited definition 
on “economic,” the House was not only delivering a slap in the 





5 Ibid. at p.100, per Lord Diplock. 

© Ibid. at p.97 per Lord Wilberforce and, also, p.106, per Lord Diplock. 

‘! The difficulties of discovering legislative intent have been thoroughly documented; 
see R. Dickerson, “Statutory Interpretation: A Peek Into the Mind of a Legislator” 
(1975) 50 Ind.L.J. 206. : 

€ H.C.Deb., Vol. 775, col. 1247. For a succinct history of the Act, see (1983) 99 
L.Q.R. 605, 615-630. ; - 

® Supra note 52, at p.97, per Lord Wilberforce (emphasis added). 

& Ibid. at p.95-96, per Lord Wilberforce, pp.110-111, per Lord Keith, pp.119-121, per 
Lord Scarman and pp.127-129, per Lord Brandon. ; 

6 Ibid. at p.123, per Lord Scarman. 
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face to local democracy, but was confirming a very clear vision of 
society. The decision represents a clear political preference in 
favour of the ethic of private enterprise over that of collective 
consumption.© Yet, for present purposes, the existence of that 
choice is more important than the nature of ‘that choice. 

The meaning of “economic” is far from self-evident. Indeed, it is 
ludicrous to suggest that it has one “true” or “correct” meaning. 
There is a vast literature on the “economic” operation of public 
services and nationalised industries. Whether such organisations 
should seek to break even, maximise profit, price discriminate, 
marginal cost price or the like is moot. At its broadest, “economic” 
can refer to any decision that concerns the distribution or allocation 
of resources.” Also, in a narrow sense, it can be argued that, as it 
is not politically or logistically feasible to charge private road users 
a realistic cost for the congestion they cause, subsidised public 
transport is the next best “economic” policy to reduce congestion 
and its costs. Also, the extent of the subsidisation by G.L.C. is 
very low when compared to the annual investment by other 
municipalities in their transportation network.” Accordingly, the 
decision to construe “economic” as meaning “commercially viable” 
is by no means inevitable or rationally necessary. It represents a 
choice. It does not flow inextricably from the words of the statute, 
but demands a judicial interlocuter. The interpretative process is 
not mechanical or objective, but creative and relativistic. 

Before examining the determinants of that judicial choice, there 
is a more subtle and, in a sense, more profound objection to the 
practice of judicial review and statutory interpretation generally. 
Under the traditional model, individual interests and preferences 
are in constant flux. Therefore, parliamentary rule-making occurs 
under conditions of uncertainty; a statutory enactment is based on 
a series of probabilistic assessments about its impact which in turn 
depends upon its interaction with other rules of law and their 
application to factual situations. Yet, by definition, although the 
legal element in this projected scenario will remain fixed, the non- 
legal elements will be continually changing. In such volatile 
circumstances, it will be extremely difficult to arrive at any just 
compromise of conflicting interests, however temporary or make- 
shift. The task of striking a just compromise effective over time 


& See M. Castells, The Urban Question (1977), pp.454-462 and P. Dunleavy, Urban 
Political Analysis (1980), pp.42-52. 

6&7 Ibid. at p.110. 

6 See J. Buchanan, Traffic in Towns (1963); C. Sharp, Transport Economics (1973); 
A. Grey, Urban Fares Policy (1975) and C. A. Nash, Economics of Public Transport 
(1982). 

® For instance, G.L.C.’s investment of £93m. represents about 15 per cent. of the 
annual investment by New York on the city’s subway system. Indeed, the Americans 
seem to accept that public transport is a social and community responsibility; see U.S. 
Dept. of Transportation, A Study of Urban Mass Transportation Needs and Financing 
(1974). For a general view, see P. M. Morris, “Should We Subsidize Public Transport?” 
(1983) 54 Pol.Quart. 392. 
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will be practically and theoretically impossible. Further, this 
unpredictable interplay of facts and values will not only inhibit the 
implementation of the original compromise, but will inadvertently 
bring into play a whole new group of generative forces which will 
support an entirely different and “unconsented to” compromise. 
This means that the judge “creates, through his decision of 
particular cases, the situation from which will emerge an as yet 
indeterminate constellation of legal forces.”” 

In this way, judges contribute to the future enactments of 
Parliament. Their decisions will have a redistributive impact likely 
to be different to that intended by Parliament and these will 
influence -the political struggle whose institutional venue is, of 
course, Parliament. This is exactly what has happened in the 
aftermath of the Bromley case. Although the decision favoured its 
position and policies, the Government has removed future doubt 
and successfully introduced a new Transport Act which imposes 
stringent controls on locally subsidised public transport.7! Conse- 
quently, as a contributor to legislative resources and a creator. of 
the private interests which effectively constrain and dictate the 
legislative pronouncements of Parliament, judges cannot treat 
statutes “as an external objective factor validating whatever [they] 
may choose to do.”” Judges are political actors and must justify 
their contribution to the legal process rather than rely on their 
activities being justified by it. As such, judges shoulder the heavy 
burden of choice.” 


B. The Social Visions of Judicial Review 


The law of judicial review is one doctrinal venue for the struggle 
over the terms and conditions of social life. Doctrinal principles are 
little more than historic plots on the legal graph which describes 
the contingent resolution of this dialectical tension between 
competing social visions. However, individual decisions are selective 
and amount to only fragmentary snatches of.a more organic vision 
of social life. In any particular case, the outcome may be confused 
or uncertain and it will often be difficult to estimate which social 
vision has prevailed. In others, the decision may clearly represent 
the victory of one vision over another. Yet, over the long or 
medium haul, there will exist competing trends and conflicting 
themes. In the shifting sands of legal doctrine, pockets of stability 
REISE SE TI A PDS APP EU SARI 


” D. Kennedy, “Legal Formality” (1973) 2 J.Leg.Stud. 351, 385. 

7 The Transport Act 1983 repeals ss.7 and 11 and replaces them with a provision that 
imposes a common and simplified version of the financial duty; “2(1) An Executive shall 
so perform their functions as to ensure so far as. practicable that the combined revenues 
of the Executive and any subsidiaries of theirs for any accounting period are not less than 
sufficient to meet their combined charges properly chargeable to revenue account in that 
period.” For a discussion of the changes, see M. Loughlin, “Public Transport Subsidy, 
Local Government and the Courts” (1983) 132 N.L.J. 283. 

™ Supra note 70, at p.386. 

™ See M. Cappellettii, “The Law-Making Power of the Judge and Its Limits: A 
Comparative Analysis” (1981) 8 Monash U.L.Rev. 15, 21-22. 
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appear but they are quickly disrupted by the swirling winds of 
litigation. Again, G.L.C.’s “Fares Fair” scheme offers a clear 
glimpse of this doctrinal indeterminacy. Few argue that Bromley 
was not a political decision.” Moreover, it can be easily exposed as 
a blatant attempt to frustrate the socialist ambitions of an elected 
local authority.” 

Although the House of Lords sought to balance the interests of 
ratepayers and transport users, its reliance on a purely formal 
analytic ignored their substantive inequalities. The House argued 
that, as they represented 40 per cent. of the electorate and 
provided the major source of G.L.C. rates revenue, the interests of 
ratepayers acted as a legitimate check on G.L.C. programmes. 
Moreover, as most of the transport users were not ratepayers, 
G.L.C. had failed to give sufficient prominence to the ratepayers’ 
interests.” On a head-couniing basis, the House’s conclusion seems 
sound and even defensible. Yet, the decision to attribute electors, 
ratepayers and transport users with equal formal status is a choice 
and not a given. It is part of the legal order and not the natural 
order of things. As over 60 per cent. of the rates are collected 
from commercial sources, the interests of corporate entities are 
given equal or greater weight than the electoral or travelling 
public. Accordingly, in the same way that G.L.C. made a choice to 
prefer transport users over commercial interests, Bromley represents 
a contrary preference. Indeed, as entry to the class of ratepayers is 
based exclusively on ownership of private property, the decision 
clearly favours the advantaged members of society over the less 
advantaged. In visionary terms, Bromley signifies a famous success 
for the support of individualism with its emphasis on free enterprise. 

For many, Bromley offers cogent evidence for the ideological 
bias of judicial review.” Not only does it undermine any lingering 


™ But see Kerr L.J., infra note 78. He argues forcefully that any suggestion that the 
House of Lords’ decision was politically motivated was “total rubbish.” 

75 The observation made by Harold Laski over 50 years ago in the wake of Roberts v. 
Hopwood [1925] A.C. 578, remains very pertinent today: “The test of reasonableness is, 
of course, one that it is seldom easy to apply in a court of law. For... it tempts the 
judge to believe that he is simply finding the law when in fact he is really testing and 
rejecting other men’s views by the light of his own ... The [G.L.C.] is a body of 
persons chosen to carry out certain functions delegated to them by Parliament. There are 
various ways of carrying out those functions, and each way, ultimately, expresses a 
philosophy of life ... The [G.L.C.’s] theory of what is ‘reasonable’ in the exercise of 
discretion is, even though affirmed by its constituents, seemingly inadmissible if it does 
not square with the economic preconceptions of the House of Lords ... [The judges] 
are, in the exercise of their functions, enacting into law a system of social philosophy; it 
is inevitable, accordingly, that they should be judged by the social philosophy they enact 
... it is an easy step from the [Bromiley] judgment to the conclusion that the House of 
Lords is, in entire good faith, the unconscious servant of a single class in the community.” 
Studies in Law and Politics (1932), pp.208-221. 

76 The requirement that the Council balance the interests of the ratepayers and 
transport users is drawn from the common law constraint of “reasonableness”; see 
Associated Provincial Picture Houses v. Wednesbury Corporation [1948] 1 K.B. 223, 233- 
234, per Lord Greene and Roberts, supra note 75. 

T See e.g. Griffiths, “Fares Fair or Fiduciary Foul?” [1982] Camb.L.J. 216; Note 
(1982) 98 L.Q.R. 177; and Griffith, “The Law Lords and the G.L.C.” Marxism Today, 
February 1982, p.29. 
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claims about judicial neutrality, but is brandished as incontrovertible 
proof of their reactionary politics. Yet, such rejoicing or mourning 
is premature. No sooner had the dust been kicked up, let alone 
settled, than along came another gust of litigation.” Undeterred by 
its setback in Bromley, G.L.C. resolved to put into operation an 
alternative plan. It directed L.T.E. to reduce fares by 25 per cent.; 
the 17 per cent. increase in the deficit on L.T.E’s revenue account 
was to be made good by a grant from G.L.C. Naturally, L.T.E. 
doubted the legality of this, so G.L.C. sought various declarations 
from the Divisional Court to validate its proposed scheme. While 
strenuously claiming to uphold and follow Bromiley, the court held 
that the “new” scheme was lawful. This volte-face came as as much 
of a shock to G.L.C., albeit a pleasant one, as to the legal 
establishment. The attempt to weave the two decisions, both 
explicitly based on a true construction of the 1969 Act,” into the 
conceptual or ideological fabric will surely test the ingenuity and 
dexterity of the most gifted legal scholar or judge. 

The central thrust of the Divisional Court’s judgment in Ex parte 
G.L.C. seems to be that, whereas, in Bromley, the G.L.C. had 
arbitrarily proceeded to put their election promise into effect, the 
alternative plan had been arrived at after-an informed and 
considered balancing of the transport users’ and ratepayers’ 
interests. Although the 1969 Act can reasonably bear such an 
interpretation, the decision attaches an extremely generous meaning 
to Bromley. For most commentators, the ratio of Bromley is found 
in its “break-even” and “commercially viable” requirements.” 
Indeed, the Law Lords expressly refer to the actual policy decision 
and not just the process of decision-making as being unreasonable. 
In the light of such comparisons, the indeterminacy of legal 
doctrine seems manifest. If Bromley marks a success for 
' individualism, Ex p. G.L.C. scores an equally famous victory for 
communitarianism or, at least, for the forces of anti-individualism. 
It seeks to promote the interests of the public at large over discrete 
segments of it. The dust of visionary conflict never settles. It is 
constantly blown around by the cross-currents-of social struggle. 

An equally compelling illustration of the doctrinal indeterminacy 
of judicial review is -Tameside,*' another politically high-profile 
decision. Satisfied that he was acting unreasonably, the Secretary 
of the State sought an order of mandamus to force implementation 
of a comprehensive school system, earlier approved by him, but 
later postponed by the local authority. The House of Lords held 
that his opinion of reasonableness was insufficient per se to justify 





% See R. v. London Transport Executive, ex p. Greater London Council [1983] 2 All 
E.R. 262. 

? Ibid. See, also, Manchester City Council v. Greater Manchester County Council 
(1980) 78 L.G.R. 560. ; 

© See e.g. Comment (1982) 146 Loc.Govt.Rev. 37, S. N. H. Bull (1983) 13 Vict.U. of 
Well.L.Rev. 193 and Note (1983) 98 L.Q.R.°177. 

8! [1976] 3 W.L.R. 641. 
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intervention; there must be a sufficient factual basis for him to 
decide that no reasonable authority would postpone such plans. 
For many, the decision was another thinly disguised attempt to 
maintain the status quo and frustrate ‘efforts to introduce an 
educational system based on a more egalitarian model. Yet, less 
than a year later, the Court of Appeal reached an entirely contrary 
result. In Smith,® the local authority sought to change the grammar 
schools into comprehensives. A group of parents at one grammar 
school sought to restrain the move. They obtained an interlocutory 
injunction from Megarry V.-C., but it was discharged on appeal. 
The local authority had not misused their power, which they 
exercised in an informed and considered way. In such matters, the 
court. held that it’ was fitting that the interests of the whole 
community prevail over the views of a discrete group of individuals.” 

Clearly, the two decisions pull in opposite directions; each tacitly 
sanctions a different scheme of social arrangements. Although each 
case involved a separate statutory provision,“ both cases were 
disposed of on the basis of the “reasonable”. exercise of discretion. 
This standard is sufficiently broad to embrace a wide range of 
applications. Such a reconciliation of Tameside and Smith must 
concede the political nature of the judicial task. Also, the argument 
that the courts simply protected the prevailing political preferences, 
as expressed in the local democratic process, against private or 
governmental interference is extremely difficult to sustain in light 
of the views stated in Bromley on the marginal weight to be given 
to electoral ‘preferences.® Indeed, the conflicting views over the 
impact of local elections on an authority’s activities gives further 
support to the “indeterminacy thesis.” ; 

Finally, one more illustration can be drawn from the field of 
immigration law. It remains a sad, but undeniable fact that, except 
in times of economic expansion, immigrants have not been the 
favoured children of the politico-economic establishment. It is 
startling, therefore, that at a time of economic recession and 
legislative tightening of immigration controls, the courts seem to be 
taking a strong stand against the State in favour of what many 
would consider to be the most undeserving of characters, the illegal 
‘immigrant. I say seem to be because the performance of the courts 
in a line of cases ending with Khawaja% evidences further the 
inherent indeterminacy of legal doctrine. The central question was 
the proper role of the courts when the State detains people as 





® [1978] 1 All E.R. 411. See, also, North Yorkshire County Council v. Secretary of 
State for Education and Science, The Times, October 20, 1978. 

3 Ibid. at p.422, per Browne L.J. 

* Whereas Tameside concerned s.68 of the Education Act 1944 which empowered the 
Secretary of State to intervene if a local education authority acted “unreasonably,” Smith 
involved s.8(1) of the same Act which obliged the local education authority to provide 
sufficient schools “in number, character and equipment.” 

8 See supra note 52, pp.107-109, per Lord Diplock and p.129, per Lord Brandon. 
See, also, Norwich C.C. v. Secretary of State for the Environment [1982] 1 All E.R. 737. 

% [1983] 2 W.L.R. 321. 
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illegal entrants and intends to deport them. More specifically, is 
the courts’ function to determine simply whether there was sufficient 
evidence on which immigration officers could reasonably reach 
their decisions or whether their decisions are actually justified on 
the evidence? In less than a decade, the courts have embraced all 
possible solutions.’ As Lord Bridge noted, this is “a matter of high 
constitutional principle affecting the liberty of the subject and the 
delineation of the respective functions of the executive and the 
judiciary.”®’ 

Beginning in 1974 with Azam,® it was held that the courts 
should review the factual basis on which a finding that a person is 
an “illegal entrant” is made and Set it aside if it is not justified by 
the evidence. This amounts to a “precedent fact” theory of review. 
However, by 1978 in Hussain,” the courts had moved to a 
“reasonable grounds” approach which favoured the State. This test 
was formally approved by the House of Lords in 1980 in Zamir.” 
Yet, early in 1983, the Law Lords experienced a complete change 
of heart. In Khawaja, they held unanimously that the courts’ 
function was to examine the actual evidence on which the 
immigration officer’s finding was made. Stressing that the liberty of 
individuals was at stake and expressly departing from Zamir, the 
House decided that reasonableness was an inappropriate standard 
of review. Where executive authority is tied to the precedent 
establishment of a objective fact, the courts must determine 
whether the precedent requirement has been met. In Lord 
Scarman’s words, “liberty is at stake: that is ... a grave matter 

. [and] the reviewing court will therefore require to be satisfied 
that the facts which are required for the justification of the restraint 
put upon liberty do exist.””! 

This line of immigration cases underlines most of the major 
points made in this section. First, not only is the rhetoric of 
judicial review removed from.its actual practice, the rhetoric itself 
is often inconsistent and contradictory. Far from fulfilling a limited 
policing function, the courts have assumed the responsibility, as 
Lord Wilberforce puts it, “to see whether [the finding] was properly 
reached, not only as a matter of procedure, but also in substance 
and in law.” Secondly, in performing that substantive inquiry, the 
courts do not consistently favour the interests of the dominant 
groups in society. Although taking a pro-individualistic position, 
the protection of illegal immigrants is not usually considered to be 
supportive of a conservative ideology. Thirdly, judicial indecision 
of the judges subverts the claim that there is a coherent conceptual 





87 Ibid. at p.332. 
88 [1974] A.C. 18. 
© 11978) 1 W.L.R. 700. 
% [1980] A.C. 930. See also Choudhary [1978] 1 W.L.R. 1177 (C.A.) and Eqbal [1979] 
1 Q.B. 264 (C.A.). i ' 
5t Supra note 86, at p.17. ` 
%2 Ibid. at p.7. 
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pattern imprinted on the judicial fabric. The only perceivable 
“pattern” is the constant oscillation between competing social 
visions, albeit fragmentedly portrayed and vaguely grasped. The 
indeterminacy is natural and inevitable, representing an irrepressible 
dimension of the political condition. Judges and scholars cannot 
avoid being institutional brokers for competing social ideals. But 
they do deserve to be castigated for their efforts to deny the 
contingent character of social arrangements, to wrap this basic 
truth in a pseudo-scientific cloak of mystification and to pretend 
that the present organisation of society is rational, necessary and 
just. Their sustained efforts “make a particular scheme of the 
possible and desirable forms of human association stand in place of 
the indefinite possibilities of human connection.”” 


a 


C. The Judicial Ouster of Privative Clauses 


The rationale for judicial review is said to be the constitutional and 
democratic need to regulate and resist the monopolisation and 
arbitrariness of State power. Yet there is discernible within the 
cases a less subtle and commendable sub-plot. In checking 
bureaucratic power, the courts have extended their own consti- 
tutional power. This self-aggrandising tendency is revealed in their 
handling of “ouster” or “privative clauses.” According to judicial 
rhetoric, the courts are the willing servants of the legislative 
master.* With Tennyson’s Light Brigade, the judiciary proudly 
proclaim that “ours is not to reason why, ours is but to do and 
die.” Consequently, provided it expresses itself clearly, the 
legislature is reasonably entitled to expect that the judges will 
respect its wish to have them stay out of the administrative turf. 
Indeed, they have launched a counter-offensive. The privative 
clause is to legislative-judicial relations 
“what the Maginot Line was to military tactics: a virtually 
impregnable legislative project of defence, designed to protect 
the [administrative process} from frontal assault. And now it 
has suffered the same fate. It has been outflanked by a judicial 
panzer attack, a virtual constitutional blitzkrieg.”* 


As a general observation, the courts have construed preclusive 
provisions so as to limit, rather than debar, judicial involvement in 





3 Unger, supra note 17, at p.579. 

% See supra pp. 302-303. For a selection of privative clauses and their treatment by 
the couts; see de Smith, supra note 37, at pp.357-376 and Garner, infra note 98, at 
pp.175~192. 

9H. W. Arthurs, Protection Against Judicial Review (unpublished manuscript, 1982), 
p.7. The enactment of the Tribunals and Inquiries Act 1957 is often cited as providing 
legislative endorsement for this restrictive interpretation. Apart from giving approval to 
the adoption of vague generalities like fairness, impartiality and openness in administrative 
adjudication, it expressly nullified privative clauses in almost all statutes extant in 1957. 
Yet, surely, this decision to wipe the slate clean supports the view that henceforth any 
privative clause enacted by Parliament was to be taken very seriously and given fuil 
effect. For a forceful and cogent critique of the Franks Report, see J. A. G. Griffith, 
“Tribunals and Inquiries” (1959) 22 M.L.R. 125. 
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the control of administrative action. While feigning deference to 
legislative intent, the courts’ power to review on jurisdictional 
grounds remains intact in spite of repeated legislative protestations 
and no matter how sweeping or encyclopaedic the clause. It 
is characterised as “a straightforward -problem of statutory 
interpretation.” In the acclaimed decision of Anisminic,” the 
House of Lords held that a statutory provision that “the 
determination by the [Foreign Compensation] commission of any 
application made to them . . . shall not be called in question in any 
court of law” did not oust the supervisory jurisdiction of the 
courts. The courts have managed to achieve such “straightforward” 
interpretations by the familiar device of interpretative presumptions. 
The basic force of this position is that any error of law puts the 
tribunal outside its jurisdiction and places it within the supervisory 
jurisdiction of the courts. Although Lord Diplock concedes that 
Parliament can deprive the courts of all power, the present judicial 
disposition to privative clauses makes that merely a theoretical 
rather than a practical possibility.” 

This disingenuousness undermines the whole social compact 
which the courts claim to uphold and enforce. By adhering to a 
linguistic approach to statutory interpretation and hedging it with 
defensive presumptions, the courts manage to constrain and dictate 
the terms of Parliament’s legislative competence. They impose a 
constitutional and linguistic straight-jacket on the legislature. The 
message from the judges to the legislators rings loud and clear— 
“Use a particular verbal formula if you want us to even consider 
implementing your decisions. Even then, nothing is guaranteed. 
Otherwise, you run the risk of having a different set of legal 
consequences occur than you bargained for.” Accordingly, the 
general approach to statutory interpretation, especially when 
applied to privative clauses, severely confines and often subverts 
the wishes of Parliament. The rhetoric may be of constitutional 
partners, but the reality is of constitutional competitors. While 
pretending to be a bulwark against the usurpation of political 
power, the judicial process usurps the legislative function. The 
ghost of Lord Coke is alive and well; it stalks the corridors of 
legislative power. 


D. The Marginality of Judicial Review 


As a necessary corollary of assuming the management of the 
nation’s business, the State has established a pervasive network of 
administrative agencies to carry out its decisions and plans. Indeed, 
a major reason for the creation of such a bureaucratic enterprise 
PEES ee eee 


% Re Racal Communications [1980] 2 All E.R. 634, 646, per Lord Scarman. 

7 [1969] 2 A.C. 147. Zi. 

%8 See Racal, supra note 96 at pp.638-639, per Lord Diplock. Indeed, Craig goes so far 
as to say Parliament is “powerless”; supra, note 37 at p.524. 
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was dissatisfaction with the courts’ performance.” There were 
doubts about their capacity and willingness to handle effectively 
the problems of collective consumption, especially when their 
traditional forte and preference was for the protection of individual 
rights.’ Also, the selective, but systematic attempt to withdraw vast 
areas of administrative competence from the judges through the 
enactment of privative clauses is indicative of this trend. Moreover, 
a crude analysis and comparison of judicial and administrative 
statistics provides ample support for the marginal operation of 
judicial review. 

Apart from other administrative bodies, there are about 2,000 
separate tribunals. Calculating very conservatively, there are over a 
million administrative decisions made annually. However, only a 
minute fraction of those decisions is reviewed by the courts. 
Although there has been an increase in applications for judicial 
review, the ratio of applications for judicial review of administrative 
decisions remains insignificant. Further, no more than 25 per cent. 
of the handful of applications are successful.? Also, a successful 
application only means that a decision will be set aside or quashed; 
it does not guarantee a favourable decision the second time around. 
A litigant may win the legal battle, but lose the administrative war. 
Nevertheless, while the resort to judicial review is a remote 
possibility, the spectre of judicial intervention might have an 
exhortatory and intimidating effect. Mindful of its possible 
invocation, the administrative process will remedy its practices to 
conform to the doctrinal dictates of judicial review. Such an 
argument places great and unjustified faith in the “inspirational” 
impact of law. 

Little work has been done on the social consequences of law. 
Modern orthodoxy assumes the instrumental effect of legal precepts 
and decisions. The small amount of empirical work carried out 
indicates that the social impact of law has been vastly overestimated 
by lawyers. Any impact can be more accurately attributed to 
legislative and regulatory intervention rather than judicial activity.‘ 





® See supra p. 301. 

See P. McAuslan, “Administrative Law, Collective Consumption and Judicial Policy” 
(1983) 45 M.L.R. 1. 

2 These figures are drawn from the Civil Judicial Statistics. While they are an uncertain 
and imprecise guide, Evans uses these figures to support his view about the “striking” 
growth in judicial review. He also argues that “the qualitative record ... is more 
impressive than the quantitative”; supra note 37 p.31. 

1968 1971 1974 1977 1979 1980 
Applications 87 227 160 376 410 491 
Orders Granted 24 36 52 29 71 121 


A similar non-instrumental critique is made by Harlow and Rawlings, see Law and 
Administration (1984), pp.256-283. 

3 See e.g. H. Beale and D. Dugdale, “Contracts Between Businessmen: Planning and 
Use of Contractual Remedies” (1975) 2 Brit.J. of L. & Soc. 45 and Weekes, Mellish, 
Dickens and Lloyd, Industrial Relations and the Limits of the Law (1975). Interestingly, 
even after Roberts, supra note 75, wages paid by the Council were higher than the 
average. See N. Branson, Poplarism, 1919-25 (1979), p.220. 

“See R. Epstein, “The Social Consequences of Common Law Rules” (1982) 95 
Harv.L.Rev. 1717, 1744-1751, and J. Griffiths, “Is Law Important?” (1979) 54 
N.Y.U.L.Rev. 339, 351-356. 
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For instance, in America, judicial attempts to curb and control the 
conduct of the police failed to improve its practices and, in some 
instances, actually encouraged police perjury.” At best, the direct 
effect of legal rules on public officials is problematic. Furthermore, 
lawyers often assume that the impact will result in the intended 
conforming behaviour. Initial research suggests that the impact of 
law is as likely to be indirect and unintended as direct and 
intended. The indeterminacy of the courts’ educational effect 
results from the fact that “the meaning of judicial signals is 
dependent on the information, experience, skill and resources that _ 
disputants bring to them.”’ As the reported transmissions of the 
courts are minimal, the administrative audience will only be 
partially informed, even if they are tuned in to the judicial 
wavelength. In fact, the Canadian experience is that the corrective 
and inhibiting influences of judicial decisions ought not be to taken 
for granted at all. Finance is a more effective and important tool 
of control than adjudication. 

There will, of course, be the landmark cases, such as Bromley 
and Tameside, which loom large in the public consciousness. 
Although these are of symbolic value, their importance must not 
be underrated. The widespread attention devoted to such celebrated 
instances underlines the potent and subtle “educative” force of the 
law. As Douglas Hay has so pertinently observed, “ideologies do 
not rest on realities, however, but on appearances.”* Bromley and 
Tameside have not improved the lot of the sickly in National 
Health Service hospitals, the homeless on the council housing 
waiting list, the destitute at the Supplementary Benefit offices or 
the consumer of public utilities.4? Such landmark .cases are simply 
isolated instances presented as evidence of the courts’ continuing 
and pivotal involvement in the control of the administration. These 
infrequent outbursts should not be mistaken for a continuing and 
productive dialogue. Indeed, even the immediate effect of Bromley 
was minimal; the G.L.C. achieved its general object of reduced 
fares. In the immigration field, John Evans has conceded that, 
although it is not “a complete irrelevance,” judicial review has 
little effect on the administrative process; initial dispositions survive 
procedural correction, subsequent rule changes nullify judicial 
intervention, no effective modification of impugned administrative 





5 See Oaks, “Studying the Exclusionary Rule in Search and Seizure” (1970) 37 
U.Chi.L.Rev. 665 and Bivens 403 U.S. 388 (1971). 

é See eg. L. Ross, “The Scandinavian Myth: The Effectiveness of Drinking and 
Driving Legislation in Sweden and Norway” (1975) 4 J. Legal Stud. 285. 

7 “Justice in Many Rooms: Courts, Private Ordering, and Indigenous Law” (1981) 19 
J. of L.Plur. 1, 32. š 

8 See W. A. Angus, “The Individual and the Bureaucracy: Judicial Review—Do We 
Need It?” (1974) 20 McG.L.J. 177. See, also, A. Page, “Legal Analysis of Economic 
Policy—2” (1982) 9 J. of Law & Soc. 225, 246-248. The American experience with the 
administrative process is discussed in Hutchinson, “Alien Thoughts: A Comment on 
Constitutional Scholarship” (1985) 57 S.Cal.L.Rev. (forthcoming). 

° “Property, Authority and Criminal Law” in Albion's Fatal Tree (1975), p.36. , 

10 See McAuslan, supra note 1 at p.5. i 
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behaviour occurs and there is continued ignorance by political 
applicants of legal rights.’ Accordingly, judicial review is of 
marginal “quantitative” significance. 


Ill. THe “RAG TRADE” OF ADMINISTRATIVE LAW SCHOLARSHIP 
A. The Conceptual Clothiers 


In the wake of the revived judicial interest in the administrative 
process, the academic community has greeted enthusiastically the 
refreshed sources of raw judicial material. Sadly, but predictably, 
most legal scholars have acted with intellectual deference; they 
have been happy to follow rather than lead the judges. As such, 
they have made no real contribution to the debate over the 
pressing problems of the administrative process. With good cause, 
the performance and record of most administrative scholars have 
been assessed as “dismal.”!? They have deliberately set their sights 
low. Conceiving of their role as being “to expound the black-letter 
rules of law in such a way as to reveal coherence,” they seem to 
relish their self-appointed role as bespoke tailors to the Emperor. 
Using the available judicial data, they have spun a whole invisible 
wardrobe of co-ordinated and voguish garments. In the process, 
they have convinced themselves that the clothes are real and that 
the Emperor is not naked. This craftsmanship has been given the 
jurisprudential seal of approval by the master couturier, Ronald 
Dworkin. He is adamant that “the judge must show the facts of 
history in the best light he can, and this means that he must not 
show that history as unprincipled chaos.” 

In the search for coherence, there have evolved two main camps, 
the “conceptualists” and the “ideologists.” The former is by far the 
most populous, but there are important divisions among their 
ranks. The conceptualists are united in their attempt to construct 
and defend a corpus of doctrinal principles, which coalesce to form 
an effective, fair and objective restraint on State action. This 
doctrine is claimed to be non-political in origin and objective. At 
one extreme is a “classical group,” headed by H. W. R. Wade” 
and J. F. Garner.'® Both fit judicial review into a very simple 
constitutional design. Parliament delegates power to administrative 
bodies which are accountable both legally and politically. While 
substantive policies and merits of any decision are political issues, 





11 Immigration Law (2nd ed., 1983), p.412. Indeed, Bridges goes so far as to say that 
“immigration appeals were a perfect legal buffer, enabling the state to maintain a liberal 
image while pursuing essentially illiberal policies”: see “Legality and Immigration 
Control” (1975) 2 Brit. J. of Law & Soc’y. 221, 224. 

12 McAuslan, ante note 6, at p.48. For a powerful and critical assessment of modern 
scholarship, see Harlow and Rawlings, supra note 2. 

13 N. Simmonds, “The Changing Face of Private Law: Doctrinal Categories and the 
Regulatory State”. (1982) 2 Leg.St. 257, 258. 

4 «Natural Law Revisited” (1982) 34 U.Florida.L.Rev. 165, 169. See also N. 
MacCormick, Legal Reasoning and Legal Theory (1978), pp.106-107. 

15 Administrative Law (Sth ed., 1983). ‘ 

16 Administrative Law (Sth ed., 1979). 
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the courts ensure that delegated power is not abused or. misused. 
However, this does not mean a complete subservience to the 
legislative will. The courts’ constitutional responsibility is to 
provide “adequate safeguards for the reasonable interests of the 
individual.”!”? For both writers, parliamentary sovereignty is a 
guiding principle of the English constitution. Another principle is 
adherence to the Rule of Law.!8 As Wade observes, the judges 
have sought to “preserve a deeper constitutional logic than that of 
mere literal obedience to Parliament.” The Rule of Law operates 
as a bulwark against the powerful engines of State running amok.” 
Moreover, Wade insists that the existing doctrine of judicial review 
is devoid of political content or colouring; it represents a neutral 
and necessary protection of the individual against the abuse of 
State power.” The fact that the revival of judicial activity coincides 
with the growth of the modern regulatory state is presumably both 
appropriate and necessary. : 

A more enlightened form of “conceptualist” scholarship has 
arisen recently. Although de Smith rejects the simplistic “classical” 
approach and concedes that judicial review is “inevitably sporadic 
and peripheral,”* he has little constructive to offer in its place. At 
bottom, he suggests that the courts must maintain standards of 
formal legality and leave substantive control to political forums.” 
Whereas Wade and Garner experience no doubts over the 
appropriateness of such foundational premises, de Smith endures 
some crisis of confidence. Yet he seems insufficiently disturbed to 
reject such premises entirely. He even goes so far as to argue that 
“the degree of unity in the principles traceable in the law of 
judicial review has been underestimated.”** For de Smith, the need 
to maintain legitimacy is prior to the need to develop a more 
sophisticated, less constrained response to the administrative regime 
of the collectivist state. Similarly, John Evans, while recognising 
that “judges tend institutionally to conservatism,” maintains that 
“it is the constitutional duty of the courts to give effect to the plain 
meaning of legislative enactments even though this may result in 
great hardship or injustice to individuals.”* Despite their troubled 
consciences, de Smith and Evans defer to what they view as the 
inevitable. Their progressive sympathies are stifled by their 


17 Ibid. at p.20. F 

18 Of Diceyian origin, the Rule of Law has become a legal-cultural artifact. It embraces 
three intertwined principles: due process, equality before the law and judicial involvement. 
The importance of these supposedly foundational precepts is continually being affirmed; 
see Remedies in Administrative Law, Working Paper No. 40 (1971) at p.29. For a 
trenchant criticism of this precept, see H. W. Arthurs, “Rethinking Administrative Law: 
A Slightly Dicey Business” (1979) 17 Osg. Hall L.J. 1. 

19 Wade, supra note 15 at p.573. ; 

2 Ibid. at p.5. 

21 Ibid. at p.24. 

2 Ante note 37 at p.1. 

3 Ibid. at pp.30-34 and p.279. 

% Ibid. at pp.66-67. 

25 Supra note 11, at pp. 421, 424. 
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adherence to the traditional ideology which conceives of Parliament 
as the true source of democratic expression and which the courts 
must blindly respect. 

Such scholarly endeavours fail on two clear counts; they do not 
provide a convincing account of existing judicial practice nor do 
they offer a satisfactory plan for future judicial activity. There is 
ample evidence within the case law to demonstrate judicial 
interference with the substantive aspects of administrative decisions. 
Indeed, the possibility of performing a purely formal policing 
function is remote and suspect.”° Secondly, as a strategy for reform, 
the “classical” theory is not only ideologically partisan, but fails to 
preserve its thinly disguised political preferences. In so far as it 
advocates the application of the common law rules of private law,” 
it sanctions the courts’ application of the conservative brake of the 
common law to the more liberal accelerator of legislation. 
Whereas modern legislation tends to be regulatory and partially 
communitarian, the common law remains largely individualistic and 
pathological.” Its commitment to individual autonomy in today’s 
urban and technological world is misplaced. 

As such, the “classical” approach stymies the potential, but 
restricted, impact of legislation; “the corollary of this judicial 
deregulation is a vision of laissez-faire individualism as the 
embodiment of a ‘natural order’ . . . that protects individuals from 
the pervasiveness, inexplicability and uncertainty of regulatory 
law.” Notwithstanding its commitment to and dependence on a 
minimal state, the “classical” weapons are plainly inadequate for 
the task and a truly “classical” model of judicial review may 
actually facilitate the spread of the bureaucratic state. While the 
emphasis upon process and form may result in the protection of 
individual interests in the occasional dispute, individual interests 
cannot be effectively protected without resort to substantive 
precepts. Moreover, the historical facts tell a very different tale. 
During the supposed revival of administrative law, the administrative 
process has gone from strength to strength. On the macro-level, 
the impact of judicial review is difficult to detect.*° On the micro- 
level, mindful that judicial dealings with the administrative process 
are pathological, the increased number of applications for judicial 
review by individuals indicates that all is not what it is made out to 
be. 

Recently, a “neo-classical” approach has begun to gain attention. 
Recognising the simplism of the earlier work, it still maintains that 


% See supra pp. 309-314. 

27 See e.g., Lawton L.J., ante note 46 and Evans, supra note 11 at pp.410-15. 

23 The seemingly pro-communitarian appearance must not be mistaken for its more 
pro-individualistic reality; see supra pp.7-8. Nevertheless, it would be equally culpable to 
deny that legislation has no communitarian impact; see A. Hutchinson and D. Morgan, 
The Semiology of Statutes (1984) 21 Harv.J. on Legis. 583. 

2 Note, “Intent, Clear Statements and the Common Law: Statutory Interpretation in 
the Supreme Court” (1982) 95 Harv.L.Rev. 892, 911. 

2 See supra pp. 315-318 
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it is feasible to construct an adequate model of judicial review 
without the courts being thrown into the political maelstrom of 
policy-making. For instance, D. J. Galligan suggests that this can 
be achieved by courts demanding that administrators meet the 
standards of rational decision-making; “a condition of the legitimacy 
and justifiability of the exercise of any government power is that 
decisions be rational and that the power-holder be able to give 
reasons which both explain and seek to justify its exercise.”3! Each 
administrative decision must be capable of being located within a 
wider complex of goals and policies. Paul Craig supports those 
standards.** Further, although he advocates substantive intervention, 
he explicitly opts out of the search “to find an overarching 
principle to guide us.”* Yet, it is not easy to identify or be 
convinced of the causal link between increased formal rationality 
and substantive justice. Indeed, it may simply serve to legitimate 
maladministration. The breadth of the gap that can exist between 
reasons and action is exemplified by. the judicial pronouncements 
and performance in administrative law. 


B. The Ideological Tailors 


While the “ideologists” are also engaged in the search for 
coherence, they insist that the law is in a state of conceptual 
disarray. The suggestion that there is a subtle, yet meaningful 
conceptual unity to the case law that meets the dictates of 
constitutional democracy is dismissed as nothing more than an 
academic’s pipe-dream. Beneath the conceptual chaos, they claim 
to have unearthed a disturbing ideological coherence. The precise 
contours of that ideology remain a matter of dispute. For instance, 
J. A. G. Griffiths maintains that the Rule of Law is only another 
mask for the rule of “conventional, established and settled 
interests.” Far from being a “neutral arbitral force,” the judges 
are concerned to protect and preserve the existing order. With 
greater sophistication, Patrick McAuslan detects a similar ideological 
underpinning. Concentrating on planning law, he argues that the 
law is devoted to maintaining the existing socio-economic order 
and to frustrating the redistributive potential of law. In spite of 
appearances to the contrary, administrative law is a tool “to 
maintain .. . the existing state of property relations in society,” 
and evidences “a predisposition towards individualism.”2” 

Like the conceptualists, the ideologists are guilty of reductionism. 
While the basic thrust of their arguments is not contested, they 
ignore and understate the subtle operation of legal doctrine. 
ee ee 


31 Ante note 34, at p.271. 
2 Ante, note 37 at p.49. 

3 Ibid. at p.55. 

* See The Politics of the Judiciary (2nd ed., 1981), p.240. 3 
3 See, generally, Lord Devlin, “Judges and Lawmakers” (1976) 39 M.L.R. 1. 

% “The Ideologies of Planning Law” (1979) 2 Urb.L. & Policy 1, 9. 

3” Supra, note 1 at p.11. : 
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Although both writers concede that the idea of the Rule of Law is 
not wholly illusory, they appear to have no systemic, but only an 
ad hoc, explanation for cases like Smith and Khawaja. Yet the 
frequency and weight of such instances undermine their claim of 
coherence. The judicial enterprise gravitates between competing 
ideologies. Apart from ignoring the decisional facts, it is difficult to 
appreciate why any particular mode of politico-economic organis- 
ation requires any given set of rules. Indeed, such a view assumes 
that law has a direct instrumental effect. The “capitalistic system of 
society” has weathered the storm of collectivist legislation, welfare 
statism and industrial nationalisation. It has adapted itself and, 
arguably, emerged stronger. In the face of such resilience, it is 
difficult to accept that the “existing order” demands a certain 
regime of judicial decisions to guarantee its continued survival. 
Moreover, even if the whole judicial process was willingly 
committed to the perpetuation of “capitalism,” it is often difficult 
to know why one particular rule in one particular situation is 
necessarily demanded. Within the judicial process all is not 
ideologically black or white; the shades of grey are rampant. 

At bottom, English legal scholarship is atheoretical. Like the 
English philosophical tradition, legal academics tend to be pragmatic 
and functional. They are extremely suspicious of attempts at grand 
theorising,” instinctively inclining toward the practical rather than 
the philosophical. Although this lends an air of relevance and 
direction to their work, it inhibits the development of long-term 
proposals. Suggestions for reform tend to be piecemeal and 
incremental. Yet, for there to be real change there must be a 
theory of change. For all his critical energy, Professor Griffith has 
little to offer by way of improvement. He seems content to despair 
and depose to the inevitable continuance of the judicial and 
political status quo. Indeed, he seems to believe that the conscious 
development of a set of general ground rules by parliamentarians 
and improved drafting? will “introduce order and principle into 
this part of the law.”*° McAuslan’s position is less obvious. While 
he advocates a genuine move toward greater public participation in 
planning law,*! he also seems to envisage a residual role for the 
courts.* 


IV. THE STRUGGLE FOR DEMOCRACY 


Legal scholars must redirect their considerable energies and 
imagination.” No matter how efficient the judicial process becomes, 





38 As Passmore noted, “the fact that we have to live with is that if most British 
philosophers are convinced that continental metaphysics is arbitrary, pretentious and 
mind-destroying, continental philosophers are no less confident that British empiricism is 
pbitisting, pedestrian and soul-destroying”; A Hundred Years of Philosophy (1956), 
p.459. 

39 See Griffith, “Constitutional and Administrative Law” in (P. Archer and A. Martin 
(eds.)), More Law Reform Now (1983), pp.58-59. 

4 See Griffith, Comment, New Society, November 19, 1981, p.32. 

41 Supra note 36 at pp. 19-20. 

42 Supra, note 1 at p.20. 

4 For a similar plea, see Loughlin, ante, note 6 at pp.672-673. 
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it is a marginal activity. To concentrate so much time and _ attention 
on the courts is to reinforce the mistaken belief that the courts lie 
at the heart of the legal and political process.“ Such misdirected 
activity diverts necessary talents away from the critical scrutiny and 
improvement of other modes of bureaucratic control.** Moreover, 
the academic preoccupation with judicial: review insulates and 
shields the real sources of bureaucratic maladministration from 
sustained exposure and eradication. A combination of theory and 
action is demanded. The first step is criticism of existing 
arrangements; this is a valuable source of enlightenment and 
liberation in itself. As Unger warns, “until the central problem .. . 
of domination is resolved, the search for community is condemned 
to be idolatrous, or utopian, or both at once.” However, it is ill- 
advised to rush into constructing grand plans for the “good 
society.” No matter how well-intentioned, the replacement of one 
form of domination by another must be studiously avoided. As 
much as individuals are the victim,.so they must become the 
liberators.” The challenge -is to suggest tangible and viable 
programmes through which society can rid itself of domination and 
begin to glimpse the way things might be. 

An obvious candidate for study is “participatory democracy.” 
Judicial review operates as a pale and perverse substitute for 
genuine and vigorous popular involvement and control. Indeed, 
the need for judicial review is premised on the failure of the 
institutional structure of British democracy to ensure’ meaningful 
citizen participation in government. At present, power is shuffled 
around among elite interest groups and the State is captive to 
private interests.“* The forums of popular choice—legislature and 
market—are deadlocked. Popular participation is reduced to the 
formal and sporadic ritual by which social arrangements are justified 
as the product of citizen choice rather than the imposition of 
elite preference. There must be “a revolution in democratic 





“ Not all scholars are guilty of this. E.g., J. Jowell and M. Partington engage in 
“applied administrative law”; see e.g..Welfare Law & Policy (1979). 

Very little attention is given by legal academics to the role of parliamentary 
committees or the Parliamentary Commissioner. What attention there is tends to be 
rather descriptive and uncritical; but see A. W. Bradley, “The Role of the Ombudsman 
in Relation to the Protection of Citizens’ Rights” [1980] Camb.L.J. 304. For a critical 
account, see Harlow and Rawlings, supra note 2 at pp.199-226. 

4 Unger, Knowledge and Politics (1975), p.252. 

“ For a full discussion of the need to resist this temptation, see Hutchinson and 
Monahan, ante note 12 at pp.834-836. 

‘8 See J. Habermas, The Legitimation Crisis (1975). This impasse is recognised and 
condemned by many liberal theorists. Fór instance, Ronald Dworkin concedes: “It is no 
doubt true, as a very general description, that in a democracy power is in the hands of 
the people. But it is all too plain that no democracy provides genuine equality of political 
power. Many citizens are for one reason or another disenfranchised entirely. The 
economic power of large business guarantees special political power for its managers. 
Interest groups, like unions and professional organisations, elect officers who also have 
special power. Members of entrenched minorities have, as individuals, less power than 
individual members of other groups that are, as groups, more powerful. These defects in 
the egalitarian character of democracy are well known and perhaps in part irremedial.” 
Political Judges and the Rule of Law (1980), p.281 (emphasis added). 
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consciousness.”“? A radical and substantive vision of a democratic 
` society has to be imagined and pursued. Democracy must become 
a way of daily life and embrace the exercise of all social power, 
public or private: “The idea of democracy is the cutting edge of the 
radical critique, the best inspiration for change toward a more 
humane world, the revolutionary idea of our time.”*° 
Such a project might best be able to respect the imperatives of 
historical contingency and social contradiction without becoming 
enslaved to them. Normative discourse and political conversation 
would be entrenched and the agenda of political debate and action 
would be constantly revised. Far from having an ambition of 
utopian harmony, a robust democracy would rely on disagreement 
and conflict as its motive force. Legal scholars must turn their 
attention and energies toward these challenging, but exciting 
possibilities. The tragic irony of the present practice and doctrine 
of judicial review is its defence in the name of democracy.* The 
reality is that that legal institution has helped to stymie the 
participatory initiative and dull the democratic imagination. Legal 
scholars must commit themselves to arresting and reversing this 
trend; “self-determination begins at home.” 


ALLAN C. HUTCHINSON* 


4 C. B. Macpherson, Democratic Theory: Essays in Retrieval (1973), p.184. The 
arguments that follow are pursued further in A. Hutchinson, “Of Kings and Dirty 
Rascals: The Struggle for Democracy” (1984) 9 Queen’s L.J. 54 and “Beyond No-Fault” 
73 Cal. L. Rev. (forthcoming). 

5 H, Pitkin and S. Shumer, “On Participation” (1982) 2 Democracy 43. See, also, J. 
Cohen and J. Rogers, On Democracy (1983), pp.146-183. 

51 Many argue, like George Bernard Shaw, that “democracy substitutes election by the 
incompetent many for appointment by the corrupt few”; see Man and Superman (1904), 
p.228. While it is true that there is much apathy and ignorance, a genuine long-term 
commitment to full democracy would test this fearful pessimism. For a critique in this 
vein, see Stewart, ante note 42 at pp.1792-1802. Democracy has the capacity to create 
and sustain its own momentum. As people began to reclaim control over their own lives, 
they might develop an appetite for more. Domination thrives when people lose the sense 
that social life is created by and can be changed by people. The present situation is not 
without hope. For instance, South Yorkshire have frozen fares since 1974. 

5 H, Marcuse, Essay on Liberation (1968), p.88. 

* Associate Professor, Osgoode Hall Law School, Toronto, Canada. In writing this 
paper, I have incurred many debts. I am grateful to Harry. Arthurs, Patrick Atiyah, John 
Evans, Michael Gottheil, John Griffith, Michael Kanter, Martin Loughlin, Derek Morgan, 
David Sugarman and, especially, Patrick Monahan. The final version of this paper was 
completed in June, 1984. 


THE CONCEPTUAL BASIS OF PRODUCT 
LIABILITY ` 


AT the very core of a product liability regime is the definition 
ascribed to the term “defective,” since proof of defectiveness is 
the touchstone of any claim. In keeping with its central 
importance, the problem of defining defectiveness has exercised 
the minds of legal scholars perhaps more than any other aspect 
of product liability law. 

The aim of this article is to analyse the various theories which 
have been proposed regarding the proper conceptual basis for 
defectiveness,” and to suggest a workable conceptual structure 
for a strict liability system. This will necessarily involve some 
discussion of the present legal position and of the theoretical 
nature of the contract/tort dichotomy, since both contractual and 
tortious concepts inform the definitions used and proposed for 
defectiveness. Recent recommendations for a strict product 
liability scheme in this country will then be examined in the light 
of the considerable experience of American product liability law. 
Also, the fact that many theories on the meaning of defectiveness 
are expressed in terms of cost-benefit analysis will lead to a 
consideration of the ability of courts to properly make such an 
analysis, and hence reach a rational decision. The main alternative 
to a cost-benefit approach will then be considered. 


DEFECTIVENESS—THE CONTRACT/TorT DICHOTOMY 


It has become an axiom of jurisprudence that contract law 
regulates obligations which have been voluntarily assumed, in 
contrast with the law of tort which concerns obligations imposed 
by law. A consequence of this is that contract law is about 
“giving effect to the private autonomy of contracting parties to 
a eee 


1! See e.g. Dickerson, “The Basis of Strict Products Liability” [1962] Ins.L.J. 7; 
Dickerson, “Products Liability: How Good Does a Product Have to Be?” (1967) 42 
Ins.L.J. 301; Fischer, “Products Liability—The Meaning of Defect” (1976) 39 Mo.L.Rev. 
339; Freedman, “Defect in the Products: The Necessary Basis for Products Liability in 
Tort and in Warranty” (1966) 33 Tenn.L. Rev. 323; Keeton, “Manufacturer’s Liability: 
The Meaning of Defect in the Manufacture and Design of Products” (1969) 20 Syracuse 
L. Rev. 559; Keeton, “Products Liability and the Meaning of Defect” (1973) 5 St. Mary’s 
L.J. 30; Montgomery and Owen, “Reflections on the Theory and Administration of Strict 
Tort Liability for Defective Products” (1976) 27 S.C.L.Rev. 803; O’Donnell and Thomas, 
“Design Litigation and Strict Liability; The Problem of Jury Instructions Which Do not 
Instruct (1982) 5 Journal of Products Liability (3) 185; Phillips, “The Standard for 
Determining Defectiveness in Products Liability” (1977) 46 Univ. of Cinc.L.Rev. 101; 
Rheingold, “What Are the Consumer’s ‘Reasonable Expectations’?” (1967) 22 Bus. Law 
589; Rheingold, “Proof of Defect in Products Liability Cases” (1970) 38 Tenn.L.Rev. 
325; Shapo, “A Representational Theory of Consumer Protection: Doctrine, Function 
and Legal Liability for Product Disappointment” (1974) 60 Va.L.Rev. 1109; Vetri, 
“Products Liability: The Developing Framework for Analysis,” (1975) 54 Ore.L.Rev. 
293; Wade, “Strict Tort Liability of Manufacturers” (1965) 19 S.W.L.J. 5; Wade, “On 
the Nature of Strict Tort Liability for Products” (1973) 44 Miss.L.J. 825. 

? The term is used here to mean shortcomings in product safety rather than quality. 
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make their own legal arrangements.”* Of fundamental importance 
are the terms of the agreement between the parties since in the 
event of any dispute these can be used to evidence what the 
parties intended, and expected, from the bargain. If the 
agreement is breached the remedy of monetary damages will 
often be sought, and the level of the award will reflect the value 
of the frustrated expectations of the innocent party. This 
protection of the economic interests of contracting parties by 
allowing financial compensation for disappointed expectations or 
loss of bargain is the primary policy aim of the law of contract. 
It has also been said to have a “deterrent or hortatory” function 
by providing incentives for parties to pay their debts and honour 
their promises.‘ 

In tort disputes there is usually no agreement between the 
parties and hence no easy way of ascertaining the expectancy 
interest of the: injured party. Instead, tortious liability is 
imposed in accordance with societal standards of fairness 
and reasonableness. Traditionally, these standards have been 
determined by balancing the magnitude of the risk inherent in 
the conduct at issue against the societal benefits or utility of that 
conduct.’ 

This balancing process is seldom explicity recognised by courts, 
but it is implicit in the conceptual infrastructure of negligence. 
Recent analyses of the theoretical basis of negligence have 
sought to identify the various factors which require to be 
balanced in the risk-benefit computation.® 

It is tempting to deduce from this utilitarian balancing process 
that, in deciding tort disputes, courts set standards for future 
conduct and thus that such decisions can have a deterrent effect. 
So, it has been argued, when courts attempt to decide on the 
defectiveness or otherwise of a product they are utilising a 
“relatively particularised normative standard” against which the 
product can be measured.’ But do courts really do this? It seems 
that courts set only a negative standard, for a decision that a 
product is defective does not give the court’s view as to how the 
product should have been designed. It simply states that the 
particular design in question is not societally acceptable.* Perhaps, 
then, courts in product liability cases are confined to settlement 





3 See Atiyah, “Contracts, Promises and the Law of Obligations” (1978) 94 L.Q.R. 193. 

4 Ibid. at p.198. 

5 Perhaps the most famous expression of this approach is the so-called “Learned Hand 
Test,” suggested in United States v. Carroll Towing Co., 159 F 2d 169 (2d. Cir. 1947). 

6 See e.g. Atiyah, Accidents Compensation and the Law (3rd ed., 1980) Chap. 2; 
Prosser, Law of Torts, (U.K. ed.), p.146 et seq.; and text accompanying notes 23-39, 
infra. 

7 Henderson, “Judicial Review of Manufacturer's Conscious Design Choices: The 
Limits of Adjudication” (1973) 73 Colum.L.Rev. 1531, 1533. 

8 Twerski, et al. “The Use and Abuse of Warnings in Products Liability—Design 
Defect Litigation Comes of Age.” (1976) 61 Cornell.L.Rev. 495, 527. 
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of the present dispute rather than the setting of standards for 
future conduct. 

The historical distinctiveness between contract and tort is 
evidenced by the separate tests for defectiveness which they 
employ. In the product liability context, contractual remedies 
usually arise from breach of section 14 of the Sale of Goods Act 
1979. The test here is whether or not the product was “of 
merchantable quality” or “fit for its purpose,” both of which are 
interpreted in terms of consumer expectations, which can be 
ascertained from the terms of the bargain. In negligence, liability 
is predicated on breach of a duty of care—the conduct of the 
producer, rather than the condition of his product, is concentrated 
on, and societal interests, rather than consumers’ expectations, 
are paramount. 

The paradigm of contract law is therefore that the disappointed 
party can get damages for the difference between the value of 
the product and its value had it complied with reasonable 
expectations. Any compensation for injury caused by the product 
is in the form of consequential damages. In tort, on the other 
hand, foreseeable costs and benefits are weighed, and if benefits 
are outweighed liability will ensue. It is thus axiomatic that 
contract is about product merchantability or fitness whereas tort 
is about product safety. 

Before leaving this section some consideration should be given — 
to a recent case which may come to be viewed as a seminal 
judgment on the erosion of the contract/tort dichotomy. In Junior 
Books Ltd. v. Veitchi Co. Ltd.,° damages were awarded, in tort, 
for purely financial losses caused by a defective product which did 
not pose a danger to persons or property. This decision could be 
viewed as importing into the law of tort a manufacturer’s warranty 
that goods are as merchantable and às fit for their purpose as the 
exercise of reasonable care could make them. It would seem then 
that the imposition of tortious liability for frustration of expectations 
is no longer the apostasy which it appeared to previous courts and 
to the dissenting Lord Brandon in the present case.!° However, 
any conclusion as to the effect of the decision should be qualified 
by the following caveats: (i) there was a considerable diversity of 
opinion amongst the judges; (ii) the degree of proximity between 
the parties was about as close to contractual privity as possible. 


PROPOSED DEFINITIONS OF “DEFECTIVE” IN A STRICT LIABILITY 
i REGIME 


We have seen that in the area of financial loss traditional 
differences between contract and tort product liability law have 


9 [1982] 3 All E.R. 201. 
10 Ibid. at p.218. 
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been challenged. The dichotomy would be eroded further, though 
from a different direction, ! were we to accept any of the 
definitions of defectiveness put forward in the various proposals 
for a strict liability regime in this country.. The reason for this is 
that the conceptual nub of each of the proposed definitions is the 
“consumer expectation test”—a product will be defective if it 
does not provide the safety which a person is entitled to expect. 
Thus, the cornerstone of strict tort liability would appear to 
smack strongly of contract. 
The proposals, in chronological order of promulgation, are: 


Strasbourg Convention,” Article 2(c)—“A product has a 
‘defect’ when it does not provide the safety which a person 
is entitled to expect, having regard to all the circumstances 
including the presentation of the product.” 

Law Commissions,” paragraph 48—“(a) a product should 
be regarded as defective if it does not comply with the 
standard of reasonable safety that a person is entitled to 
expect of it, and (b) the standard of safety should be 
determined objectively having regard to all the circumstances 
in which the product has been put into circulation, including, 
in particular, any instructions or warnings that accompany 
the product when it is put into circulation, and the use or 
uses to which it would ke reasonable for the product to be 
put in these circumstances.” 

Pearson Commission,“ paragraph 1237—“A product has a 
defect when it does not provide the safety which a person is 
entitled to expect, having regard to all the circumstances 
including the presentation of the product.” (The word 
“presentation” should be taken to include warnings and 
instructions. 

EEC n Directive, Article 4—“A product is defective, 
if being used for the purpose for which it was apparently 
intended it does not provide for persons or property the 
safety which a person is entitled to expect, taking into 
account all the circumstances, including its presentation and 
the time at which it was put into circulation.” 


It could be concluded that since the crux of each definition is 
the “consumer expectation test,” the strict tort notion of 
defectiveness has become imbued with a concept derived from 
the law of contract. However, the explanatory passages of the 
proposals make it clear that this was not the intention. The 
EEC memorandum categorically states that the definition of 
defectiveness is based on the safety of the product, and that it is 
“irrelevant whether a product is defective in the sense that it 





i1 Since the thrust of the proposals is towards product safety rather than economic 
loss. 

2 European Convention on Products Liability in Regard to Personal Injury and 
Death, DIR/Jur. (76) 5. 

3 1977 Cmnd. 6831. 

24 1978 Cmnd. 7054. 

15 Com. (79) 415. 
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cannot be used for its intended purpose. Such a concept of 

defectiveness belongs to the law of sale.”’© The Law Commissions 

develop this further: 
“In our consultative document we suggested that there were 
two possible approaches to the definition of defect. One was 
to. make the definition turn on safety; the other was to make 
it turn on merchantability. Having regard to our general 
conclusion in this report that strict liability should be 
confined to personal injuries, the latter approach is less 
suitable. Moreover as we pointed- out in our consultative 
document, such an approach has conceptual and practical 
difficulties. The main problem is that the standard of 
merchantability required depends on the terms and circum- 
stances of the contract under which the product is supplied 
including the price.”!” ; 


What then is the proper conceptual basis of this hybrid 
“frustration of expectations as to safety” test? An analysis of 
American product liability law, which employs a similar test, 
may shed some light on this problem. 


THE AMERICAN POSITION 


Product liability law in the United States has developed from the 
familiar negligence theory, through implied contractual warranty, 
and on to strict liability in tort. The conceptual bases of 
negligence and implied warranty correspond with those underlying 
our tort/contract dichotomy, and thus require no further treatment 
here. However, the theoretical basis of strict liability in tort, 
founded as it is upon a consumer expectation test, merits further 
discussion. 

Strict liability in tort did not emerge as a discrete theory but is 
historically rooted in implied contractual warranty. Tracing the 
development of “defectiveness” in strict tort, Wade states!®: 

“The initial approach to the problem was in the language of 
warranty cases. It was said that there was an implied 
warranty that the goods were of merchantable quality, or 
were suitable for the purpose for which they were sold... . 
The reasonable expectations of the buyer were utilised as 
guidelines in making the determination.” : 


This contract law approach was married to a traditional tort 
concept—unreasonable danger—to provide a bifurcated test for 
defectiveness which appears in S402A of the Restatement 
(Second) of Torts: liability will arise where a product is in a 
“defective condition unreasonably dangerous” to persons or 
property and thus causes harm. Conceptual difficulties generated 


16 Explanatory Memorandum Art. 4. 

17 Cmnd. 6831, para. 46. 

18 Wade, “On the Nature of Strict Tort Liability for Products” (1973) 44 Miss.L.J. 825, 
829. 
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by these crucial four words are summarised by Montgomery and 
Owen”: 


“The primary problem is that the black-letter text and the 
comments of 5402A. suggest rather schizophrenically that 
strict tort theory is founded both upon the contract law 
notion of the frustration of the consumer’s expectancy 
interest and upon the tort law touchstone of reasonableness. 
This dual approach is reinforced by the comments which 
define ‘defective condition’ as ‘a condition not contemplated 
by the ultimate consumer,’ and ‘unreasonably dangerous’ as 
‘dangerous to an extent beyond that contemplated by the 
ordinary consumer.’ Thus the comments quite clearly 
predicate liability upon the notion of product disappointment 
or frustration of the reasonable expectations of the ordinary 
consumer—a concept derived substantially from the law of 
contracts. However, although the phrase ‘unreasonably 
dangerous’ is defined in terms of the failure of a consumer’s 
expectancy interest, the inquiry must proceed further because 
of the clear tort flavour with which the phrase is imbued. 
Nor can a contract law test of liability be accepted 
unquestioningly in view of the fact that the ‘basis of liability 
(under S402A) is purely one of tort.” 


Interpretation of S402A’s criterion for liability has caused 
“considerable problems for American courts. Some have taken 
the view that the whole of the phrase “defective condition 
unreasonably dangerous” provides the test for liability while 
others have relied upon “defective condition” alone or “unreason- 
ably dangerous” alone. In one of the leading cases the 
“unreasonable danger” test was rejected on the grounds that it 
“burdened the injured plaintiff with proof of an element which 
rings of negligence.””! This absence of judicial consensus on the 
proper conceptual basis of defectiveness is reflected by the 
diversity of views espoused by American commentators and has 
fostered a healthy literature on the subject.” 


DEFECTIVENESS—A. COST-BENEFIT ANALYSIS? 


If, in keeping with the theory of strict liability, the reasonable man 
and his attendant spirits such as foreseeability and existence of 
duty, are to be exorcised from this area of the law then an 
alternative conceptual structure is required. The preponderance of 
opinion amongst American authors on the subject is in favour of a 
cost-benefit approach. These writers view strict tort as a development 
from negligence and have thus sought to extrapolate from S$402A’s 
criterion for liability a list of the various factors which have to be 
weighed in a cost-benefit analysis. These ‘decisional models’ bear 


19 Op. cit. pp.812-813. 
2 Ibid. 


21 Cronin v. J.B.E. Olsen, Inc., 8 Cal. 3d 121, 501 p.2d 1153 104 Cal.Rptr. 433 (1972). 
2 See note 1, supra. 
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many similarities to those suggested by Judge Learned Hand,” and 
others, for the resolution of negligence disputes, and have been 
used in product liability cases.“ Thus, cost-benefit analysis, a 
largely implicit decisional tool in negligence, has become explicitly 
recognised in strict tort. che l 

The distinction between a strict liability decisional model and 
a negligence one is that in the latter, the costs and benefits to be 
balanced are subject to the foreseeability rule whereas in the 
former, the manufacturer is deemed to have had absolute 
prevision or prescience of all the harm which the product 
causes.” Therefore, in negligence, cost-benefit is applied to the 
conduct of the producer whereas in strict liability it is applied to 
the performance of the product. Montgomery and Owen assert 
that the “risk/benefit approach inheres in the phrase ‘unreasonably 
dangerous’ and is the traditional basis for determining negligence 
liability,” and go on to propose the balancing of the following 
factors as a strict tort decisional model”: , 


i. the cost of injuries attributable to the condition of the 
product about which the plaintiff complains—the pertinent 
accident costs. 

ii. The incremental cost of marketing the product without the 
offending condition—the manufacturer’s safety cost. 

iii. The loss of functional and psychological utility occasioned 
by the elimination of the offending condition—the public’s 
safety cost. i 

iv. The respective abilities of the manufacturer and the 
consumer to (a) recognise the risks of the condition, (b) 
reduce such risks, and (c) absorb or insure against such. 
risks—the allocation of risk awareness and control between 
the manufacturer and the consumer. 


A number of other commentators suggest alternative decisional 
models, in varying degrees of sophistication. Wade takes the 
view that 


“Now that strict liability has become the dominant theory, 
with a definite indication that the liability may apply for any 
user - whether he is a purchaser or not, and even for 
bystanders who would be endangered and would be injured 
by the product, it is time to abandon the warranty way of 
thinking and its terminology just as we have abandoned 
other ‘impedimenta’ of the warranty approach . . . The time 
has come to be forthright in using a tort way of thinking and 
tort terminology.””’ 


77 Wade op. cit. p.834. And see generally Montgomery and Owen, op. cit. pp.814-818. 
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Concluding that this requires a risk-benefit approach, he gives 
seven factors to be balanced.” Fischer cites 15.7 Shapo lists 
13.*° Vetri takes nine pages to state his relevant considerations.”! 

Some writers suggest a single-factor test. Thus, Keeton would 
ask whether a reasonable manufacturer would market the product 
in a particular condition with full knowledge of the harm which 
in fact is subsequently caused by the condition.** Calabresi takes 
an economics-orientated approach, asking in his test “Who is 
best suited to make the cost-benefit analysis between accident 
costs and accident avoidance costs?”*? Both writers acknowledge, 





238 Ibid. pp.837-838. His factors are: (1) The usefulness and desirability of the 
product—its utility to the user and to the public as a whole. (2) The safety aspects of the 
product—the likelihood that it will cause injury, and the probable seriousness of the 
injury. (3) The availability of a substitute product which would meet the same need and 
not be as unsafe. (4) The manufacturer’s ability to eliminate the unsafe character of the 
product without impairing its usefulness or making it too expensive to maintain its utility. 

5) The user’s ability to avoid danger by the exercise of care in the use of the product. 
6) The user’s anticipated awareness of the dangers inherent in the product and their 
avoidability, because of general public knowledge of the obvious condition of the 
product, or of the existence of suitable warnings of instructions. (7) The feasibility, on 
the part of the manufacturer, of spreading the loss by setting the price of the product or 
carrying liability insurance. O’Donnell and Thomas, op. cit. pp.215 et seq., would add to 
the risk-utility balancing process the requirement that the plaintiff must establish that a 
feasible and practicable design alternative was available. It remains to be seen whether 
this formula receives judicial recognition, but this is thought unlikely in view of the 
burden such a test would place upon the plaintiff. 

2 Fischer, op. cit. p.359. His considerations are I. Risk Spreading. A. From the point 
of view of consumer: 1. Ability of consumer to bear loss; 2. Feasibility and effectiveness 
of self-protective measures, (a) Knowledge of risk, (b) Ability to control danger, (c) 
Feasibility of deciding against use of product. B. From point of view of manufacturer: 1. 
Knowledge of risk; 2. Accuracy of prediction of losses; 3. Size of losses; 4. Availability of 
insurance; 5. Ability of manufacturer to self-insure; 6. Effect of increased prices on 
industry; 7. Public necessity for the product; 8. Deterrent effect on the development of 
new products. II. Safety Incentive. A. Likelihood of future product improvement. B. 
Existence of additional precautions that can presently be taken. C. Availability of safer 
substitutes. 

3 Shapo, op. cit. pp. 1370-1371. His list is: 1. The nature of the product as a vehicle 
for creation of persuasive advertising images, and the relationship of this factor to the 
ability of sellers to generate product representations in mass media; 2. The specificity of 
representations and other communications related to the product; 3. The intelligence and 
knowledge of consumers generally and of the disappointed consumer in particular; 4. The 
use of sales appeals based on specific consumer charateristics; 5. The consumer's actions 
during his encounter with the product, evaluated in the context of his general knowledge 
and intelligence and of his actual knowledge about the product or that which reasonably 
could be ascribed to him; 6. The implications of the proposed decision for public health 
and safety generally, and especially for social programmes that provide coverage for 
accidental injury and personal disability; 7. The incentives that the proposed decision 
would provide to make the product safer; 8. The cost to the producer and other sellers of 
acquiring the relevant information about the crucial product characteristic and the cost of 
supplying it to persons in the position of the disappointed party; 9. The availability of the 
relevant information about the crucial product characteristic to persons in the position of 
the disappointed party and the cost to them of acquiring it; 10. The effects of the 
proposed decision on the availability of data that bear on consumer choice of goods and 
services; 11. Generally, the likely effects on prices and quantities of goods sold; 12. The 
costs and benefits attendant to determination of the legal issues involved, either by 
private litigation or by collective social judgement; 13. The effects of the proposed 
decision on wealth distribution, both between sellers and consumers and among sellers. 

31 Vetri, “Products Liability: The Developing Framework for Analysis” (1975) 54 
Ore.L.Rev. 293, 305-314. 

2 Keeton, “Products Liability and the Meaning of Defect” (1973) 5 St. Mary’s L.J. 30; 
Keeton “Products Liability—Inadequacy of Information” (1970) 48 Tex.L.Rev. 398. 

3 Calabresi, “Optimal Deterrence and Accidents” (1975) 84 Yale L.J. 656. 
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however, that some judicial consideration of the underlying 
factors would inevitably be necessary.* 

With the exception of Calabresi’s radical “cheapest cost 
avoider” test, which seems unlikely to win judicial approbation, 
all of the decisional models involve the court in the balancing of 
risks against utility with more or less complex formulae. _One 
absolutely crucial question must be asked—are courts able to 
make the necessary computation for this cost-benefit analysis? 


(a) Complexity of the Cost-benefit Approach 


There is a major mathematical difficulty inherent in the cost- 
benefit approach to decision making, judicial or otherwise—the 
balancing process can properly be carried out only if like is 
balanced against like. Thus, the factors to be balanced should be 
quantified in the same or equivalent units of measurement. In 
many areas of decision making, for example public policy, 
expression of quantitites in financial terms is demanded. The 
factors are “monetarised” and money costs are weighed against 
money benefits to give an economically rational decisional model. 
It is clear from the empirical evidence of product liability cases 
that courts do not attempt to take cost-benefit to these lengths. 
Indeed, they are patently not equipped to do so. Take, for 
example, two of the factors listed by Montgomery and Owen in 
their product liability decisional model—the cost of injuries and 
the utility of the product. Welfare economists would argue that 
monetary values could be ascribed to these factors—despite the 
absence of a recognised market for them—although there would 
probably be considerable disagreement as to the proper method 
of calculation. However, it is clearly ludicrous to expect courts 
to make such a computation. 

The alternative to this monetarisation of factors is simply to 
trade off costs and benefits in accordance with the decision 
maker’s own conception of their relative values. This is even 
more haphazard than the monetary model, but seems to be the 
type of cost-benefit analysis carried out by courts. 

If we accept that both negligence and, more overtly, strict 
product liability employ a cost-benefit approach to judicial 
decision making, we should realise that the method is at least 
imperfect, if not crude and irrational. 


(b) Are Some Product Liability Cases Polycentric? 


Fuller has advanced the view that in some cases judgmental 
problems are such as to render rational adjudication impossible 
and that such disputes are therefore not suited to being decided 
by courts.*° His theory is that in such cases the various issues are 





* See discussion in Montgomery and Owen op. cit. p.817. 
3s Fuller, “Adjudication and the Rule of Law” (1960) Proc.Am.Soc’y.Int’L.L. 1. 
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inextricably enmeshed —the problem is “polycentric.” Henderson, 
who has applied a similar thesis to product liability design— 
defect cases, explains that 


“polycentric problems are many centred problems, in which 
each point for decision is related to all the others as are the 
strands of a spider’s web. If one strand is pulled, a complex 
pattern of readjustments will occur throughout the entire 
web. If another strand is pulled, the relationships among all 
the strands will again be readjusted. A lawyer seeking to 
base his argument upon established principle and required 
to address himself in discourse to each of a dozen strands, 
or issues, would find his task frustratingly impossible. As he 
moved from the first point of his argument to the second 
and then to the third, he would find his arguments regarding 
the earlier points shifting beneath him. Unlike most of the 
traditional types of cases in which litigants are able, in 
effect, to freeze the rest of the web as they concentrate 
upon each separate strand, the web here retains its natural 
flexibility, adjusting itself in seemingly infinite variations, as 
each new point, or strand, in the argument is reached.”*° 


The author goes on to argue cogently that, in the light of the 
complex risk-benefit balancing process suggested as a test 
for defectiveness, product liability design-defect*” cases are 
polycentric and incapable of meaningful adjudication. He argues 
that many product liability cases which have been decided on a 
negligence theory were also polycentric but cites the relatively 
non-technical nature of these cases as the reason why polycentri- 
city problems did not render them unjusticiable. 

Henderson’s thesis is attractively and forcefully argued, but is 
not entirely persuasive.’ A number of design-defect cases in recent 
years have been decided by the application of a multi-factor 
decisional model. It is true, however, that there will be some 
design-defect cases which are, at worst, polycentric and at best 
very complex. Quantification and balancing of risk—benefit indicia, 
such as the usefulness and desirability of the product, could be 
almost impossible. If such cases are to admit of rational adjudication 
then a test other than the cost-benefit calculus may be required. 
The “consumer expectation test” is sometimes posited as a workable 
alternative. 





% Henderson, op. cit. p.1536. 

37 As opposed to manufacturing defect and failure-to-warn cases. 

38 See criticism in Twerski et al., op. cit. and reply by Henderson, “Design Defect 
Litigation Revisited” (1976) 61 Cornell. L.Rev. 541. See also, Finnegan v. Havir Manuf. 
Corp. (1972) 60 N.J. 413, 290 A.2d 286; Phillips v. Kimwood Machine Co. 269. (1974) 
Ore, 485, 525, P.2d 1033; Driensonstok v. Volkswagenwerk A.G., 489 F.2d (4th Cirl, 
1974); Caterpillar v. Beck, 593 F.2d 871 (Alas. 1979); Suter v. San Angelo Foundry 
Machine Co., 81 N.J. 150, 406 F.2d 140 (1979); Bowman v. General Motors Corp., 427 
F. supp. 234 (E.D.Pa. 1977); Cepeda v. Cumberland Engineering Co., 76 N.J. 152, 386 
A.2d 816 (1978), for judicial application of a multi-factor decisional model. 
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THE CONSUMER EXPECTATION TEST 


It was noticed earlier that the crucial wording of S402A bases 
liability on a-finding that a product is “in a defective condition 
unreasonably dangerous to the user or consumer,” and also that 
both “defective condition” and “unreasonably dangerous” are 
defined in terms of the expectations of the consumer. Moreover, 
all proposals for a strict liability regime in this country predicate 
liability on the absence of the “safety which a person is entitled 
to expect.” 

On a superficial analysis the test seems worthwhile, upholding 
a firm tenet of strict liability—attention should be focused on the 
condition of the product rather than the conduct of the 
manufacturer. Further, the test explicitly recognises the contract 
history of S402A’s strict liability. However, the test has come in 
for criticism from many United States commentators,” despite 
its having been applied in a number of cases.” 

One difficulty is that a consumer may know of a defect or 
danger inherent in a product, perhaps because it is obvious or 
because the user’s attention has been drawn to it by a warning. 
In such circumstances the user cannot expect any greater safety 
than that known, and obviously dangerous products may not be 
held to be defective. Vincer v. Esther Williams All Aluminium 
Swimming Pool Company“ clearly illustrates this point. The case 
concerned a swimming pool, ‘situated above ground, access to 
which was by a retractable ladder. A two-year-old child climbed 
the ladder, which had been left in the down position, and fell 
into the pool sustaining severe brain damage. It was claimed that 
the pool had a design defect in that fencing around it could have 
been extended to include a safety gate at the top of the ladder. 
The court rejected this contention, reasoning thus: 


“The test in Wisconsin of whether a product contains an 
unreasonably dangerous defect depends upon the reasonable 
expectations of the ordinary consumer concerning the 
characteristics of this type of product. If the average consumer 
would reasonably anticipate the dangerous condition of 
the product and fully appreciate the attendant risk of injury, 
it would not be unreasonably dangerous and defective.””” 


Another problem with the consumer expectation test:is the 
logical difficulty of applying it to cases where bystanders, rather 
than users, suffer injury. Bystanders may have no knowledge of 
the existence of the product and therefore no expectations 
regarding its safety. Also, many products created in this 


3 See e.g. Montgomery and Owen, op. cit., pp.823-824; Fischer, op. cit, pp.349-352. 

® Fischer, op. cit. P.348, cases cited at note 76. ` 

41 69 Wisconsin 2d 326, 230 Northwestern 2d 794 (1975). See further, Weinstein, et al, 
Products Liability and the Reasonably Safe Product (1978) pp.45 et seq. 

%2 Vincer, supra, per Hansen J. ` 

* See further Fischer, op. cit., p.39. 
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technological era are too complex for a consumer to form any 
rational impression of the safety to be expected. 

In view of these difficulties a number of courts have eschewed 
the consumer expectation criterion.* It could be argued, however, 
that at least some of the criticisms of the test result from a 
misunderstanding of its application. The expectations concerned 
are not those which the particular consumer actually had but are 
those which the average consumer was entitled to have. Thus, a 
bystander may have no knowledge of the existence of a product 
but he has a general expectation of, or entitlement to, being safe 
in its presence. Complex or technological products give rise to 
the same generalised expectancy or entitlement. If courts are 
required to go further than this, and assess particular expectations 
in a given case, then the question of how these expectations are 
to be measured will arise. Conceptual problems which would 
result were adverted to, in the context of financial loss, by Lord: 
Brandon in his dissenting judgment in Junior Books Ltd. v. 
Veitchi Company Lid.*: 

“In any case where complaint was made by an ultimate 
consumer that a product made by some persons with whom 
he himself had no contract was defective, by what standard 
or standards of quality would the question of defectiveness 
fall to be described? In the case of goods bought from a 
retailer, it could hardly be the standard prescribed by the 
contract between the retailer and the wholesaler, or between 
the wholesaler and the distributor, or between the distributor 
and the manufacturer ... It follows that the question by 
what standard or standards alleged defects in a product 
complained of by its ultimate user or consumer are to be 
judged remains entirely at large and cannot be given any 
just or satisfactory answer.” 


It is submitted, with respect, that there is an alternative yardstick 
by which expectations can be assessed—advertisements and 
representations by the manufacturer, upon which the consumer 
probably places more reliance than the retail contract. In most 
consumer contracts the price is fixed or recommended by the 
manufacturer and is thus not open to negotiation. Most variations 
in price result from sales policy rather than any difference in the 
quality or safety of the product. The view that expectations may be 
created only by reference to terms of the bargain, such as price, is 
therefore inapposite to modern consumer contracts. 

It is suggested, then, that expectations as to safety can arise 
other than from the terms of a contract and that there may be a 





“ Montgomery and Owen, op. cit. p.823. 

45 Fischer, op. cit., p.353 cases cited at note 103. 

“ [1982] 3 All E.R. 201, 218. His Lordship’s remarks concerned expectations as to 
quality. The case did not involve a decision on expectations as to safety, but similar 
arguments apply. 
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place for the consumer expectation test in tle conceptual structure 
of strict product liability. 


A ContTract/ToRT COMPROMISE—ITHE COMPOSITE TEST 


It has been noticed that in the United States there are two main 
theories on the conceptual basis of strict liability for defective 
products. One approach involves the extrapolation of a set of 
factors which have to be balanced in a cost-benefit computation 
and the other involves comparison between the performance of the 
product and the expectations of the consumer. The balancing of 
risks against benefits has become a standard tool in the analysis of 
negligence cases. In strict liability the computation is rather 
different from that used in negligence. In the former the producer 
is imputed with “absolute prevision of all harm the product actually 
causes,”“ whereas in the latter the “risks” element in the balancing 
process is evaluated in terms of reasonable foreseeability. However, 
for both the thrust is towards product safety. 

In many cases this balancing process will be applied without 
difficulty but in others polycentricity, or at least complexity, will 
cause serious judgemental problems. The consumer expectation 
test is sometimes presented as a workable alternative to the risk- 
benefit calculus, but it too has an inherent limitation in that it may 
be difficult to ascertain consumer expectations where there is no 
agreement between the parties. ; 

Acknowledging that there are difficulties with each of the two 
approaches to defectiveness outlined above, the search for an 
alternative can proceed along two paths: first, towards a wholly 
new test, like that suggested by Calabresi“; or secondly, to a 
compromise between the two existing theories. It seems clear that 
a wholly new test such as Calabresi’s economic model would not 
be recognised by courts, who would refer to work within the 
parameters of existing, accepted, doctrine. The other possibility, a 
composite of the two tests has, however, received some judicial 
recognition. : 

In Barker v. Lull Engineering Company Inc.,“ The California 
Supreme Court addressed the problem of design defectiveness and 
concluded that a product would be defective (a) if the product 
failed to perform as safely as an ordinary consumer would expect 
when used in an intended or reasonably foreseeable manner or (b) 
if the benefits of the challenged design are outweighed by the risk 
of danger inherent in such a design. Thus, by using the conjunctive 





47 See notes 24 and 25, supra. 

4 Supra note 33. A 

4 20 Cal. 3d 413, 143 Cal.Rptr. 225 (1978). For an interesting critique of this case see 
O'Donnell and Thomas, op. cit. pp.197-202. See also, “Zimmerman, The California 
Supreme Court’s Attempted Balancing Act” (1978) 2 Journal of Products Liability (4) 
215; Cartwright, “Analysis of Recent California Supreme Court Case of Barker v. Lull” 
(1978) 2 Journal of Products Liability (2) 79. 
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“or” the court contemplates that proof of either would result in a 
finding of defectiveness. 

Judge Wisdom framed the issue in a slightly different form, but 
made essentially the same point, in Welch v. Outboard Marine 
Corp.” Commenting upon the basis of liability, he said, “a product 
is defective and unreasonably dangerous when a reasonable seller 
would not sell the product if he knew of the risks involved or if the 
risks are greater than a reasonable buyer would expect.” Again, 
the standard is articulated in the form of alternatives, and proof of 
either would suffice. It is worth noting, in passing, that the Welch 
test takes account of the distinction between strict liability and 
negligence by imputing to the producer absolute prevision or 
prescience of the resultant harm. 

This hybrid approach to defectiveness seems to be a logical 
replacement for the tort-only or contract-only tests, and could 
provide a workable interpretation of the test proposed for a strict 
liability regime in this country. It is not suggested that this 
compromise would preclude problems of polycentricity or complexity 
in product liability cases, but it would at least allow courts to take 
advantage of an alternative ground where such problems arise. The 
alternative, frustration of expectations aroused by reasonable 
reliance on the manufacturer’s advertising and representations, or 
by the consumer’s generalised expectancy, could in many cases be 
productive of a more rational decision. 


CONCLUSION 


The traditional dichotomy between contract and tort is founded on 
the view that contract concerns consumer expectations whereas tort 
is about societal standards of acceptable safety. However, the law 
of contract has for many years allowed compensation for physical 
harm resulting from defective products. In this way it has been 
recognised that as well as expectations as to quality consumers 
have expectations as to safety, violation of which leads to 
contractual damages. Conversely, the decision in Junior Books 
Ltd. v. Veitchi Co. Ltd.” could be interpreted as a move away 
from the. “safety” emphasis of tort towards compensation for 
frustrated expectations as to quality. Thus, the distinction blurs. 
The definitions of defectiveness contained in the proposals for a 
strict liability regime in this country give a hybrid test for liability: 
failure of the product to meet the standard of safety which a 
person is entitled to expect. Use of the word “entitled,” taken 
together with the explanatory comments in the proposals*? which 
seek to’ predicate liability on lack of safety, may imply a cost- 
benefit conceptual basis of defectiveness. Although this. test will 


5 481 F 2d 252 (Sth Cir. 1973). See discussion in Montgomery and Owen, op. cit., 


* pp.843-845. =. |. 
51 [1982] 3 Al E-R. 201. 
_ ™ See notes 12-17, supra, and accompanying text. 
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often be workable, some cases will involve problems of polycentricity 
or complexity rendering them less susceptible to resolution. The 
proponent of the theory that some product liability cases will be 
polycentric takes the view that, in such cases, the court may be 
tempted to decide on other, artificial, grounds (e.g. failure to 
warn) rather than the real issue.® This would, of course, be totally 
unsatisfactory. 

An approach which, though not obviating all of these problems, 
may mitigate some of their effects is the alternative consumer 
expectation or risk-benefit test suggested earlier. The least that can 
be said about this composite test is that a larger number of cases 
will be rationally adjudicable than if the risk-benefit test was used 
exclusively. 

Finally, a word about economic loss. The Junior Books case, 
adverted to earlier, is cited in this discussion only to evidence a 
weakening in the rigidity of the contract/tort dichotomy. The case 
concerned tortious liability for purely financial loss, and so is not of 
direct relevance to the present discussion since the thrust of the 
proposals for change, and of the United States Second Restatement, 
is towards product safety. It is a moot point whether financial loss 
of the type compensated in the case would be covered in a new 
strict liability regime, or would remain under the aegis of 
conventional negligence. However, the establishment of a consumer 
expectation bridgehead in the conceptual basis of defectiveness 
could, in later years, facilitate an extension of strict liability to 
financial loss. 


ALISTAIR CLARK LL.B.* 





53 Henderson, op. cit. 
* Lecturer in Law, University of Strathclyde. 
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NOTES OF CASES 


A CRIMINAL RESULT? 


Ir is now some 15 years since the House of Lords’ decision in 
Sweet v. Parsley’ reasserted the so-called presumption of mens rea 
in criminal statutes. Despite that strong statement of principle, on 
a number of occasions in the intervening years the courts have 
been prepared to impose strict liability.2 In a recent decision, 
Wings v. Ellis, the House of Lords itself has found that even 
where an offence has an express requirement of knowledge, mens 
rea is not required as to a basic element of the actus reus. The 
central theme of this note will be that the House could have 
avoided the quagmire of strict liability had it paid more careful 
attention to an analogy drawn by the Divisional Court to one of 
the House’s own previous decisions, R. v. Miller.* j 

The statutory provision in issue in Wings was that contained in 
section 14(1)(a) of the Trade Descriptions Act 1968, which makes 
it an offence for a person, in the course of a trade or business, to 
make a statement which he knows to be false as to the 
matters specified in the subsection, inter alia, the. provision of 
accommodation. Early in 1981 Wings issued a quarter of a million 
holiday brochures which contained a false statement that a 
particular hotel was air-conditioned. In May 1981 the company 
became aware of the inaccuracy in the brochure and on June 1 
sent a mémorandum to all company staff and sales agents informing 
them of the error and instructing the latter to inform travel agents 
and customers. Clients who had already booked were sent a 
corrective letter. In January 1982 a Mr. Wade read the uncorrected 
brochure and without being informed of the error booked a holiday 
at the relevant hotel. On his return, his complaint to the local 
trading standards department resulted in the prosecution under 
section 14(1)(a) which culminated in the appeal before the House. 

The House held that knowledge of the falsity of the statement 
was required, but knowledge that a statement was actually being 
made was not. Their Lordships restored the conviction on the basis 
that the company knew as early as May 1981 that the statement 
was false, and that it was irrelevant that in January 1982, the time 
when the statement was regarded as being made, the company 
believed that it would only be read in its corrected form. 

Although the decision was unanimous, as Lord Brandon pointed 
out, the explanations contained in the various speeches differed in 





«>? 1 [1970] ACC. 132. | 
? See e.g. Alphacell v. Woodward [1972] A.C. 824 and, in particular R. v. Howells 
. [1977] Q.B. 614 (C.A) -> i 
2 ssil 3 W.L.R. 965. | 
4 [1983] 2 A.C. 161. 2 
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emphasis and indeed, it might be added, in completeness. Lord 
Brandon seemed to be concerned mostly with the form of the 
certified question whilst Lord Templeman for his part devoted 
most of his opinion to the relevance of the statutory defence 
contained in section 24 of the 1968 Act. Lords Scarman and 
Hailsham delivered the two fullest speeches. Lord Hailsham’s 
opinion was distinctive in that he only restored the respondent’s 
conviction with reluctance, whilst Lord Scarman, with whom Lord 
Keith was content to agree, was the one to deal most explicitly 
with the relevant issues. In particular he dealt with the respondent 
company’s argument that the essence of the offence is knowingly 
making a false statement by pointing to the actual words used in 
section 14(1)(a) which only expressly require knowledge of falsity. 
By way of contrast, section 14(1)(b) has the mens rea adverb 
“recklessly” before the phrase “to make a statement.” 

Undoubtedly, the question arises why the draftsman did not 
similarly use the adverb “knowingly” in section 14(1)(a). A possible 
explanation is that he was trying to ensure that the courts did not 
read the requirement of knowledge as applying merely to the act 
of statement and as not extending to its falsity. Thus it may be that 
the draftsman having bolted the back door, their Lordships have 
walked straight in through the front! 

Two other arguments were used by the House to justify the 
partial imposition of strict liability. First, the Act, according to 
Lord Scarman “is not a truly criminal statute. Its purpose is not the 
enforcement of the criminal law but the maintenance of trading 
standards.” Whilst it may be conceded that the overall function of 
the Act is regulatory in nature, section 14 stands apart® from the 
other offences under the Act in that it is the only one to expressly 
require any mental element. Why should Parliament have expressly 
required knowledge of falsity if this section, as distinct from the 
Act as a whole, is merely concerned with the maintenance of 
trading standards? Surely any false statement would threaten those 
standards (in the sense that the public would be misled) and the 
innocence of the defendant could be catered for by section 24.6 
Furthermore, the express requirement of knowledge in the charge 
means that the conviction will carry with it a certain stigma which 
is a classic indication of a truly criminal offence.” Indeed Lord 
Hailsham had reservations about the wisdom of imposing liability 
for an offence “which ordinary people would read as containing an 





$ See the Review of the Trade Descriptions Act 1968. Cmnd. 6628 (1976), para. 40 et 
seq. where the reasons for distinguishing s.14 from the rest of the Act are discussed 
(although the Review concluded that s.14 should be amended to remove the distinction). 

* The House appears to be adopting the same view as the Review (supra note 5) that 
the s.14 offence ought not to be treated differently from the other offences under the Act 
and seems to ignore the fact that Parliament clearly did regard it differently whilst still 
paying lip service to the fiction that the imposition of strict liability is a matter of 
ascertaining the intention of Parliament. See e.g. Lord Scarman at p.980d. 

7 See Lord Reid in Sweet v. Parsley [1970] A.C. 132, 149. Note that on indictment the 
maximum penalty is two years’ imprisonment. 
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implication of fraud, but where the offender was of excellent 
reputation and had acted honestly.”® 

Secondly, three of their Lordships specifically referred to the . 
availability of what is commonly called the “non-negligence” 
defence in section 24 of the 1968 Act, which mitigates the apparent 
severity of strict liability. Whilst this may be to some extent true, it 
was of little comfort to the respondent company, since they had 
failed to plead section 24 as a defence, and furthermore it leads to 
a number of problems in the enforcement of section 14 as a whole. 

One of the principal problems facing enforcement officers will be 
without doubt the inter-relationship between sub-sections 14(1)(a) 
and (1)(b) and how far the latter is also to be regarded as imposing 
strict liability. Using Lord Scarman’s approach to section 14(1)(a) 
and considering the position of the adverb “recklessly,” it could be 
argued that section 14(1)}(b) requires recklessness as to the whole 
of the actus reus? which would leave little scope for section 24 to 
apply to section 14(1)(b), whereas, as already indicated, the 
majority of the House thought that it would provide a defence to 
the strict liability aspect of section 14(1)(a). Thus a somewhat 
incoherent picture of the section as a whole is presented to those 
who have to enforce it. 

Some, if not all, of the problems discussed so far may well have 
been avoided if the House had been prepared to follow the 
approach adopted by the Divisional Court?” which had characterised 
the offence as a result-crime and applied the reasoning of the 
House of Lords in the earlier case of R. v. Miller.’ Under that 
approach the lack of knowledge of falsity at the time of publishing 
the brochure was no defence provided that such knowledge was 
acquired at some stage during the accused’s conduct causative of 
the result, the result being, in this case, the statement being read 
by Mr. Wade. The question would then become whether Wings’ 
conduct after gaining the relevant knowledge could be described as 
being causative of the result, i.e. whether they had taken any 
reasonable opportunities open to them to prevent the statement 
being read in the future. Where the Divisional Court is perhaps 
open to criticism, as Lord Templeman pointed out, is that they 
appeared to make “their own dubious finding . . . that when Wings 
discovered that the statement in the brochure was false they 
immediately did all that could reasonably be expected in order ‘to 
neutralise the error...” 





® Cf. Glanville Williams, “Convictions and Fair Labelling” (1983] C.L.J. 85 and see 
Lord Hailsham at p.973: “. . . anyone reading an account of the conviction after reading 
the section would think that the offender had been convicted of fraudulent conduct.” 

° Or at least recklessness as to the making of the statement, but not as to its falsity, 
ata would achieve a result precisely opposite to that achieved in Wings on 
s.14(1)(a). 

30 [1984] 1 W.L.R. 731. 

11 [1983] 2 A.C. 161. 
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Lords Hailsham and Scarman, however, rejected the analogy of 
Miller not because of the view ‘they took of the facts but on 
grounds which apparently restrict the ambit of that decision. Lord 
Hailsham would have “happily” followed the Divisional Court in 
invoking Miller “had the case been one of recklessness and not 
knowledge” and described Miller as a “decision involving an 
analysis of what is involved in the state of mind known as 
recklessness.”!? In fact, Lord Diplock, who delivered the sole 
opinion in Miller spoke more generally in terms of the accused’s 
state of mind falling “within the description of one or other of 
the states of mind that are made a necessary ingredient of the 
offence . . .”’? and gave an example of liability for an intentional 
as opposed to a reckless failure to act. There is nothing in Miller to 
suggest that the House was only laying down a principle applicable 
to crimes of recklessness as Lord Hailsham seemed to suppose. 

Lord Scarman, on the other hand, appeared to consider Miller 
to be inapplicable on the grounds that the offence of making a 
false statement is not a result-crime: “Making a statement consists 
of the act of statement. If it has consequences so be it: the 
consequences are not the statement.” This is no doubt true enough 
of many statements and it is equally true that an offence can’ be 
committed under section 14(1)(a) without it being a result-crime, 
e.g. where an oral statement is made which the maker knows to be 
false at the moment of speaking.” But the form of offence relied 
on in Wings only took place when Mr. Wade read the brochure in 
January 1982,'° and this was.a separate statement from the 
(innocent) one which took place when the brochure was published." 
Surely here the reading of the brochure is a consequence and it is 
part of the statement. It can hardly be merely part of the 
respondent’s conduct since it is an act by the customer and thus it 
is properly regarded as a result of the respondent’s conduct 
(provided it is not a consequence legally independent of the 
respondent’s conduct, e.g. if the respondent had withdrawn all 
copies of the brochure and Mr. Wade had read the statement in a 
competitor’s brochure which had been illegally copied from the 
Wings’ brochure). 





12 It seems Lord Hailsham would have been prepared to apply Miller to s.14(1)(b)! 

13 [1983] 2 A.C. 161, 175-176. 

1 The House was critical of the Divisional Court for misinterpreting the Court of 
Appeal’s decision in R v. Thomson Holidays Ltd. [1974] Q.B. 592 to mean that a 
statement was only made when communicated but their Lordships made it equally clear 
that communication is one of the occasions on which a statement is made (see e.g. Lord 
Hailsham at p.971 and Lord Scarman at p.981). 

15 The same might be true of the moment of publishing a brochure, as in Wings, 
although knowledge of falsity would be required for liability. Even here there may be a 
time gap between, e.g. making (innocently) an incorrect draft and it actually being sent 
out from the printers during which knowledge of falsity might be acquired which might 
make the result-crime analysis appropriate. 

16 As Lord Scarman noted at p.977, the prosecution tied its case to this date. 

” Rv. Thomson Holidays Ltd. [1974] Q.B. 592. 
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In truth, whether consciously or not, Lord Scarman has 
perpetrated a linguistic sleight of hand. One could adopt the same 
technique apparently to show that murder is not a result-crime, 
e.g. “Murder consists of the act of killing. If the act has 
consequences so be it: the consequences are not the killing.” This 
is possible because we happen to have'® the verb “to kill” available 
to express succinctly the notion of doing an act which causes death, 
just as the decision in Thomson” and in Wings means that we now 
have the expression “to make a statement” to cover, inter alia, the 
issuing of a brochure which results in a false statement being read 
by someone for whom the brochure was intended. 

It is submitted that the particular form of the offence relied on 
in Wings was a result-crime and that it is sensible to apply the 
reasoning in Miller to any offence where there is some time gap 
between the accused’s initial acts and the ultimate fulfilment of all 
the conditions necessary for liability, during which the accused’s 
state of mind may have changed from being innocent to being 
culpable and where he had an opportunity to prevent those 
conditions being fulfilled. 

Whilst the actual conviction of Wings may be defensible in that 
they could possibly have been reasonably expected to do more to 
prevent the uncorrected statement being read, the reasoning behind 
the decision is unconvincing and involves an unnecessary application 
of strict liability and an inappropriate restriction on the concept of 
a result crime.” The House, in straining to achieve'a favourable 
result may well have scored an own goal. 


GRAHAM STEPHENSON* 
RICHARD TAYLOR* 


COMPUTER SALES: “CAVEAT DISTRIBUTOR” 
INTRODUCING a computerised office system can be a harrowing 
experience—not least for the company which supplies the 
equipment. Such is the effect of a recent High Court decision. 

In MacKenzie Patten & Co. v. British Olivetti Ltd.’ the plaintiffs 
were a two-man firm of solicitors, who, “knowing nothing about 
computers,” but being worried about the state of their office 
administration, invited the defendants’ salesman to call and discuss 
their problem. The salesman “inspired their respect and confidence” 


18 Cf. Williams, Textbook of Criminal Law (2nd ed, 1983), p.77. See also Bentham, 
Introduction to the Principles of Morals and Legislation, Chap. VII. 

1 Supra, note 17. 

2 Despite Wings v. Ellis, the distinction between result-crimes and conduct crimes, 
which appears to originate from Gordon’s Criminal Law of Scotland (1967) (see now 2nd 
ed. (1978) at p.63) is becoming increasingly fashionable in the House of Lords. See Lord 
Roskill in R v. Berry [1984] 3 W.L.R. 1274, 1279 for a recent example. It is, therefore, 
all the more important that the concept be properly analysed. The lesson of the present 
case is perhaps that some crimes have a dual nature in that sometimes they merely 
involve conduct but on other occasions they require results. 

* Lecturer in Law, Lancashire Polytechnic. 

1 Judgment of Michael Davies J. in the Q.B.D., January 11, 1984. Reported only on 
LEXIS. 
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telling them that “he hoped to sell equipment which would resolve 
their problems.” This was, in the plaintiffs’ words, “the answer to a 
maiden’s prayer.” A B.O.L. mini computer was duly installed in 
the plaintiffs’ office. a) 

Nine months later the plaintiffs, who had never used the 
machine, claimed that it was of no use to them and sued the 
defendants. The machine which the salesman had assured them 
was “the best in the market for their firm and the functions they 
needed,” and an “up to date, modern” system which could be 
operated, after the defendants’ comprehensive training, by “any 
reasonable man” turned out, the plaintiffs claimed, to be obsolete, 
over-priced, impossibly difficult to use and incapable of performing 
functions which the plaintiffs had specified as essential. 

The terms under which the equipment was supplied limited the 
plaintiffs’ cause of action. The defendants had sold the system to a 
third party, a finance company, from whom the plaintiffs hired it. 
With no line of argument open to them within the Sale of Goods 
or Consumer Credit legislation,” the plaintiffs relied on a common 
law warranty in a collateral contract, of which they alleged the 
defendants were in breach.? 

There was clearly a great deal of confusion over what exactly the 
plaintiffs had asked for, and what exactly they had been offered. 
The defendants were market leaders who had supplied many 
solicitors with computerised systems. What they were offering, 
however, was a package. On the same principle as a’ package 
holiday, a software package will give the user more-or-less what he 
needs, but it will very rarely meet his exact requirements. This is 
the difference between a program costing £3,000 and one which is 
custom-built for £30,000. However, a package can be modified 
with varying degrees of effort and expense, depending upon the 
additional function required. In the case of MacKenzie Patten, this 
was electronic diarisation. The plaintiffs admitted that they had 
individually placed quite a different emphasis on the required 
functions. Whereas diarisation was one partner’s “primary enthusi- 
asm” for the machine, the other dismissed it as of minimal 
importance. The defendants said that in any event, their salesman 
had expressly told the plaintiffs that diarisation was “not part of 
the package.” 

The judged preferred the plaintiffs’ evidence. Since this was for 
them “an important transaction, a costly transaction and an unique 
transaction,” they were more likely, in his opinion, to know the 
exact terms upon which they had agreed than the defendants, to 
whom they were “just another solicitor customer.” 





? The transaction took place in 1980, before the Supply of Goods & Services Act 1982 
was passed, but if it arose today, there would still be no cause of action as between the 
two parties in respect of terms implied either by that or the Sale of Goods legislation, 
nor would s.56 of the Consumer Credit Act 1974 be applicable. 

? They also alleged misrepresentation and negligence, which the judge, having decided 
in their favour on the point of the warranty, did not consider. 
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The plaintiffs’ rejection of the machine was for reasons beyond 
its functional capacity. They had, additionally, found it difficult to 
use. The defendants’ case was that they had not given it a chance; 
that they had quickly lost enthusiasm and become unco-operative 
and that the root cause of this was the arrival on the scene of a 
human agent, whom they-employed to do the books. The machine 
then became superfluous. After hearing conflicting opinions from 
expert witnesses (upon whose evidence he said the case probably 
did not turn) the judge found that the machine was unsuitable for 
the plaintiffs’ needs in 1980—because it was obsolescent, because 
the defendants could not train the plaintiffs’ employee to operate it 
and because, in any event, the plaintiffs did not need a computer. 

The defendants were held to be in breach of warranty, and 
damages were awarded to cover the plaintiffs’ total contractual 
obligation to. the finance company, and the payments already 
made. The defendants’ submission that this calculation effectively 
gave the plaintiffs the remedies of rescission and restitution was 
rejected. Under the circumstances the plaintiffs could not be 
expected, it was held, to have kept the machine, made the best use 
of it that they could and claimed the difference in value. 

The real significance of MacKenzie Patten is likely to be seen in 
the courts’ interpretation of implied terms in sales of computers, 
falling prices making sales more likely nowadays than the type of 
transaction in that case. In measuring merchantability’ the user’s 
“reasonable expectations”? depend largely upon the description 
applied to the goods. Here the computer industry has clearly fallen 
victim to its own aggressively competitive marketing style. In order 
to sell their product, both hard and software manufacturers 
customarily make extravagant claims. 

For the majority of potential users, however, these claims are 
simply the “bait” that draws them into the market generally, which 
they then peruse—warts and all. This marketing technique does 
not sit comfortably within the traditional framework of the law of 
contract, which regards a promise as a promise and leaves little 
room for “reasonable” interpretations. To safeguard themselves, 
computer salesmen could adopt similar tactics to other professionals, 
notably surveyors, promising no more than the bare minimum— 
but this would not sell the product. The requirement of “fitness for 
purpose”® raises a further problem all too familiar in computer 
sales. People’s reasons for buying a computer are complex and 
frequently have no basis in logic. Advertising convinces some 
businessmen that the presence of a machine in the office will 
increase efficiency, but they have no idea how or why. Others are 
influenced by advertising or, more commonly, the endorsement of 
a friend, in favour of a particular model, and will insist upon their 


4 s.14(2) of the Sale of Goods Act 1979. 
5 Ibid. s.14(9). 
6 Ibid. s.14(3). 
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dealer supplying that “model, even though software availability 
makes another far more suitable to their needs. Many new users 
cannot: begin to identify their needs and rely upon a dealer to 
explain what a computer can do for them. The dealer, on the other 
hand, needs the, user to explain what he wants the machine to do. 
Some new users persist in regarding a computer as an independent 
agent, and believe that. it can perform--the impossible or, 
impermissible. For instance, the plaintiffs’ enthusiasm for diarisation, 
in this case was based on ‘the misconception that possession of a 
computer would give them access to a database at the Central 
Criminal Court, and show the progress of trials in which they were 
involved.” Electronic diarisation, although not widely used in 1980, 
when this transaction took place, was capable of achievement on 
the plaintiffs’ system at comparatively little extra cost. The purpose 
for which the plaintiffs required it, however; was, not feasible. The 
defendants maintained that they had no. idea of the plaintiffs’ 
purpose until long after the system had been installed.’ Although’ 
the judge did not consider this ‘point, it is`a significant one. This 
breakdown in communications which it indicates is a particular 
hazard in computer sales where both parties are ignorant of the 
detail of each others’ line of business. ` 

The computer industry has a two-fold concern ‘at this decision; 
first because of its implications for the software package, and 
secondly because of the role of consultancy which it imposes upon 
the ordinary salesman. Whereas real computer ‘consultants are 
highly paid professionals, MacKenzie Patten has an effect which, in 
the motor industry,. could see a Ford dealer, approached by. a 
potential purchaser with £7,000 to spend on a family car, obliged 
not only to advise him to buy a Vauxhall, but,to tell him that. he 
would do better to catch the bus. There is also more general alarm 
that the decision may result from a misunderstanding of the 
particular product and its market, which the industry fears to be 
characteristic of the legal profession as a whole.” The case displays 
several examples of this. For instance, the plaintiffs claimed that 
the machine was an old model when supplied, and therefore 
unsuitable. The judge’s finding that the machine was obsolescent in 
1980 was based on the fact that it was no longer being sold new in 
1983. Three years—and particularly those three years” are a very 
long time indeed in the computer industry. ` 


7 There was no such database. 
- * Probably less than £500. The total contract price was £15,352-60. 

° Over 80 per cent. of solicitors have yet to adopt computerised office systems, and 
this is a significant technological lead over ‘the Bar. The number of legal practitioners ' 
whom computer businesses feel they can confidently approach is depressingly small. Even 
the Law Commission, although wise enough to recognise the inappropriateness of terms 
such as “merchantable quality” to the industry, fell into the trap of either misunderstanding 
or misdescribing concepts. What, for instance, is meant by a “custom-built computer?” 
(LC: WP 85 para. 2.7). 

1° 1980-saw the beginning of the tmiero-boom í in the U.K..computer market. “By 1983, 
mini-computers such as that leased to the plaintiffs were very out-dated in terms of 
processing power, especially comparative to physical size. Prices also’ fell dramatically in 
those three years. It is impossible, however, to judge the Det: business market in 
1980 by any criteria applicable by 1983. { 
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For the immediate future, at least, it seems likely that the courts’ 
sympathy for—and perhaps identification with—the confused new 
user will lead them to prefer the user’s evidence in cases like this. 
If so, even the trend towards a greater degree of “explicit, 
unambiguous and complete” written contracts," displayed by some 
suppliers since the MacKenzie Patten decision, could prove 
insufficient. What seems to face computer companies is a business 
decision to accept that this risk is attached to the market in which 
they are competing, and that they will have, from time to time, to 
pay up gracefully. 

ANNE STAINES* 


JUDICIAL REVIEW AND PRISON GOVERNORS 

IN R. v. Deputy Governor of Camphill Prison, ex p. King,’ the 
Court of Appeal held that, although a deputy governor had 
misconstrued Rule 47(7) of the Prison Rules 1964,” his adjudication 
was not open to judicial review. In such a case, the proper course 
for prisoners is to petition the Home Secretary. Lawton L.J. put 
the matter thus: 

“If a prisoner has a well-founded complaint that a governor 

has misconstrued a prison rule and the Secretary of State has 

rejected his petition inviting attention to the misconstruction, 

he may be entitled to apply for judicial review of the Secretary 

of State’s decision, the relief being in the form of a declaration 

as to what is the correct construction.” 


The precise ratio of the decision is somewhat difficult to discern, 
since all three judges gave rather different reasons as their principal 
ground for refusing judicial review. The main thrust of the 
argument, advanced by counsel for Mr. King, was that since the 
decision of the Court of Appeal in R. v. Hull Prison Board of 
Visitors, ex p. St. Germain,’ holding that adjudications by boards 
of visitors on disciplinary offences under the Prison Rules 1964 
were subject to judicial review, had been approved of by the 
House of Lords in O’Reilly v. Mackman,* logic demanded a similar 
conclusion in relation to similar adjudications made by prison 
governors. 

In a typically robust judgment, Lawton L.J. declared the 
elemental principle to be that: “[t]he courts are not concerned with 
supervising the exercise of statutory powers of management but 
with preventing the misuse of public law.” Accordingly, the crucial 
point to resolve was “whether a prison governor, when making an 


11 As required by the British Computer Society’s Code of conduct. 

* Faculty of Professional Studies, Newcastle upon Tyne Polytechnic. I am grateful to 
my friend and colleague L. A. Rutherford, for helpful comments on an earlier draft. 

2 [1984] 3 All E.R. 897. Judgment was delivered on July 31, 1984. Leave to appeal to 
the House of Lords was refused by the Court of Appeal. The Appeal Committee of the 
House of Lords has dismissed a petition by the applicant for leave to appeal. 

2 S.I. 1984 No. 388. 

3 [1979] 1 All E.R. 701. Noted at (1979) 42 M.L.R. 467. 

4 [1982] 3 All E.R. 1124. Noted at (1983) 46 M.L.R. 645. 
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adjudication on a ‘charge preferred under Rule 47 of the Prison 
Rules 1964 is performing a management function ‘or exercising a 
judicial one.” He sought to equate the position'of prison governors 
with commanding officers in the armed forces, pointing out that 
the High Court had no jurisdiction to supervise the enforcement of 
discipline in the armed services. After a detailed analysis of the 
status in law of prison governors, he concluded that: “[The Prison 
Rules 1964] were rules for the management of prisons, not rules 
for conferring jurisdiction on those who were answerable to the 
Secretary of State for management.” Thus, in his judgment a 
prison governor was “nothing more than a manager appointed by 
and answerable to the Secretary of State.” Furthermore, an 
essential aspect of management was the maintenance of discipline. 
Therefore, the powers given to the governors of imposing awards 
for offences against discipline were “necessary for the' proper and 
efficient discharge of their duties as managers.” Thus, for Lawton 
L.J. the crucial factor was the essentially “managerial” function of 
a prison governor in contradistinction to the essentially “judicial” 
function of a board of visitors which had no “managerial” function. 
Nevertheless, Lawton L.J. was forced to concede that a prison 
governor did have some judicial functions. However, he argued 
that this was only one minor aspect of his “managerial” functions 
and it would be difficult to separate his judicial functions from his 
management ones without damaging his ability to perform the 
latter. i s 

Lawton L.J. also gave two subsidiary reasons for refusing judicial 
review. First, on public policy grounds (and common sense) it 
would be undesirable to allow all prisoners unfettered access to the 
High Court “whenever they thought that the governor abused his 
powers, failed to give them a fair hearing or misconstrued the 
prison rules,” because it would undermine discipline and make 
management more difficult. Secondly, no substantial injustice would 
accrue to prisoners in such cases since the proper course of action 
was first to petition the Home Secretary. 

Griffiths L.J. was equally firm in his view that “the court should 
not extend the boundaries of judicial review to embrace the 
decisions of prison governors.” However, he was prepared to 
concede that counsel for Mr. King had marshalled logical and 
powerful arguments to the contrary. However, Griffiths L.J. was 
able to dismiss the logic of these arguments by declaring that: 
“(T]he common law of England has not always developed on 
strictly logical lines, and where logic leads down a path that is 
beset with practical difficulties the courts have not been frightened 
to turn aside and seek the pragmatic solution that will best serve 
the needs of society.” Accordingly, the main grounds for refusing 
judicial review were reasons of public policy. The task of a prison 





5 R. v. Army Council, ex p. Ravenscroft [1917] 2 K.B. 504- 


350 THE MODERN LAW REVIEW [Vol. 48 


governor was to maintain discipline in prisons. The authority of the 
governor would be seriously undermined if every disciplinary award 
were potentially capable of being judicially reviewed. This was so 
despite the fact--that the court had an.inherent power to reject 
frivolous or unmeritorious applications because their insubstantiality 
might only be exposed after a full hearing. 

Griffiths L.J. seemed to attach equal weight to his second reason 
for refusing judicial review. He distinguished boards of visitors 
from prison governors -by reference to their respective decisional 
processes. He emphasised the independence and formality of 
boards of visitors, their authority to deal with more serious offences 
and their greater powers of punishment in contrast to prison 
governors as, justifying different treatment. He argued that 
proceedings before a board of visitors were very similar to hearings 
before a court of justice, whereas a hearing before a prison governor 
more closely resembled being brought before a commanding officer 
or headmaster, and “[jludicial review goes to review the decision 
of an inferior court but not to review that of the commanding 
officer or headmaster.” 

Griffiths L.J. added the subsidiary reason that no substantial 
injustice would be suffered if judicial review was refused. This was 
because a prison governor was not a law unto himself since he was 
appointed by and responsible to the Home Secretary who was him- 
self under a duty to ensure that prison governors discharged their 
duties properly. Thus, 

“(ijn these circumstances the court should, in the first instance, 
be prepared to assume that the Home Secretary will discharge 
the duty placed on him by Parliament to ensure that the 
prison governor ‘is doing his job properly. If it is shown that 
the minister is not discharging this duty and allowing a prison 
governor to disregard the prison rules then judicial review will 
po to correct that situation by requiring the minister to perform 

is statutory duty.” . 


Browne-Wilkinson L.J. found the question whether there was 
jurisdiction in the High Court to review the decision of the deputy 
governor a difficult one to resolve. He was deeply influenced by 
the argument that there was no distinction in principle or in logic 
for distinguishing between adjudications of boards of visitors and 
prison governors. However, he was equally disturbed by the 
“frightening” repercussions for the maintenance of discipline in 
prisons, of holding that the disciplinary adjudications of prison 
governors could be subjected to judicial, review. 

However, he gave as the main ground of his decision the fact 
that primary responsibility for ensuring that prison governors acted 
in accordance with the Prison Rules lay with the Home Secretary 
and not with the courts. Browne-Wilkinson L.J. declared: 


“Parliament . . . has by express enactment imposed on 
someone other than the courts a specific obligation to ensure 
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compliance with: the statutory provisions. In my judgment, 
where Parliament has so provided it would not normally be 
appropriate for the court to take- jurisdiction to ensure the 
compliance with such statutory provisions, at least in cases 
where the person entrusted with the duty has adequate powers 
to ensure that the statutory provisions .are in fact complied 
with.® In the present case, therefore, the primary obligation to 
ensure that prison discipline is administered in accordance with 
the statutory provisions is vested, not in the court, but in the 
Home Secretary.”. : ; : 


Nevertheless, the judge warned that “[i]f the Home Secretary were 
to fail to ensure compliance with the [prison] rules, he would 
himself be in breach of his statutory duty and the court could, and 
would, require him to remedy that breach.” | 

However, the position of boards of visitors was substantially 
different because ‘they were not the servants or agents of the Home 
Secretary but were independent. Furthermore, although the Home 
Secretary had power to- remit a disciplinary award made by the 
board of visitors, he had no other power-to ensure compliance with 
their statutory obligations. The distinction . between boards of 
visitors and prison governors lay in their relationship to the Home 
Secretary, which was quite dissimilar. Thus, “Parliament not having 
provided adequate power to enable the Home Secretary to ensure 
compliance by the board of visitors with their statutory obligations, 
the court must intervene. if the observance of those statutory 
obligations is to be enforced.” et a eee T 

In recent years, the frontiers of the law in relation to prisoners’ 
rights have continuously been pushed forward by the decisions of 
both our domestic courts and the European Court of Human 
Rights in a series of cases.” It may, therefore, surprise some 
observers that the Court of Appeal in this case chose not to seize 
the opportunity to add to the growing corpus of this developing. 
law, but rather, timidly held that disciplinary ‘adjudications of 
prison governors were not susceptible of judicial review.  ’ 

Can this timidity be justified? Griffiths and Browne-Wilkinson 
L.JJ. accepted the logic of applying judicial review to the decisions 
of prison governors as well as boards of visitors (choosing not to 
adhere to Lawton'L.J.’s perhaps rather eccentric view that a prison 
governor even in denying remission is no more than a manager) 
but held that public policy required law to differ ‘from logic. 
Whether direct access to the courts would lead to a breakdown of 
discipline in prison, when the right to petition’ the Secretary of 
State (whose decision is judicially reviewable) has not ‘done so, 





6 Author’s emphasis. . . ei . 

7 See especially: Raymond v. Honey [1982] 1 All E.R. 756, noted at (1982) 45 M.L.R. 
707; R. v. Secretary of State for the Home Department, ex p. Tarrant [1984] 1 All E.R. 
799, noted at (1984) 47 M.L.R. 587; R. v. Secretary of State for the Home Office, ex p. 
Anderson [1984] 1 All E.R. 920, noted at (1984) 47 M.L.R. 587; Campbell and Fell v. 
U.K. E.C.H.R., Series A, No. 80, noted at (1985) 48 M.L.R. 96 ' 
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may be doubted. No figures were produced in court as to the 
number of petitions to the Home Secretary from persons aggrieved 
by decisions of prison governors. One can only assume he is not 
overwhelmed thereby. Whether the courts would be so overbur- 
dened if the filter of petition prior to judicial review was held to be 
unnecessary can only be a matter of speculation. . 


SANDY GHANDHI* 


Economic Loss: ANNS, JUNIOR BOOKS AND BILLS OF LADING 
Leigh and Sillivan v. Aliakmon Shipping Co. (The Aliakmon)’ is 
an intriguing and important case because it presents both wide and 
narrow issues of great importance. The wide issues concern not 
only the recovery of economic loss in negligence, but also the 
effect of the Anns principle and the relationship between contract 
and tort as affected by Junior Books. The narrow issue relates to 
the inability of the Bills of Lading Act 1855 and the privity 
doctrine to meet the needs of the commercial community. 

The plaintiffs were buyers of steel coil from Japanese sellers 
under a c. and f. contract. The steel was shipped from Korea 
aboard the Aliakmon, owned by the defendants, but it suffered 
damage due to bad stowage and ventilation. In normal circumstances 
both ownership of the steel and the night to sue on the contract 
between the consignors and the shipowner, would have passed to 
the buyers when the bill of lading was endorsed to them in return 
for a bill of exchange. Unfortunately the buyers were unable to 
provide a bill of exchange and subsequent negotiations resulted in 
what the Court of Appeal held to be a reservation of the right of 
disposal by the sellers under the Sale of Goods Act 1979, s.19. 
Accordingly the Bills of Lading Act 1855 did not operate? and title 
to sue on the contract did not pass to the buyers, by virtue of the 
bill of lading. Hence this was one of those not uncommon cases? 
where ownership remained in the sellers while risk passed to the 
buyers, or more strictly, as the court pointed out, where the buyers 
had agreed to pay full price whatever the state of the goods on 
receipt. In the event the Court of Appeal held that the buyers 
could not sue the shipowners for the damage to the steel, either in 
contract or tort, but the three members of the court gave separate 
and irreconcilable reasons for doing so. 





* Lecturer in Law, University of Reading. 

1 [1985] 2 W.L.R. 289. Leave to appeal to the House of Lords has been granted. I am 
most grateful to Miss D. Sabalot, Law Librarian of Holman, Fenwick & Willan for 
providing a transcript of the judgments at an early stage. 

2 Because by the Sale of Goods Act 1979, s.19(3) property does not pass on the 
reservation of a right of disposal, and title to sue on the contract between consignor and 
shipowner will only pass under the Bills of Lading Act 1855, s.1 if the property passes on 
endorsement of the Ei. ' : 

3 Other recent examples are The Wear Breeze [1967] 2 Lloyd’s Rep. 315; The Elafi 

1981] 2 Lloyd’s Rep. 679; The Irene's Success [1981] 2 Lloyd's Rep. 635; The Nea Tyhi 
1982] 1 Lloyd’s Rep. 606. i; 
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The Contract Problem 


The difficulty for the plaintiffs, and for the world of international 
trade, is the privity rule and the insistence of the common law on 
seeing a contract as essentially a two-party, or at least a two-sided 
bargain. In this kind of case the three parties (consignor, consignee 
and shipowner) are linked by a contractual relationship, albeit 
indirectly, but the general principles of contract only allow any one 
party to sue one but not both of the others. The inconvenience of 
the privity rule in international trade had been recognised and as 
long ago as 1839 in Dunlop v. Lambert’ the courts allowed a 
consignor to recover full damages which he held on behalf of the 
consignee even though the consignor had suffered no loss. The 
need for this principle was reduced ‘by the Bills of Lading Act 1855 
which in its preamble endorsed the policy of evading privity by 
pointing to the inconvenience caused by the fact that “all rights in 
respect of the contract contained in the bill of lading continue in 
the original shipper or owner; and it is expedient that such rights 
should pass with the property . . .” Accordingly the Act allowed 
the contract between consignor and shipowner also to be enforced 
between consignee and shipowner in certain circumstances. However 
this solution is no longer adequate, not only because of exceptional 
problems over the passing of property, but also because commercial 
customs and methods of carriage change and many shippers now 
find delivery orders more convenient than bills of lading, but the 
privity rule is not evaded for them. It is clear therefore that there 
is a need to consider how the agreed policy of allowing consignees 
to sue on shipping documents can be extended beyond bills of 
lading to other documents, and how problems of privity can be 
avoided. 

But if the law cannot be changed to meet current commercial 
needs and practice, are there any other contractual remedies which 
may be applied? One method attempted but rejected in The 
Aliakmon was based on Brandt v. Liverpool & River Plate Steam 
Navigation Co.° This case, more often cited than applied, evades 
the privity rule by means of an implied contract between the 
consignee and the shipowner. In Brandt the plaintiffs could not 
take advantage of the Bills of Lading Act 1855 because although 
they. were endorsees of the bill of lading property had not passed 
to them, but a separate contract with the shipowner (in the same 
terms as the bill of lading) was implied because the consignees had 
presented the bills and paid the freight. This way out was however 
rejected both at first instance’ and on appeal in The Aliakmon 
because the buyers in tendering the bills of lading were acting only 
as agents of the sellers (because the goods were to be discharged - 





4 (1839) 6 Cl. & F. 600. For its modern function and limitations see The Albazero 
[1977] A.C. 774, per Lord Diplock. 

5 [1924] 1 K.B. 575. 

6 [1983] 1 Lloyd’s Rep. 203. 
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to the sole order of the sellers), and therefore there was no 
relationship between the shipowners and the buyers on which to 
hang an implied contract. This perhaps shows the weakness of 
implied contracts, for although fictitious there must be some basis 
of fact to which they can be applied, and they can hardly be relied 
upon by the commercial community as a way of solving the privity 
problem. 

A different contractual solution might be to use Dunlop v. 
Lambert’ as common law authority to evade the privity rule in 
international trade. The case has been taken to stand for the 
proposition that a consignor may recover full damages on his 
contract with the shipowner even though property has passed to 
the consignee. The consignor has suffered no loss himself, but will 
hold the damages as money had and received for the benefit of the 
consignee. Although that is not what happened in The Aliakmon it 
should be possible to argue by analogy that the principle should 
apply not only where the property has passed but also where the 
risk alone has passed. This is so because the rationale, as explained 
by Lord Diplock in The Albazero,* is to treat the consignor as 
having entered into the contract for the benefit of all who have or 
might acquire an interest in the goods before they are damaged, 
and he is entitled to recover damages for the actual loss sustained 
by those for whose benefit the contract was entered into. However 
in The Aliakmon Goff L.J. thought that on the authority of The 
Albazero this way out was not available. Nevertheless it is suggested 
that this may be too strict an interpretation of Lord Diplock’s 
views in that case, for it is notable that he expressly refused to 
overrule Dunlop v. Lambert, and the case could provide useful 
authority by analogy to solve the privity problem. 

The advantage of such a solution is that it evades privity and 
thus allows the shipowner the protection of the limitations of 
liability allowed by the Hague-Visby rules and incorporated in the 
contract with the consignor. But the difficulty is that as the 
consignor has suffered no loss (having been paid the full price by 
the buyer) he may be unwilling to sue’ or at least has no incentive 
to do so. Further it is unlikely that the consignee could force him 
to sue, raising similar problems to those encountered by volunteers 
in equity.!° However such difficulties would not be insuperable if 
the courts were convinced of the need to expand the principle 
contained in the Bills of Lading Act and adopted for the common 
law by Dunlop v. Lambert. It is suggested that the problem in 
these cases is essentially a contractual one based on the insistence 


7 (1839) 6 Cl. & F. 600. 

8 [1977] A.C. 774, 847. 

° Especially as if he holds the damages as money had and received he will not be 
allowed to offset his costs, although presumably the buyer would offer an indemnity as to 
costs. See The Albazero [1977] A.C. 774, 845. 

Re Kay [1939] Ch. 329; Re Cook [1965] Ch. 902; Beswick v. Beswick [1968] A.C. 
58. 
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of the courts in applying general principles-of contract to highly 
specialised situations. The inability of contract to solve this difficulty 
leads to a demand to apply tort remedies, and that causes very 
severe problems which have not yet been faced. 


The Tort Problems 


Although it may be artificial to make any rigid distinction between 
contract and tort, The Aliakmon illustrates the very complex 
problems that can arise when one impinges upon the other and 
which were treated in a rather cavalier manner in Junior Books." 
Thus it will be necessary to discuss the effect of limitation clauses 
in the contract between the consignor and the shipowner on the 
duty of care, if any, owed by the shipowner to the consignee. 
However it is first necessary to discuss whether economic loss 
may be recovered at all and the analytical method by which that 
question is to be answered. While Lord Donaldson and Goff L.J. 
were content to apply the dictum of Lord Wilberforce in Anns v. 
London Borough of Merton,” Oliver L.J. mounted a spirited 
defence of traditional legal analysis in negligence, saying that it is 
not right 
“to tepid Anns as establishing some new and revolutionary 
test of the duty of care, the logical application of which is 
going to enable the court in every case to say whether or not a 
duty of care exists. Nor, as it seems to me, can it properly be 
treated either as establishing some new approach to what the 
policy of the law should be or as conferring upon the court a 
ie eae to determine for itself in each case what limits are to 
e set. 


Thus it is not enough simply to throw the Anns formula at the 
problem and hope it will solve itself, for the formula is too vague 
‘to be of much assistance. Further Anns has not, as is commonly 
supposed, destroyed the traditional landmarks of negligence 
subsuming all issues to a question of policy. 

This is a timely reminder of the dangers of the Anns principle 
for it might be argued that all that Anns did was to restate the 
obvious, that is that policy is an element in the formulation of a 
legal duty of care. It did not give freedom to the judges to impose 
liability whenever damage is foreseeable, for as Oliver L.J. points 
out foreseeability is not synonymous with duty. Thus the 
landmarks remain, but may be reconsidered. 

Oliver L.J. accordingly embarks on a traditional analysis of the 
economic loss problem and concludes that it is not recoverable. 
The cases on the subject are well known and Oliver L.J. preferred 
a a 


11 [1983] A.C. 520. 

12 [1978] A.C. 728, 751. 

4 It is on this ground that the view of Lord Bridge in McLoughlin v. O’ Brian [1978] 2 
All E.R. 298 that nervous shock may be recovered whenever it is foreseeable can be 
criticised. ó 
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to follow the mainstream of traditional authority in such cases as 
Cattle v. Stockton Waterworks and Weller v. Foot and Mouth 
Disease Research Institute,5 rather than more modern attempts to 
establish new areas of liability as in The Irene’s Success. 

It is perhaps to be regretted that Oliver L.J. believes that 
economic loss should not be recoverable in any circumstances 
(except where it is consequent upon physical loss) and indeed both 
he and Goff L.J. reject the attempt in Caltex Oil v. The Dredge 
Wallemstadt’’ to establish a new principle that such loss should be 
recoverable where damage is foreseeable to a known individual or 
to an ascertained class of person. They do so on the ground that 
they cannot accept the distinction between ascertained persons and 
an unascertained class. However it might be argued that The 
Aliakmon (and Junior Books) are different from the usual kind of 
economic loss case and that the issue could at least be narrowed 
down to identify particular problems. Thus most economic loss 
cases have a defendant who is not contractually linked (however 
indirectly) to the plaintiff, whereas in the bill of lading cases there 
is such a link. Thus the classic cases of Cattle v. Stockton 
Waterworks'® and Spartan Steel v. Martin? involve a defendant 
who is a stranger in all senses to the contract which has been made 
more expensive because of his action. This was also so in Caltex 
Oil for the dredging company had no contract either with the 
owner of the pipeline or with the owner of the oil and it is 
suggested that in these cases at least the Caltex Oil principle should 
stand. 

If this kind of distinction can be made it is possible to understand 
why the bill of lading cases have caused such difficulty in the past. 
In The Wear Breeze” (a delivery order case where the property did 
not pass until the cargo was discharged) Roskill J. held that 
economic loss could not be recovered, whereas in The Irene’s 
Success” (where the buyers never held the bill of lading) Lloyd J. 
held that such damage could be recovered.” The trouble is not the 
recovery of economic loss in general, but rather how to deal with 
the rights and duties of the shipowner under the contract. 
Accordingly it is suggested that the bill of lading cases can be 
regarded as separate from the usual economic loss case which can 
be dealt with by principles established in Caltex Oil. 


14 (1875) L.R. 10 Q.B. 453. 
15 [1966] 1 Q.B. 569. 
16 [1981] 2 Lloyd’s Rep. 635. 
7 (1976) 136 C.L.R. 529. 
18 (1875) L.R. 10 Q.B. 453. 
9 [1973] 1 Q.B. 27. 
2 11967] 2 Lloyd’s Rep. 315. 
71 This solution was preferred by Mustill J. (who was counsel in The Wear Breeze) in 
The Elafi [1981] 2 Lloyd’s Rep. 679, and by Oliver L.J. in The Aliakmon. 
2 [1981] 2 Lloyd’s Rep. 635. 
® This solution was preferred by Sheen J. in The Nea Tyhi [1982] 1 Lloyd’s Rep. 606 
and by Goff L.J. in The Aliakmon. 
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Goff L.J. also rejected any general right of recovery for economic 
loss, but did suggest a limited area of liability” where A owes a 
duty not to damage the property of B but by reason of the contract 
between B and C, the loss falls upon C.” This formulation raises 
the question of the effect of the terms of the contract (especially 
clauses limiting liability) on the duty of care. Goff L.J. said that 
the duty owed could be subject to such terms, but Lord Donaldson 
felt that this could not be done. This problem arose but was not 
properly faced in Junior Books. Both Lord Fraser% and Lord 
Roskill” thought that limitation either of the standard of care or of 
damages could be pleaded against the plaintiff, at least where the 
plaintiff, even though not in a contractual relationship with the 
defendant, knew of the limitation. But Lord Brandon dissented 
mainly on the ground of the immense difficulties of reconciling 
contractual and tortious duties.”* This indeed was the objection of 
Lord Donaldson in The Aliakmon, that is, that the buyers were 
trying to impose on the shipowners a higher duty of care in tort 
than they owed to the consignor under the contract of carriage. 

The central question is one of the relationship between contract 
and tort and the problems created by the privity rule. If a way 
could be found of limiting the duty owed by A to B by reference 
to the terms of the contract between A and C there would seem to 
be little in principle to prevent the recovery of economic loss. Goff 
L.J. confidently asserts that such a rule is possible, but Lord 
Donaldson feels that the issues are too complex. The analogy of 
the disclaimer clause in Hedley Byrne is of little help because 
there, at least in theory, the rule is based on the limited assumption 
of responsibility directly to the plaintiff, whereas here there is no 
direct relationship between the parties. However it should be 
arguable that the duty owed by a defendant can be varied according 
to his circumstances, including his relationship with a third party. 
However the essential question is whether the law of tort should 
have to face such complexities because of the inadequacy of the 
law of contract to deal with a real commercial problem, and thus a 
contractual solution is much to be preferred in this limited class of 
case. 

The Aliakmon establishes very little, but poses very serious 
questions and certainly there can be no binding ratio decidendi. 
Liability was rejected for three different reasons: first by Lord 
Donaldson on the ground that a plaintiff cannot impose a higher 
duty on a defendant than the defendant owes under his contract 





4 It is interesting that both Goff L.J. and Oliver L.J. had doubts about the attempt in 
Tate and Lyle Industries v. G.L.C. [1983] 2 A.C. 509 to explain Junior Books as a case 
of damage to property rather than economic loss. 

Nevertheless he rejected liability in this case on the ground that the loss was not 
caused by the shipowner but by the stevedores. 

% [1977] A.C. 520, 533. 

27 Ibid. at p.546. 

28 Ibid. at p.551. 
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with a third party; secondly by Oliver L.J. that economic loss is 
not recoverable in tort; and thirdly by Goff L.J. because the loss 
had been caused not by the defendants but by the stevedores, 
although he preferred the view that economic loss is recoverable in 
tort in limited circumstances. 

It is suggested that the views of Oliver L.J. on economic loss are 
too wide and that we should accept that the Caltex Oil. principle 
should apply at least where there is no contractual link (albeit 
indirect) between the parties. Further it would be improper to 
impose a solution which deprives a shipowner of his rights under 
his contract with the consignor and accordingly that a contractual 
solution is to be preferred. But if this is not possible a way should 
be found to allow the defendant in international trade cases to 
plead that he owed a lower duty or is subject to limited liability by 
virtue of his contract with a third party. Finally Junior Books 
should not be taken to have resolved the problems that occur in 
the relationship between contract and tort; The Aliakmon poses a 
useful warning about potential dangers, and a chance to re-think 
how best to deal with the problem. 


RICHARD KIDNER* 


* Senior Lecturer in Law, University College of Wales, Aberystwyth. 


REVIEWS ` 


COMBATING THE OTHER DRUG PROBLEM 


CORPORATE CRIME IN THE PHARMACEUTICAL INDUSTRY. By J. 
BRAITHWAITE. [Routledge & Kegan Paul. 1984. 440 pp. £25.] 
Roce versus Apams. By S. Apams. [Jonathan Cape. 1984. 236 
_ pp. £8-95.] , oa 


TACKLING the multinationals, particularly in fields such as pharmaceuticals, 
is a formidable proposition, and these two books: present a wealth of data 
on just how complex and difficult a task that is. Both of them provide 
insight into the interplay between law and social power in an industry that 
is of profound importance to social well-being. Indeed, there can be few 
areas of commerce that are as emotive as the production of “ethicals,” as 
may be judged from the results of public seriousness surveys! and from the 
sensitivity of industry spokespersons. In recent years, there have been a 
series of public scandals regarding the activities of the pharmaceutical 
companies, ranging from. their dctive promotion of non-prescription 
“medicines” such as cough mixtures that have no significant active 
ingredients to their sale of drugs that are actually harmful. In April 1984, 
it was revealed that out-of-court settlements in Britain had been made by 
E. R. Squibb in connection with the anti-diarrhoea drug halquinol on 
condition that the compensated parties did not reveal the details or even 
the fact that settlements had been made. As I write, Eli Lilly have 
responded with understandable reluctance to pressure to compensate 
alleged Opren victims in Britain as well as in America, although it still 
maintains that it did not behave: improperly and that payment to Americans 
was ‘due principally to the fact that the costs of the other party are not 
recoverable in American civil actions. A member of .the Government’s 
Committee on the Safety of Medicines received headlines in August 1984 
for his warning to doctors that they were in grave danger of losing public 
confidence because of their enthusiastic receipt of lavish gifts and hospitality 
from the drug companies. In June, a resolution demanding action against 
unethical marketing practices—such as selling anabolic steroids to improve 
the.appetites of malnourished children in the Third World without warnings 
of side effects—was passed by the World Health’ Assembly in Geneva, 
only the United States voting against. 

Adams’s book is more than the sad tale of how a conscientious decision 
by a fairly senior executive to inform the EEC Commissioner in charge of 
competition practices of Hoffmann-La Roche’s price-fixing activities led, 
via a leak that might be described generously as incompetent, to his arrest 
and incommunicado remand in custody, to.the suicide of his wife, and to 
the betrayal of previously rendered promises in connection with his 
business, which then collapsed. It contains a wealth of information about 
the marketing and transfer pricing of drugs, and of the setting up of 
dummy corporations in low tax countries to facilitate these ends. It 
discusses, in the style of a man (understandably) possessed, the unsavoury 


1 F, Cullen, B. Link and C. Polanzi, “The seriousness of crime revisited,” Criminology, 
20, 1982, pp.83-102; L. Schrager and J. Short, “How serious a crime? Perceptions of 
organisational and common crimes,” in G. Geis and E.'Stotland (eds.), White-Collar 
Crime: Theory and Research (1980). ` . 
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history of cover-ups and bureaucratic stalling within the EEC—one notable 
member of the Social Democratic Party emerges with very little credit— 
and includes a brief but illuminating chapter on Hoffmann-La Roche’s 
involvement in the Seveso dioxin disaster. In short, it serves as a practical 
case study of some of the legal problems involved in enforcing anti- 
competition policy and of attempting to obtain personal redress from the 
EEC for the consequences of his ili-starred help. At times, I found the 
blow-by-blow account exhausting, but the interplay between the personal 
and the political provides an absorbing illustration of corporate power in 
action when its central interests are challenged. We should look forward 
to the outcome of his lawsuits in the European Court of Justice. The first 
claims £1-2 million in damages against La Roche and the EEC Commission. 
The second seeks a declaration that in charging him with industrial 
espionage for leaking papers to the Commission, the Swiss Government 
breached the free trade agreement it has with the EEC, and if successful, 
this may force the termination of the agreement. 

For all the merits of Adams’s account, however, the more substantial 
work is Braithwaite’s study which lifts the veil of secrecy surrounding the 
pharmaceutical industry and gives the reader a broader overview of its 
malpractices than does Adams. Having performed the considerable feat of 
getting many multinational executives (as well as Federal Drug Agency 
officials) to talk to him, he uses these interviews and official records on 
drug company activities to make careful inferences about the universality 
of various corporate malpractices and the effectiveness of control techniques 
for particular types of violation. Although the author states in his 
introduction that he has not sought to produce a balanced account—he 
asks why we should produce balanced accounts of corporate but not of 
individual homicides?—his work is far from being a one-dimensional tirade 
against multinational capitalists. One of its strengths is its emphasis on 
intra-firm and regional differences and on the complexity of relationships. 
These are examined in considerable detail in the chapters on bribery, 
safety-testing, unsafe manufacturing practices, restrictive trade practices, 
drug sales, Third World activities, and pricing fiddles. The consequence is 
to produce a somewhat wider perspective on who are the “merchants of 
death” than has been provided by senior politicians, police officers, and 
judges in our current obsession with illegal heroin. 

Braithwaite begins with the argument that group decision-making 
depersonalises the evil consequences of actions, and that it is fruitless to 
conceive of corporate crime as simply the product of bad individuals. As 
Sartre once remarked, “Man’s capacity for evil results from his ability to 
make abstract that which is concrete.” This ability to neutralise immorality 
is facilitated when we can point to an overall purpose that benefits society. 
Like the humbug Tartuffe, we can “justify the evil of our actions by the 
purity of our intentions.” Thus, the corporate image of saving society from 
disease helps to inhibit negative social reaction to drug company actions 
and to enable corporate officials to see themselves as “good guys.” On the 
other hand, not all corporations behave equally badly—which is what one 
might anticipate from a structural analysis—and the question then is why 
not? The author does not exclude from discussion the role of moral 
choice, but he argues that fundamentally, differential corporate crime 
levels are a function of differences in internal corporate and official 
regulatory mechanisms. What is particularly impressive is the way that the 
analysis of corporate crime is grounded in the understanding of the normal 
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functioning of the corporations. It is good to see this kind of approach 
applied to more powerful organisational actors than has traditionally been 
the case in workplace crime studies.” 

The picture of crime is pieced together from documentary material and 
‘ from interviews with senior executives and industry representatives in the 
United States, Australia, Mexico, Guatemala, and the United Kingdom; 
former pharmaceutical employees; regulatory officials; and public interest 
activists. As Braithwaite observes (p.9): 


“With corporate crime research, it is wrong to assume that all one 
must do is to get senior executives to ‘come clean’ . . . No executive, 
no matter how senior, knows anything like the full story of illegal 
behaviour in the pharmaceutical industry. Executives often make it 
their business not to know about certain things going on below them 
in the organisation. Often it is part of the job of lower-level executives 
to ensure that their superiors are not tainted with knowledge of illegal 
conduct.” : 


The implications of this for corporate crime control and for vicarious 
responsibility are examined later. 


There is no gainsaying the dismal picture of pharmaceutical malefaction 
presented in this book. An earlier American study by Clinard et al.> had 
found that pharmaceutical companies had more than three times as many 
serious or moderately serious law violations as other companies. Braithwaite 
argues that the industry also has the worst record of international bribery 
and corruption, that fraud in the safety testing of drugs is rife, and that 
there is a disturbing record of “criminal negligence” in the unsafe 
manufacture of drugs. Following Sutherland,* whose own work was 
censored partly because of the fear of Indiana University trustees that it 
would produce difficulties for their funding by private industry he defines 
corporate crime (p.6) as: 

“conduct of a corporation, or of employees acting on behalf of a 
corporation, which is proscribed or punishable by law. The conduct 
could be punishable by imprisonment, probation, fine, revocation of 
licence, community service order, internal discipline order or other 
court imposed penalties. Types of conduct which are subject only to 
damages awards without any additional punishment (e.g. fine, punitive 
damages) are not within the definition of corporate crime adopted 
here. Most of the corporate crimes discussed in this book were not 
punished by law even though they were punishable.” 


At least in principle, he chooses to tread the difficult middle way between 
fetishism of criminal adjudications and marxisant labelling of all exploitative 
behaviour as white-collar crime. However, in doing so, difficulties are 
presented. These arise not so much from under-enforcement of laws, 
which is the rule. As he notes (p.12): “In Guatemala no one is going to 
check whether the contents of the bottle correspond to the information in 
the product registration documents. To begin with, the government does 
not have a testing laboratory.” The problem is more that where there are 
no governmental regulations, the criterion of punishability leads one to the 
view that there can be no crime. It is not always clear that violations 





? See e.g. J. Ditton, Part-Time Crime (1977); G. Mars, Cheats at Work (1983). 
3 M. Clinard and P. Yeager, Corporate Crime (1980). 
* E. Sutherland, White-Collar Crime: the Uncut Version (1983). 
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described here—particularly when discussing the sale in the Third World 
of drugs banned in the West—are crimes in the countries where they 
occur, at least on English jurisdictional principles. In this sense, Braithwaite 
does not keep to his self-denying ordinance and adopts a stance of moral 
imperialism. While this is a valid intellectual criticism, it remains the case 
that in taking a purely legalistic view of their responsibilities, corporations 
show a callous disregard for the ethical principles upon which drugs have 
been banned in the West. The hydrogenated hydroxyquinolines such as 
clioquinol—responsible for SMON defects—are a case in point. To add to 
Braithwaite’s data, though CIBA/GEIGY paid out £300 million in 
compensation to about 9,000 victims and apologised to the Japanese in 
court, they continue to market this drug—which has doubtful benefits for 
diarrhoea control—abroad, arguing that other countries do not use it so 
regularly as did the Japanese! i 

Many of the frauds committed by testing centres, including university 
ones, are reminiscent of Gogol’s Dead Souls, with their fictitious use of 
dead people as test subjects and the transfer of affected animals out of the 
samples. Results are fabricated more commonly in human clinical than in 
animal toxicity trials. Between 1972 and 1974, 74 per cent. of American 
clinical investigators failed to comply with legal requirements. Thirty-five 
per cent. failed to obtain proper consent from their patients—not only 
those taking them “voluntarily” in prison—and 50 per cent. failed to keep 
accurate records of the amount of drugs received and distributed. (There 
is no indication in the analysis as to whether things have improved since 
that study.) Also chronicled are the manoeuvres of corporations to avoid 
the publication of reports unfavourable to their drugs. Braithwaite criticises 
as simplistic the view that all these violations result from the search for 
profit. They can be motivated by the attachment of scientists to projects 
upon which they have worked for many years, by the impossibility of 
Meeting test deadlines, or by corporate requirements that a certain 
percentage of sales should be of recent products. They can occur also in 
socialist societies, if unrealistic testing or production goals are set. 

The revelations about the extent of corporate abuse in the developed 
world—horrifying though they are—pale into insignificance when contrasted 
with those foisted upon the Third World. Like other transnationals, drug 
companies conspire and use their political influence to subvert egalitarian 
tax reforms and to maintain political “stability.” On the other hand, they 
have higher standards of quality control, bribe less, and pay higher wages 
than local firms. “The moral failure of the transnationals lies in their 
willingness to settle for much lower standards abroad than at home” 
(p.246). Indeed, Braithwaite has a mixed attitude to the multinationals, 
regarding them generally as forces for upgrading standards in the Third 
World and in the poorer countries of the developed world. Earlier, he 
notes that (p.156) “There can be no doubt, then, that the internationalisation 
of capital is, in aggregate, a force to upgrade the standards of those who 
lag behind.” The chapter is a very good overview of the problems of 
undermedication, misleading therapeutic descriptions, and maidistribution 
that occurs at all levels from bribery for drug licensors and doctors, 
through false promotional literature, to pharmacists who supply one day's 
antibiotics because the consumer is too poor to pay for more. 

The strengths of this book are revealed nicely by his discussion of the 
way some corporate officials responded to revelations about mismarketing 
of their drugs abroad. The monolithic image that outsiders have about 
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} 
pharmaceutical companies is shattered by his findings: about the genuine 
and. intense war between headquarters. medical groups concerned about 
standards and overseas subsidiary general managers concerned more about 
sales. The latter have the lack of inhibition of local competitors on their 
side, but there has been a marked improvement in behaviour by some 
corporations since the original exposés. “Even though these intra-corporate 
crusaders for the consumer interest often.lose their battles, one suspects 
that they save more lives and prevent more unnecessary suffering than 
their counterparts, to the extent that they exist, in the world’s regulatory 
agencies” (p.255). There are some possible analogies with the analysis of 
the development of factory legislation by Carson in the observation 
(p.276) that “even the transnational corporations are prepared to support 
tougher regulatory controls where they can see that this will impose costs 
upon local competitors which the transnationals already meet.” Economies 
of scale in production often mean that tightened regulation in one country 
leads higher standards to be adopted by others in the region. There are 
some ambiguities in the recommendations for Third World drug policies. 
On the one hand, Braithwaite suggests that given the poverty of many 
Third World countries and the greater social benefits deriving from 
preventative than from curative medicine, it may be better to allow cheap 
lower quality indigenous production than to allow multinational domination. 
The answer, he believes, is’ better national quality-testing for nationally 
produced generics, including more personnel. Brazil, for instance, the 
largest drug consumer in the Third World, has only two price and quality 
inspectors for the whole country. (Lest the West be complacent, Australia 
has three!) On the other hand, he argues that Third World countries 
cannot do without the multinationals. In some undefined way, the Federal 
Drug Agency is exhorted to take responsibility for world-wide standards of 
consumer protection. 

The author has little time for the view that “the law”—particularly the 
criminal law—can provide the solution for transnational drug abuse. In 
defence of the much-criticised transnationals, he shows that their scale of 
production, diversification, and their standard operating procedures tend 
to make them less prone to quality violations than smaller companies. 
Braithwaite shows that in its obsession with individual malpractice, the law 
is incapable of dealing with the underlying issue of a pattern of poor 
quality control. He convincingly argues also that although there is plainly 
a need to increase official regulatory manpower, internal inspectors can 
get to parts that government inspectors cannot reach. Moreover, they can 
reach those parts a lot faster and more regularly than can government. To 
deflect regulatory criticisms, corporations maintain that responsibility is 
highly diffused, but to preserve management control, it is actually highly 
focused in ways known only to insiders. This kind of analysis would also 
apply to securities regulation.® 

In his recommendations for action, Braithwaite argues that self-regulation 
has an important role in safety issues because up to a point, business 
people and government have a common interest in the sale of safe 
products. It is not claimed that management never violate quality control 
of those drugs already in production, but it App to be the case that in 


5 W. Carson, “Symbolic and instrumental dimensions of early factory legislation,” in 
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the long run, quality control is cheaper for the companies themselves. (In 
this context, it seems particularly appropriate to quote Keynes’ remark 
that in the long run, we are all dead!) To guard against short-term 
pressures, some companies provide that the quality contro] manager can 
be overruled only by a written decision of the President. Best of all 
(p.144): 
“In a transnational corporation, the ultimate protection is for quality 
staff (and all other types of auditing staff) to have a direct reporting 
relationship to a headquarters compliance group and only a dotted 
line relationship with local management. Their career line is then 
bound up with performance in ensuring compliance, not with 
performance in assisting the goals of the subsidiary.” 


Similarly, medical directors have an interest in combating misleading 
advertising. These are the kind of conflicts that I found between the sales 
and credit managers, and show how dangerous it is to view organisations 
as simple homogeneous entities.” Organisational clout is the critical 
variable. As Braithwaite reveals, the theoretical reporting procedure 
insulation can break down, as other actors become involved, particularly 
in drug recall decisions that can have drastic implications for corporate 
profits. It is then that self-regulation is most likely to prove inadequate. 
There is a useful discussion of issues in professionalisation in quality 
control, including the observation that worker-participation helps to improve 
commitment to quality rules. Those who believe that professionalisation is 
always harmful and is merely self-interested mystification? will not find 
support here. 

In contrast to safety and quality control, companies do not generally 
have an interest in enforcing the setting of lower prices for their products, 
so there must be governmental regulation, preferably by political- 
administrative control, because the courts are ill-equipped for economic 
decision-making. There is a general scepticism in the book about the 
usefulness of criminal regulation. There are a number of reasons for this. 
First, legal regulation is uneven. In Britain, unlike America, Good 
Manufacturing Practices are not enforceable at law, and the ultimate 
sanction of withdrawing manufacturing licences is never used. Secondly, 
legal rules may be fine for protecting defendants, but they are very 
unwieldy instruments for complex litigation. In various parts of the book, 
the reasons for the failure of prosecutions and injunctions are analysed. In 
the only prosecution by the Federal Drug Agency against a major 
transnational during the 1970s, the prosecution proved that there were 
Good Manufacturing Practice violations, but failed to establish a causal 
connection between these and the lack of sterility of the intravenous 
solutions. The company and its executives did suffer from the shutdown of 
the plant and the strain, but prosecuting multinationals clearly is a 
hazardous business, as others who have written on the motor industry 
have shown.” Nor is the civil law without its problems. The attempts of 
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the F.D.A. to obtain an injunction against a pacemaker manufacturer to 
close down its production also met with little success. The manufacturers 
argued that despite evidence that they had poor quality control and had 
done little about it when asked, they now had rectified the stale complaints. 

One area where Braithwaite displays particular scepticism about the 
effectiveness of law is in the- area of antitrust. After an interesting and 
competent analysis of competition and the implications of patenting 
policies, he notes (p.166) that in “the mind of the pharmaceutical 
executive, there is little moral difference between legal and illegal price 
fixing.” The difficulty (and irrelevance, when imprisonment is not an issue) 
of proving overt conspiracy leads to rare enforcement. Tacit collusion is 
no less a social problem than conspiracy. Rather, we should look at 
structural solutions such as compulsory licensing and abolition of brand 
names: he does not see demergers as particularly useful. Much to my 
surprise, praise is bestowed upon the British system, with particular 
plaudits for the way the Monopolies Commission made Hoffmann-La 
Roche pay back excess profits (eventually) over Valium and Librium. On 
the other hand, we are far too tender-minded in the control of misleading 
advertising. Industry self-regulation cannot be relied upon: we should 
adopt instead the American system where the F.D.A. requires companies 
to send out “Dear Doctor” letters pointing out that doctors were misled 
by their earlier advertising and requires correctional advertisements to be 
placed in the same journals as the original ones. We should beware of 
assuming the existence of a Ruling Class homogeneity: corporations have 
an interest in debunking the claims of their competitors! Braithwaite 
commends British-type solutions for ceilings on promotional expenditure, 
ie. setting a maximum percentage of sales revenue, and suggests an 
expanded role for official prescribing information. 

In his discussion of misleading promotional advertising, lawyers are 
given a bad press, their willingness to prostitute themselves on behalf of 
their clients’ purely legal obligations being contrasted unfavourably with 
doctors, whose delusion that they are in business to improve health care 
has some beneficial effects (p.237). This doubtless unfair calumny has 
some relevance to current debates over the desirable educational 
background of those training for the Bar. 

The lengthy final chapter examines what lessons can be learned from 
this study for the control of corporate crime in general, and suggests that 
others test out these recommendations by industry case studies. The most 
difficult issues are those involving industry-regulatory agency relationships. 
Braithwaite is critical of the Power Elite thesis that infers incest from 
mutual contact, countering that it is only by employing people who have 
knowledge of (rather than mere indirect knowledge about) industry 
practices that control can be improved. There is evidence from other 
studies that regulators (and District Attorneys) believe that their political 
advancement can be furthered by gaining reputations as macho Populi 
Defensores, though I doubt that this is so true under the Reagan 
administration. But he does not deny that ex-poachers can remain poachers 
in gamekeeper clothing, and suggests that the way forward on conflicts of 
interest is through a Freedom of Information Act and greater consumerist 
representation. ' 3 
a he E 
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As regards pharmaceutical crime, the author bravely flies the Utilitarian 
flag, advocating (p.307) that “equality of treatment under law be neither a 
primary goal nor a constraint. The primary goal should be reduction of 
risk to human health. ... A more equitable prosecutorial or sentencing 
practice should be preferred to a less equitable one if, and only if, the 
former does not increase risks to human health in comparison with the 
latter.” He criticises legal and industrial obsession with the fairness of 
treatment of regulatory offenders on two grounds: that it is far less 
important than fairness as between corporate and “ordinary” offenders; 
and that reforming organisational structures is less intrusive than reforming 
individual psyches. Company shareholders doubtless would take a different 
view, since it is their property rights that are so magnanimously treated. 
(For a more general discussion of English material, see Levi.) Enthusiasm 
is expressed for statutes along the lines of the U.S. Racketeer Influenced 
and Corrupt Organisation Act, because they focus upon patterns of 
conduct rather than particular acts occurring at a fixed point in time. He 
might have added that one would expect less abuse of such statutes in the 
corporate crime than in the organised crime field.!? He also argues for less 
rather than more legality for (p.314) a “proliferation of laws means a 
proliferation of loopholes over which legal argument is possible.” Indeed 
(p.317), a “central conclusion of this book is that the regulation of the 
pharmaceutical industry has become more a negotiation game than a legal 
game and that this will become even more true in the future.” In his view, 
we ought to accept and embrace this reality, and instead of opting for ever 
more complex legal manoeuvres, we ought to think in terms of discretionary 
decisions made politically on the basis of recommendations by independent 
‘ committees, plus negotiation between industry and regulators backed with 
tougher sanctions for the latter. In some respects, this is happening 
already in England with tax avoidance schemes since Ramsay, though the 
political process might not satisfy everyone! 

However, his attitude to the law is ambivalent. On-the one hand, he 
condemns legalistic solutions and observes that there are too few regulatory 
resources to prosecute frequently, given the length of litigation. On the 
other, he advocates the more frequent use of showcase prosecutions pour 
decourager les autres. On the one hand, he notes that executives have an 
unrealistic fear of imprisonment, and that this affects their behaviour. On 
the other, despite his observation that no executive has actually been sent 
to prison for unintentional acts—and an earlier. point that executives are 
almost invariably acquitted when prosecuted with their corporations—he 
makes the assertion (p.321) that the “imprisonment of people who lack 
criminal intent seems a sound way of undermining public commitment to 
the moral force of the criminal law.” There are retributivist reasons for 
not imposing prison without moral culpability, but I know of no evidence 
for this general assertion about eroding the legitimacy of law. Approving 
the existence of the due diligence defence to strict liability regulatory 
prosecutions, Braithwaite asserts (p. 322) that “a standard of extraordinary 
care ‘is not inherently objectionable if it is applied to the corporation as a 
whole, or if the sanctions which can be imposed on individuals do not run 
to deprivation of liberty.” Since strict liability has been the subject of 
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virulent attack from many senior criminal lawyers, one might have hoped 
for more argument in support of these views instead of the quotation of 
others who take the same view. Indeed, there is relatively little discussion 
of the actual level of sentencing in corporate crime cases, which is 
extraordinarily low in England, possibly because the magistracy wrongly 
take the view that strict liability offences are prosecuted routinely rather 
than after a lengthy negotiation process." It might be desirable to enable 
the prosecution to present a lengthier case mistar than is currently the 
practice, particularly on guilty pleas. 

Braithwaite takes the view that it is unjust to punish individuals for 
offences committed not for their own benefit but in the course of their 
own employment, whether the offence arises from defective/non-existent 
Standard Operating Procedures or even from a decision to compromise an 
S.O.P. I find this too close to a My Lai or Nuremberg defence to be 
acceptable. We do have a moral choice, and we ought to reject the facile 
perspective that because everyone is guilty, no one is guilty. For pragmatic 
reasons, the burden of punishment should fall principally upon the 
corporation, but Braithwaite appears to me to be wrong both on 
retributivist and utilitarian grounds. He argued earlier that personal 
criminal liability for senior executives resulted in a diminution of wilful 
blindness, and seems to favour the imposition of vicarious liability in this 
sort of situation. We are left with a somewhat ambivalent picture on this 
issue, as may be evidenced by the following (p.328): “I am not arguing 
that courts should not impose individual criminal liability when this seems 
clear-cut and just. However, talk of ‘vice-presidents responsible for going 
to jail does give cause for pessimism that courts cannot avoid scapegoating 
in a large proportion of cases.” Braithwaite’s interviews suggested that the 
attitude of a corporation towards the criminal law filtered down from the 
views of its senior executives, and that the latter in turn were influenced 
both by personal liability rules and by the need for a good corporate 
image to recruit top executives. (I have observed this in other organisations, 
both public and commercial, with regard to fiddles, particularly in the 
police and in the catering trade.) Adams’s sobering account certainly 
seems to confirm this, inasmuch as Hoffmann-La Roche did not appear to 
accord too much legitimacy to the antitrust laws. It is argued that without 
sympathetic witnesses from inside the corporation (such as Adams) it is 
too difficult for the courts to attribute individual responsibility to 
executives, and that this constitutes a good case for the courts to 
concentrate on finding the corporation innocent or guilty and then leaving 
it to the latter to sort out the guilt or innocence of individuals. Once the 
court has found a corporation guilty, it can use its satisfaction with the 
extent of individual internal discipline as one factor influencing the 
sentence. 

Although I cannot agree wholly with his suggestions, there is a lucid 
discussion of the range of penalties available for dealing with corporate 
crime, particularly if one combines it with the more detailed examination 
of publicity as a sanction.” We may not favour capital punishment, but it 
is rather ethnocentric to observe (p.328) that no one seriously suggests it 
as a sanction for white-collar crimes. The Chinese and the Russians 
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certainly do not consider it to be inappropriate, whether on retributive or 
general deterrent grounds. The author appears to regard imprisonment as 
justifiable only on the grounds of social protection from future 
dangerousness, and states that corporate offenders can be incapacitated 
more readily. (Given the protective veil of nominee “front men,” I am not 
so sure that it is easy to incapacitate individuals by imposing disqualification 
orders.'5} With arguments reminiscent of Sir Robert Mark,'* he thinks that 
we can trade off the abolition of imprisonment provisions in most corporate 
Statutes against a reduction in procedural protections such as the right to 
trial by jury, the protection against double jeopardy, and the requirement 
of proof beyond all reasonable doubt. Corporations presumably would not 
think this much of a trade-off, since so few corporate executives are 
imprisoned. Nor are they likely to be satisfied with the failure to specify 
how they might later demonstrate their innocence. However, it may be 
that these suggestions are aimed more for general public than corporate 
acceptability. The issues raised by the substitution of judicial or special 
jury trial for ordinary jury trial are more difficult than his brief analysis 
would suggest.” 

Other forms of control that are greeted enthusiastically are strict liability 
for product safety combined with class actions and contingency fees. 
Indeed (p.346), “pharmaceutical executives report fear of product-liability 
suits as a reason for obeying the Food, Drug, and Cosmetic Act of 
immensely greater importance than fear of criminal prosecution or any 
other regulatory action. They would be irrational to think otherwise. [The 
production of a drug} MER/29 cost Richardson-Merrell an $80,000 fine; 
but it is estimated that product liability settlements totalled about $200 
million.” Little wonder, then, that corporations are so enthusiastic about 
nolo contendere pleas, which cannot be used as proof of guilt in subsequent 
civil damapes litigation. We might usefully adopt the idea that a judge can 
order convicted offenders to notify their victims of the conviction so that 
they may recover damages through civil proceedings. Braithwaite also 
recommends direct lines to the top for employees who suspect procedural 
and law violations of various kinds, since middle-managers often 
misguidedly try to cover up; laws protecting whistle-blowers from punitive 
Teaction—Adams would have welcomed this; and better international 
communications (including the abolition of brand names) for drugs reports 
to avoid some Thalidomide-type problems. He regards vicarious liability 
for directors as useless for control purposes, since they have little 
operational role. He opts instead for liability for the Chief Executive, and 
for more “creative” use of the media to put Chief Executives on television 
to explain their policies. It is argued also that the diffusion of roles among 
regulatory agencies is a source of bargaining weakness, and that this might 
be improved by having a Megadepartment of Business Regulation. I can 
see the force of the argument, but would this not create internal 
communication problems within the regulatory agency that would be self- 
defeating? 

Braithwaite’s book is at times long-winded and quotes fairly extensively 
from existing published material as well as from United States governmental 
agency reports that are less publicly accessible. Whether that is a virtue or 
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a vice depends on whether one wants his book to serve a textbook-like 
function or be, solely a source of new data and insight. It is arguable that 
with the end of the era of “wonderdrug” expansion and of many patents, 
the scope for pharmaceutical crime will decrease and that, for situational 
reasons rather than improved corporate morality, this book correspondingly 
will lose some of its reformatory purpose. (Though current levels of 
industry expenditure on drug promotion among doctors are around £180 
million in the United Kingdom alone, much of it spent on imitative rather 
than innovative products.) , , 

One criticism that I do not regard as justified, however, is the allegation 
that Braithwaite employed dubious methods of gathering data." It is 
implied that when seeking interviews with drug company executives, it is 
immoral to call oneself a sociologist rather than a criminologist, and as a 
Fulbright Fellow affiliated with the University of California rather than a 
researcher for the Australian Institute of Criminology, even though those 
self-descriptions were true. Likewise, it is suggested that it was wrong to 
tell executives that he wished to discuss the costs incurred as a result of 
regulations imposed on the industry, even though those are discussed in 
the book. Clearly, Sir Kenneth Newman’s new code of police ethics, not 
to mention those of the Press Council following the Mark Thatcher Oman 
affair, will require revision in the light of these ethical principles. It may 
even be the case that if we are to prohibit partial truths, . pharmaceutical 
companies might take another look at their marketing statements as well 
as at their hospitality methods. : f 

The policy perspective adopted in this book will be attacked from the 
Right by those who find his treatment of corporate civil rights too flippant 
and who believe, along with Milton Friedman, that government regulatory 
agencies should be abolished, since market forces can eliminate dangerous 
drugs. Equally, there are many on the Left who would find unacceptable 
the total absence of any long-term socialist vision within which his policies 
might be seen as a sound temporary tactic. For my part, despite 
Braithwaite’s adherence to realpolitik and belief in self-regulation—he 
might be described as a radical consumerist Bismarck—it appears that 
despite the growth of environmentalist and consumer lobbies, the Reagan 
and Thatcher Governments are too enamoured of the ideology of laissez- 
faire to be seriously concerned with the kind of human issues on which his 
regulatory edifices are premised. The cut-backs in personnel as part of the 
general attack on government bureaucracy in Britain and America support 
my contention. Contrary to prominent political spokespersons, it is plainly 
not the case that “a crime is a crime is a crime” when it comes to law 
enforcement, though if recent decriminalisation proposals are adopted for 
business regulatory offences, this could become true by fiat.!? However, 
this political scepticism does not invalidate it as a blueprint for corporate 
control in a mixed economy. Whatever one’s politics, pharmaceutical 
transnationals are unlikely to wither away in the immediate future, and 
Braithwaite sets out an analysis of industry functioning and grounded 
reform proposals that provide the basis for a principled and reasoned 
debate. Whether it will provoke such a debate depends upon whether 
those in power really care. 


MICHAEL LEvi"* 
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COMPENSATION FOR CRIMINAL DAMAGE TO Property. By D. S. 
Greer and V. A. MITCHELL. [Belfast: $.L.S. Legal Publications 
(N.I.). 1982. 345 pp.] 


THIS fine book has attracted less attention than it deserves. it is aimed 
primarily at markets in Ulster and the Republic of Ireland, containing, as 
it does, a detailed account of the principles and procedure of the two, 
largely parallel, compensation schemes peculiar to those jurisdictions. But 
its value to lawyers and others elsewhere is considerable. 

In the first place, on a comparative plane, it provides a vivid contrast to 
developments in other countries where discussion of public compensation 
schemes has focused almost exclusively on personal injury and death. As 
the authors are able to show in their well researched and documented 
historical introduction, the Irish schemes developed from the long-standing 
English tradition, whereby local ratepayers assumed responsibility for 
compensation for property damage resulting from riots. Unhappily, 
the special circumstances in Ireland have rendered necessary more 
comprehensive arrangements. 

Secondly, it offers some fascinating insights into theoretical issues on 
compensation. The authors suggest three alternative (or cumulative) 
justifications for the schemes: need, given the problems, at least in 
Northern Ireland, of obtaining adequate coverage in the private insurance 
market; efficiency, in cost spreading; and fairness, since arguably the 
damage results from the state’s failure to maintain law and, order. In 
relation to the last of these, it is to be’ noted that, while in the Republic 
the cost is still borne by the ratepayers, in the North the scheme is now 
financed by United Kingdom taxpayers. The authors regard this solution 
as dictated by expediency but it can surely be accommodated within a 
theory of distributional justice: Northern Ireland property owners have 
sufficient disadvantages without bearing, in addition, the full costs of 
compensation. Public interest in the schemes also generates principles 
which differ significantly from those found in tort law, the closest analogy 
in private law. Thus certain categories of claimants are excluded, e.g. 
terrorists, law-breakers and members of unlawful associations, as well as 
those negligent in relation to their property, and payment may be withheld 
until reinstatement is carried out (cp. the common law principle that the 
court cannot determine how a damages award is to be used). 

Finally, tort lawyers have much to learn from the substantial Irish case 
law, elegantly analysed in this work, on how compensation is to be 
determined. While common law principles on the assessment of damages 
for damage to, and destruction of, property have been freely used, many 
of these are derived from old Admiralty cases. As the authors observe 
(p.117), “a suspicion remains that rules developed (largely in the nineteenth 
century) for ships may not be entirely appropriate or applicable in the late 
twentieth century for shops, factories and dwelling-houses.” 


A. I. Ocus* 
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CONSTITUTIONAL DEVELOPMENT IN THE U.S.S.R. A GUIDE To 
THE SOVIET ConstiruTions. By ArryeHd L. UNGER. [London: 
Methuen & Co. Ltd. 1981. 310 pp. (incl. index). £12-50.] 


THE author is a senior lecturer in Politics at the Hebrew University of 
Jerusalem. He is already well known by those interested in Soviet affairs, 
especially in the field of political institutions and constitutional law. The 
book under review is one of his major achievements. Its four central 
chapters relate to the four main Soviet constitutions: that of the R.S.F.S.R. 
of 1918 and those of the U.S.S.R. of 1924, 1936 and the present one of 
1977. The texts of the four constitutions as originally adopted, but with a 
list of all later important amendments, are rendered in an excellent 
English translation. Substantial commentaries precede each constitutional 
text, elucidating the circumstances and political climate in which it was 
adopted, whereas numerous notes at the end of each chapter provide 
useful references and many additional explanations. The concluding chapter 
offers a sound analysis of Soviet constitutional developments. It also 
contains some comparisons between the Soviet Constitution of 1977 and 
the constitutions of the other so-called socialist countries adopted from 
1960 onward which, according to the author, anticipated many of the 
innovations of the Soviet Constitution of 1977. 


Utilising the principles and provisions of the four constitutions as basic 
links, the author skilfully.leads the reader through all the:changes of 
Soviet doctrine and practice in the light of its own constitutional texts. 
Thus, the book appears as a very well documented exposition of six 
decades of Soviet constitutional developments beginning with the 
“dictatorship of the proletariat” as the guiding principle in the period of 
the October Revolution and immediately afterwards, and ending with the 
U.S.S.R. as allegedly an “all-people’s State,” a “State of the entire 
people,” i.e. a “classless State.” Since Soviet Party and State leadership 
(which is the same thing) claim and have always claimed that the Soviet 
State is a materialisation of Marxist-Leninist ideology, it is perhaps useful 
to mention that the “all-people’s State” contradicts not only one of the 
most essential theses in the Marxist concept of state and law, but also 
several explicit statements by V. J. Lenin, according to whom there can be 
no State and law without antagonistic classes, nor antagonistic classes 
without State and law. Among the major questions discussed are the 
structure and functions of the central, regional and local authorities and 
political institutions, the bases of the legal system, the rights and duties of 
citizens, the peculiarities of the Soviet so-called “socialist” federalism, and 
the official doctrine of State and law. Unger’s outstanding book, a result 
of careful and most conscientious research, is a further valuable contribution 
to Soviet studies. Of course, this does not mean that the present reviewer 
fully endorses all his analyses and conclusions. 


Ivo LAPENNA* 
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PARLIAMENTARY PRACTICE. By ERSKINE May [London Butterwords 
20th edn. 1983 xlviii and 1200 pp. £52-50] 


Sir Charles Gordon was responsible for this edition of the book which is 
now in its 140th year. He was assisted by K. A. Bradshaw (his successor 
as Clerk of the House of Commons), D. A. M. Pring, A. A. Birley, J. H. 
Willcox, F. G. Allen, C. J. Boulton, M. T. Ryle, A. Sandall and (for the 
Lords) P. D. G. Hayter, a team which clearly bats down to no. 10. The 
new type-face is a distinct improvement on the last edition in 1976. 
Chapter 13 is now called “Precincts and organisation of Parliament.” 
Chapters 15-19 now concern the Commons only and Chapter 21 brings 
together the organisation and conduct of business in the Lords (except 
private bills) which had previously been distributed elsewehre. Chapters 33 
and 34 in the previous edition are brought together in one Chapter (34). 
Disclosure of interests and the register of Members’ interest have been 
moved from an Appendix to the body of the text (pp. 435-439). 

The editor in his preface notes these main developments since the last 
edition: the creation of the statutory House of Commons Commission; the 
transformation of the process whereby expenditure is voted, and the 
allocation of Opposition Days divorced from estimates; the new structure 
of select committees and the Liaison Committee; and the changes in the 
work of standing committees.: Sound broadcasting of proceedings is 
described at length in Chapter 13. 

Erskine May is unreviewable in any ordinary sense of that word. It is 
remarkable for its clarity. as it should be; for its succinctness (1,200 pages 
notwithstanding); and for its comprehensiveness. Partly it is a collection of 
precedents and one day someone or some team of clerks of both Houses 
will have to prune them. This volume has grown by 45 pages in seven 
years but new things will keep happening and old things are perilous to 
discard (though that is also an excuse). Perverse though it may sound, I 
like Erskine May. But I am glad to have been sent a review copy. £52-50 
is a lot of money even for a good read. Once there were shorter guides. 
Could we have a pop issue in paperback, one-third in length and one- 
tenth in price? 

JoHN GRIFFITH* 





* Emeritus Professor of Public Law, University of London. 


. THE 


MODERN LAW. REVIEW 


Volume 48 July 1985 No. 4 





SEX DISCRIMINATION: RETIREMENT AND 
PENSIONS 


Desrrre the existence of provisions in the Sex Discrimination Act 
and the Equal Pay Act, which exclude from the requirement of 
equality of treatment benefits payable under pension schemes and 
terms of the contract of employment in relation to retirement, 
cases continue to be brought on the lawfulness of discriminatory 
pension and retirement practices. The basis of the recent cases, as 
in the earlier case of Worringham v. Lloyds Bank p.l.c.,' is that 
the United Kingdom provisions which exclude the obligation to 
afford equal treatment between the sexes in relation to retirement 
opportunities and benefits are narrower than the provisions of the 
European Economic Community in Article 119 of the Treaty of 
Rome, Directive 75/117 and Directive 76/207, that the EEC 
provisions take precedence over the United Kingdom provisions 
and that they operate to confer rights on individual employees 
which are directly enforceable in United Kingdom courts and 
tribunals. It is the effect of Directive 76/207 in particular which.has 
been the crucial issue in the latest group of cases before the 
Employment Appeal Tribunal. 

The purpose of this article is to assess the impact which the 
direct effect of Directives 75/117 and 76/207 might have on 
discriminatory pension/retirement practices and the effect of changes 
proposed in a new draft Directive. 

An employer could discriminate between the sexes on matters 
related to retirement in the following ways: 

1. He could provide different conditions of access to his 
occupational pension scheme and different benefits under it. 

2. Concessions .or benefits which are not strictly pension 
payments could be made available in retirement to male 
employees only or in a more advantageous manner to male 
employees than female employees. 

3. He could operate an early retirement or voluntary 
redundancy scheme which is linked to the different retirement 
ages of men and women. ; 


1 [1981] 2 All E.R. 434. 
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4. He could require female employees to retire at an earlier 
age than that at which male employees are required to retire. 


The Sex Discrimination Act 1975 contains the obligation not to 
discriminate in employment on grounds of sex but section 6(4) 
removes that obligation from “any provision in relation to death or 
retirement.” The Equal Pay Act 1970 implies an equality clause 
into all contracts, and this clause requires equal terms and 
conditions of employment in the contracts of men and women in 
certain circumstances but not “in relation to terms related to death 
or retirement, or to any provision made in connection with death 
or retirement”: section 6(1)(b). 

The European provisions contain no such express exclusion for 
pension or retirement terms. Article 119 of the Treaty of Rome 
provides: 


“Each Member State shall during the first stage ensure and 
subsequently maintain the application of the principle that 
men and women should receive equal pay for equal work. 

For the purposes of this Article ‘pay’ means-the ordinary basic 
or minimum wage or salary and any other consideration, 
whether in cash or kind, which the worker receives, directly or 
indirectly, in respect of his employment from his employer. 


Equal pay without discrimination based on sex means: 

(a) that pay for the same work at piece rates shall be calculated 
on the basis of the same unit of measurement; 

(b) that pay for work at time rates shall be the same for the 
same job.” 


The European Communities Council Directive of 1975 on equal 
pay provides in Article 1: 


“The principle of equal pay for men and women outlined in 
Article 119 of the Treaty, hereinafter called ‘principle of equal 
pay,’ means, for the same work or for work to which equal 
value is attributed, the elimination of all discrimination on 
grounds of sex with regard to all aspects and conditions of 
remuneration.” 


The 1976 Directive, which requires equal treatment in access to 
employment, vocational training, promotion and working conditions 
provides in Article 5(1): 

“Application of the principle of equal treatment with regard to 
working conditions, including the conditions governing dis- 
missal, means that men and women shall be guaranteed the 
same conditions without discrimination on grounds of sex.” 


It is against these provisions, English and European, that the 
discriminatory pension and retirement practices outlined above 
must be judged. 
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1. DIFFERENT CONDITIONS OF ACCESS TO PENSION SCHEMES AND 
DIFFERENT BENEFITS PAYABLE THEREUNDER ACCORDING TO SEX 


Since its commencement on December 29, 1975, the Equal Pay 
Act has required equality of access to membership of occupational 
pension schemes which are contracted out of the state scheme 
under the Social Security Pensions Act 1975 and which provide 
the earnings related element of pensions: Those equal access 
requirements are that membership of the scheme is open to both 
men and women on terms which are the same as to the age and 
length of service needed for becoming a member and as to whether 
membership is voluntary or obligatory (s. 53(2), Social Security 
Pensions Act 1975). However section 53(2) is subject to regulations 
made by the Secretary of State which may modify or provide 
exceptions to the basic equal access provisions. The only regulations 
presently in existence under that section are the Occupational 
Pension Schemes (Equal Access to Membership) Regulations 1976 
No. 142, the main provision of which modifies the equal access 
rules in their application to the upper age limit for membership, 
i.e. the maximum age for membership can differ according to sex 
but by no more than the difference in years between the normal 
pension ages in that employment for men and women. The general 
rules which must be observed by schemes seeking a contracted-out 
status permit exclusion from admission to membership pending 
satisfaction of a qualifying service period of up to five years. This 
period must be the same for.men and women. It has been argued 
however that in practice this qualification is indirectly discriminatory 
to women (because fewer women than men have long, unbroken 
service) and it denies entry to younger women. Unions representing 
predominantly female employment areas argue that a two-year 
qualifying period would be more equitable.2 The equal access 
requirements of section 53(2) of the Social Security Pensions Act 
1975 make no attempt to deal with other more realistic forms of 
indirect discrimination against women employees, i.e. a qualifying 
period as a condition for entry to the scheme may apply to both 
sexes but, if it excludes part-time employees, in effect it is less 
favourable to female employees. Likewise, if a scheme has a salary 
level condition of entry which applies in theory to both sexes, its 
effect in practice might be to exclude those in lower paid female 
areas of employment. 7 f 

The state pension scheme, which provides the flat-rate retirement 
pension for all employees and the earnings-related element for 





2 However, the 1983 survey by the National Association of Pension Funds shows that 
14 per cent. of schemes have no minimum entry age, 32 per cent. use an age less than 
21, 33 per cent. use 21 and 21 per cent. use a higher age (often 25 years). 55 per cent. of 
schemes have no qualifying service period and only 9 per cent. have qualifying periods of 
2 years or more. See Hosking’s Pension Schemes and Retirement Benefits (Sth Ed. 1985), 
pp.14-15. 
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persons not contracted-out, is non-discriminatory as to access to 
membership. Contributions are linked to earnings. 

It is in relation to the benefits payable under retirement pension 
schemes that discrimination between the sexes is practised and not 
prevented by the legislation. Indeed, the state scheme sets the 
pattern itself by providing for different benefits and fixing different 
normal retirement ages for men and women. The exclusion 
provisions of the Equal Pay Act and Sex Discrimination Act 
prevent actions being brought against employers who adopt the 
state scheme or provide discriminatory benefits under a contracted- 
out scheme. Many private pension schemes discriminate against 
female employees, for example by not making benefits payable to 
her estate in the event of death in service or after retirement, 
either at all or without proof of dependency of a family member, 
although payment is automatic in the event of the death of a male 
employee, even to a non-dependent wife. However, the contribution 
rate payable by scheme members may well be the same irrespective 
of sex. It has been claimed that such discriminatory treatment is 
justified because women live longer than men, retire five years 
earlier and therefore receive their pensions for more years in 
retirement, and to balance that advantage men are accorded 
superior death benefits. However, the fact that on average women 
live longer than men can be of little justification for discriminatory 
benefits being available in a particular area of employment where 
no actuarial evidence of Jonger life expectancy is available. Also, 
since women are often obliged to retire at an earlier age than men, 
and may have spent some years out of employment, they are in 
any event often unable to build up sufficient years of pensionable 
service to receive the full pension in retirement. The continued 
difference in normal retirement ages has been repeatedly questioned, 
and as long ago as 1976 the Report of the Committee on Equal 
Status for Men and Women in Occupational Pension Schemes 
concluded that “Equal status must mean equal pension ages. Any 
other arrangement can only be based on the assumed requirements 
of each sex, an approach which we consider to be incompatible 
with equal status.” However, despite assurances by ministers from 
time to time that the whole issue is under reconsideration, different 
retirement ages remain lawful. 

The provision of benefits under pension schemes which differ 
according to sex, though not unlawful under United Kingdom 
legislation, might be a breach of European law. The issue was 
referred to the European Court in Worringham and Humphreys v. 
Lloyds Bank. The European Court held that, on the facts of the 
case, the 5 per cent. addition to the gross salaries of male 
employees under 25 to enable them to pay contributions to the 
employer’s occupational pension scheme, did constitute “pay” 


3 Cmnd 6599 (1976) at para. 7.55. 
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within the meaning of Article 119 of ‘the Treaty of Rome. 
Unfortunately, the European Court deemed it unnecessary to rule 
on the supplementary question put to it of whether rights and 
benefits of a worker under a retirement scheme were “pay” ‘within 
the” meaning of the Article. The Court also regarded it as 
“purposeless” to rule on whether contributions to and benefits 
under such a scheme constituted remuneration under the 1975 
Directive. The Court confined itself to only the narrow decision 
necessary to dispose of the case before it — that if an employer 
pays pension scheme contributions on behalf of an employee by 
way of a supplement to the gross salary of that employee, the 
supplement is “pay” within Article 119 and he acts in breach of the 
Article if he pays to a male but not a female employee. 

The Advocate General (A. Dutheillet de Lamothe) in the first 
Defrenne case* had expressed the view that pensions payable 
directly from the employer did come within the category of 
consideration referred to in Article 119 since they could be 
regarded as deferred pay, but that retirement pension schemes 
established by national social security legislation were outside 
Article 119 since entitlement did not depend on the particular 
employment and there would be no link between the employer’s 
contribution and the benefit received. He did have some hesitation 
about adjudicating on “supplementary” pensions, i.e. payments 
made directly by the employer which top up national retirement 
pensions. His opinion was, however, that Article 119 did apply to 
such benefits since there was the necessary link between the 
consideration and the particular employer and employment. The 
judgment of the European Court was that a retirement pension 
established within the framework of a social security scheme laid 
down by legislation and financed by employer, employee and state 
did not constitute consideration which the worker received, even 
indirectly, from employment and was not within the scope of 
Article 119. 

The Advocate General in the Worringham case (J-P. Warner) 
interpreted the decision in Defrenne I as establishing that, whilst 
pension rights may constitute “pay” as defined by Article 119, that 
does not include rights under: social security schemes established by 
legislation and financed partly from public funds. That principle 
therefore would seem to exclude from Article 119 the state basic 
retirement pension and the state earnings-related supplement in the 
United Kingdom. What about the pension paid under contracted- 
out private schemes? Mr. Warner suggested that the opinion of M. 
Dutheillet de Lamothe that such schemes would fall within Article 
119-could not apply since he had not taken into account the link 
such schemes necessarily had with the state ‘scheme. The fact that a 
state pension scheme discriminates between the sexes is not 


4 Defrenne v. Sabena 1. [1971] 1 E.C.R. 445. ` 
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contrary to European law since, although Directive 79/7 embodies 
the principle of progressive implementation of equal treatment for 
men and women in matters of Social Security, Article 7 of that 
Directive preserves the right of Member States to exclude from its 
scope “the determination of pensionable age for the purposes of 
granting old-age and retirement pensions and the possible 
consequences thereof for other benefits.” Mr. Warner concluded 
that private pensions were not covered by Article 119 since it 
would be an unbalanced result to require a Member State to 
ensure that contracted-out schemes afforded equal rights for men 
and women whilst being under no obligation as regards its own 
State schemes. 
“In my opinion, where a privately established pension scheme 
is designed not as a supplement to the state social security 
scheme (as was eT by Mr. Advocate General Dutheillet 
de Lamothe) but as a substitute for it or for part of it, it must 
be regarded as outside the scope of Article 119.”° 


The European Court neither endorsed nor disapproved of the 
opinion of the Advocate General but it appears unlikely, given the 
view of the Advocate General, that an individual would succeed in 
showing that pension payments made under a private contracted- 
out scheme did constitute “pay” within Article 119.° 

Mr. Warner thought that the 1975 Directive added nothing, in 
the context of the case, to Article 119. The Directive refers to “the 
elimination of all discrimination on grounds of sex with regard to 
all aspects and conditions of remuneration” but he thought nothing 
turned on the difference in terminology between “pay” in Article 
119 and “remuneration” in Directive 75/117, i.e. that just as 
pension payments under contracted-out schemes were not “pay,” 
neither were they “remuneration” within the Directive. 

The terms of Directive 1976/207 could not be relied on in 
Worringham since the case began before the Directive could be of 
any effect in Member States but the Advocate General thought 
that, in any event, its terms were “not apt” to cover the terms of a 
pension scheme. The Directive requires “equal treatment with 
regard to working conditions” and the “same conditions without 
discrimination on grounds of sex” (which might arguably include 
the conditions determining pension rights) but it contains reference 
in Article 1(2) to a subsequent instrument establishing the 
application of the principle of equal treatment in mattcrs of social 
security which implies that those matters were not intended to be 
covered by the present instrument. That subsequent instrument 


5 [1981] 2 All E.R. at p.443. 

6 There has been recent newspaper reference to an alleged Government intention to 
abolish the State Earnings-Related Pension Scheme. See Daily Telegraph April 18, 1985 
and The Times April 19, 1985. If this did happen, it would destroy the link between the 
social security scheme and the private scheme and, it is submitted, benefits payable under 
a private contractual scheme would then constitute “pay” within Article 119. 
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was Directive 1979/7, and, as has already been pointed out, Article 
7 of that Directive excludes the determination of pensionable age 
from its scope. So, in so far as discriminatory benefits flow from 
differing retirement ages, it seems that no action under any of the 
three Directives could succeed even in theory, quite apart from the 
subsequent practical difficulty of showing the direct applicability of 
any rights thereby created. 

Whether discriminatory dependants’ benefits under contracted- 
out occupational pension schemes would also be excluded, as well 
as the member’s own benefits, might depend on the interpretation 
of the words “and the possible consequences thereof for other 
benefits” in Article 7 of Directive 79/7. But -again Article 3(3) 
refers to future provisions for ensuring implementation of the 
principle of equal treatment in occupational schemes. The Advocate 
General in Worringham did not differentiate between the type of 
benefits under the scheme; he’ thought the reference to conditions 
in Directive 76/207 would not cover “the terms” of a pension 
scheme, i.e. any terms. i : 

A proposal for a new Directive on equal treatment for men and 
women in occupational social security schemes was published by 
the Commission of the European Communities in April 1983.7 The 
draft Directive covers schemes for self-employed persons as well as 
employers, schemes which supplement as well as replace statutory 
social security schemes and compulsory as well as optional schemes. 
It includes schemes providing for sickness, invalidity, industrial 
accident and unemployment benefits as well as pension benefits 
and specifically includes survivors’ benefits and family benefits if 
such are accorded to employed persons and so constitute 
consideration paid by the employer to the worker by reason of the 
latter’s employment. The proposal is for equal treatment, that is 
“no discrimination on the basis of sex either directly or indirectly 
by reference in particular to marital or family status”. regarding 
conditions of access to schemes, calculation of contributions or 
calculations of benefits, including supplementary benefits due to a 
spouse or dependants, (Art. 5), Article 6 specifies provisions which 
would be regarded as contrary to the principle of equal treatment 
and includes those which fix different retirement ages and different 
conditions for the grant of benefits. The over-optimistic time-scale 
for implementation of the proposed Directive was that Member 
States should introduce national harmonising legislation by January 
1, 1985 to take effect consistently with the terms of the Directive 
by January 1, 1986. 

If and when the proposed new Tee is implemented, it 
would eliminate the need for discussion on the usefulness of 
existing United Kingdom and European provisions combating sex 
discrimination in pension schemes but for the contents of Article 9 


7 Official Journal 1983 C 134 p.7. 
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of the draft. That Article gives Member States the right to defer 
` compulsory application of the principle of equal treatment in 
relation to the determination of pensionable age, and the pension 
benefits awarded to the surviving spouse, where there is a 
corresponding statutory scheme and the principle of equal treatment 
has not been implemented in that statutory scheme. The only 
qualification is that equal treatment in private occupational schemes 
must not be deferred beyond the implementation of equality in the 
statutory scheme. There is no time limit on this right to defer equal 
treatment and the clear effect of Article 9 is to take away much of 
the substance of the proposed Directive. Access conditions of 
occupational schemes would be brought into line by the proposals. 
Another draft Directive® purports to require protection of part- 
time workers equivalent to that afforded to full-time workers. 
Together, the proposed Directives would go some way towards 
remedying the discriminatory availability of private schemes. If the 
new regulations on equal pay for work of equal value have the 
desired effect following the European Court decision in U.K. v. 
European Commission,’ the lot of women in low-paid, traditionally 
female areas of employment should gradually improve so that a 
salary level of access will have diminishing discriminatory effects. 
Most benefits payable under pension schemes would have to 
comply with the equal treatment principle under the proposed 
Directive; the method of calculating the rate of retirement pension 
would have to be the same irrespective of sex or marital status. 
But the fixing of pensionable age and surviving spouse benefits 
would remain outside the scope of the provisions. Those matters 
would remain subject to existing provisions and, as has been 
argued, there seems little chance of an individual female employee 
seeking redress under them. 


2. NON-PENSION BENEFITS ENJOYED IN RETIREMENT 


If an employer discriminates on grounds of sex in relation to- 
benefits or concessions which are not strictly pension payments but 
which are made available during retirement, he may well be in 
breach of European law though not in breach of national law. Our 
national courts interpreted the excluding provision of section 6(4) 
of the Sex Discrimination Act 1975 very widely, holding that “a 
provision in relation to death or retirement” included not only 
provisions dealing with death or retirement themselves, i.e. fixing 
retirement age or benefits, but also anything about or connected 
with retirement, i.e.. any concessions enjoyed in retirement. Three 





3 O.J. 1982 C 62 p.7. Amended 1983 C 18 p.5. Article 3 provides “Part-time workers 
shall be covered by statutory or occupational social security schemes. Their contributions 
to and benefits from such schemes shall be made on the same basis as for full-time 
workers, taking into account the hours of work of the part-time workers and/or the 
remuneration received.” 

9 [1982] I.R.L.R. 333. 


July 1985] SEX DISCRIMINATION: RETIREMENT AND PENSIONS 381 


cases” went to the Court of Appeal together but it was Garland v. 
British Rail Engineering Ltd. which directly raised the exact issue. 
British Rail granted concessionary rail travel to employees, their 
spouses and children but, although male ‘employees continued to 
enjoy these concessions for their spouses and families after 
retirement, female employees did not. The Employment Appeal 
Tribunal had held that section 6(4) of the Sex Discrimination Act, 
1975 did not apply to exclude the obligation not to discriminate 
since the provision of travel concessions was not a provision in 
relation to retirement. It was a privilege enjoyed during employment 
and allowed to continue after retirement; it was not a provision 
which took effect only on retirement and was not part and parcel 
of the employers’ system of catering for retirement. The Court of 
Appeal reversed the decision, adopting the wide interpretation that 
anything about retirement or any term operative during retirement 
was covered by the exclusion. Thé House of Lords referred to the 
European Court the issue whether, where an employer, though not 
bound to do so by contract, provides special travel facilities for 
former employees to enjoy after retirement which discriminate 
against former female employees, he acts contrary to Article 119, 
Directive 75/117 or Directive 76/207. The European Court held 
that the rail travel facilities were “pay”. within Article 119; it did 
not matter that they were not*made under any contractual 
obligation provided that they were granted in respect of the 
employment. Following that judgment, the House of Lords 
interpreted section 6(4) of the 1975 Act in the manner adopted by 
the Employment ‘Appeal Tribunal, thus making it consistent with 
Article 119. The end result was that the discriminatory practice of 
British Rail in granting more favourable travel concessions to male 
employees in retirement was held contrary to United Kingdom 
legislation. But that leaves open the. question of what sort of 
benefits enjoyed in retirement will be subject to the requirement to 
maintain equality and whether, in order to be covered, those 
benefits must be enjoyed in employment as well as allowed to 
continue after retirement or whether benefits enjoyed only in 
retirement are included. 

The Advocate-General (P. Ver-Loren van Themaat) adopted the 
view from Defrenne I that “pay” included future consideration and 
there is nothing in his opinion which limits the idea of retirement 
facilities constituting future consideration to some privilege which 
is continued in retirement only after enjoyment throughout the 
employment relationship. So an informal gratuitous arrangement 
whereby former employees now in retirement can, for example, 
buy company products at discounted rates may constitute “pay” 
under the European provisions, whether or not the same concession 
is granted to present employees under retirement age. If, however, 


10 Roberts v. Cleveland Health Authority, Garland v. British Rail Engineering Ltd. and 
Turton v. MacGregor Wallcoverings Ltd. [1979] 2 AIl E.R. 1163: 
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the benefit or concession subsists as part of the employer’s pension 
scheme or system for catering for retirement, even under the 
Employment Appeal Tribunal’s interpretation it would be caught 
by the excluding provision of section 6(4) of the Sex Discrimination 
Act 1975 and would probably lie outside the ambit of Article 119, 
Directives 75/117 and 76/207 for the same reasons as pension 
benefits properly so called. Such benefits would though, be subject 
to the terms of the proposed Directive. 


3. THE OPERATION OF AN EARLY RETIREMENT OR VOLUNTARY 
REDUNDANCY SCHEME WHICH IS LINKED TO DIFFERENT RETIREMENT 
AGES FOR MEN AND WOMEN 


An employer faced with the need to reduce staff numbers and 
labour costs might offer early retirement with protected pension 
terms, or voluntary redundancy, perhaps with payments in excess 
of the statutory minimum, and these offers might be linked to the 
national minimum retirement ages or his own normal retirement 
ages, which might be different for men and women employees. For 
example, he might offer these opportunities to any employee 
within five years of the normal retirement age. If the age of 
retirement for women employees is lower than that for men, in 
effect he is discriminating against men. Does he act in breach of 
United Kingdom legislation, or inconsistently with the European 
provisions? Since it was already established that there was no 
breach of United Kingdom legislation because of section 6(4) of 
the Sex Discrimination Act, the Employment Appeal Tribunal 
referred the matter to the European Court in Burton v. British 
Railways Board." British Rail Eastern Region wished to eliminate 
a number of jobs following re-organisation and it was agreed with 
the union that voluntary early retirement should be offered to 
employees within five years of normal retirement age, i.e. female 
employees over age 55 and male employees over age 60 could take 
advantage of the opportunity. Mr. B, who was 58 years old alleged 
sex discrimination since females over 55 had applied for, and been 
granted, early retirement. The Employment Appeal Tribunal 
referred to the European Court the questions of whether voluntary 
redundancy or retirement benefit was within the scope of “pay” or 
“consideration” in Article 119 or within the meaning of “working 
conditions” in Article 5 of the 1976 Directive. 

The European Court held that eligibility for voluntary redundancy/ 
retirement benefit concerned the conditions of access to the benefit, 
not the benefit itself and therefore that Directive 76/207, not 
Article 119 of the Treaty, was the appropriate provision against 
which to judge the employer’s practice. The Court’s judgment was 
that conditions of access to voluntary redundancy or retirement 
benefit paid by an employer to a worker wishing to leave 


1 [1982] LR.L.R. 116. 
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employment are- covered by the principle of equal treatment in 
relation to “working conditions” contained in Article 5 of the 1976 
Directive. But the practice of British Rail of linking the opportunity 
to different retirement ages was not discriminatory within the 
meaning of Article 5 because the only difference between the 
treatment of men’and women stemmed from the different national 
minimum pensionable ages.: The determination of a minimum 
pensionable age for social security purposes which is different for 
men and women was not in ‘breach of Community law under 
Directive 79/7 and so Mr. Burton had no complaint. 

It is not immediately obvious why an exception provided for in 
the Social Security Directive should be automatically extended to 
the Equal Treatment Directive and it is surprising that, whilst 
deciding that conditions of access to such schemes are covered by 
the term “working conditions” and therefore the requirement of 
equal treatment, the European Court then removed the application 
of the principle to the most basic of the access conditions. Why 
cannot the benefits payable under such schemes be separated from 
access to the schemes? The difference in retirement ages would be 
reflected in the benefits due but there is no intrinsically good 
reason why equality of access should be denied. The European 
Court did not give any reason for extending the social security 
exception to access to voluntary retirement schemes; it merely said 
that it was not a breach of Community law for Member States to 
provide different retirement ages and “in the circumstances the 
different age conditions for men and women with regard to access 
to voluntary redundancy cannot be regarded as discrimination 
within the meaning of Directive 76/207.”'* Thus, no remedy was 
available under Community law, nor will redress be available even 
if the new draft Directive ‘takes effect since that allows: Member 
States to defer equal treatment in relation to pensionable age. 

Would the result be the same if the early retirement/redundancy 
opportunity was linked to the particular, though discriminatory, 
retirement ages operated by the employer? What if in a particular 
employment the normal retirement age were 55 for women, 60 for 
men and the opportunity to leave early with advanced pension 
entitlement were given to those employees within five years of 
retirement? 

The implication from the opinion of the Advocate-General in 
Burton v. British Railways Board is that an employer is not in 
breach of the Directive if he offers the opportunity to all employees 
within X years of the normal retirement age even if the normal 
retirement age is different for men and women and not the same as 
the national minimum pensionable age. But he does act in breach 
of the provision if the opportunity is offered to men within X years 
of the normal retirement age and women within Y years of a 


2 [1982] E.C.R. p.577. 
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different retirement age, whether or not those retirement ages are 
the same as the statutory ages. 

The only other possible argument which might be advanced on 
behalf of someone in Mr. Burton’s position is that, since the House 
of Lords in Garland v. British Rail Engineering Ltd. finally adopted 
the Employment Appeal Tribunal’s interpretation of section 6(4) of 
the Sex Discrimination Act as excluding only a provision consequent 
on retirement, there is no longer authority for the wide 
interpretation given to that provision by the Court of Appeal. 
Moreover, although at the time the case was heard by the 
Employment Appeal Tribunal it could not succeed under United 
Kingdom provisions, a similar case might now succeed. 

That'that approach cannot be maintained is shown clearly by the 
cases of Barber v. Guardian Royal Exchange Assurance Group and 
Roberts v. Tate and Lyle Food and Distribution Ltd.,® heard 
together by the Employment Appeal Tribunal. In the former case, 
male employees were offered early retirement with advanced 
pension rights at any age over 55 and women at any age over 50, 
i.e. in each case within 10 years before the normal age of retirement. 
. Mr. Barber, who was 52, claimed unlawful discrimination. In 
the latter case early retirement with immediate pension was offered 
to men and women employees alike who had attained the age of 
55. The age of 55 was 10 years before the normal age of retirement 
for men, but only five years before the normal age of retirement 
for women. Miss Roberts, aged 53, claimed unlawful discrimination 
since she was within 10 years of normal retirement but had been 
refused the opportunity to leave early. 

Browne-Wilkinson J. giving the decision in the two cases, 
confessed to doubt as to the impact of the House of Lords decision 
in Garland on the earlier Court of Appeal decisions in the three 
cases, including Garland. Garland itself was undoubtedly overruled 
but the decisions in the two other cases were neither expressly 
overruled nor even commented on. He pointed out that there was 
nothing in the speeches of the House of Lords disapproving the 
general approach by the Court of Appeal to the construction of the 
section. However, he took the view that it was unnecessary to 
reach any concluded view on that point since even applying the 
test of the Employment Appeal Tribunal the claims were excluded 
by section 6(4). The terms on which the two claimants sought to 
rely were terms activating the retirement benefit schemes of the 
employers and were therefore terms “relating to retirement.” It 
seemed inescapable that the words “provision relating to” in section 
6(4) applied not only to the benefits receivable on retirement but 
to the terms of access to such benefits. It had been argued that the 
severance terms were not made on or because of retirement but on 
or because of redundancy and were therefore outside the scope of 





13 [1983] I.R.L.R. 240. 
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section 6(4). However the effect of the severance terms was to 
advance activation of the pension schemes and was therefore part 
and parcel of the employers’ system of catering for retirement. 
Browne-Wilkinson J. went on to .consider the relevance of 
European law and, applying the European Court decision in Burton 
v. British Rail, he held that conditions of access to a retirement 
scheme were covered not by Article 119 of the Treaty, but by 
Directive 76/207. He thought that it was not clear how far the 
Burton principle, which excluded from the principle of equal 
treatment discriminatory access. to retirement or voluntary redun- 
dancy schemes which were linked to statutory retirement schemes, 
would apply to contracted-out pension schemes. However, in any 
event Browne-Wilkinson J. was not satisfied on the applicability of 
the Directive in Member States, did not think it appropriate to 
refer the cases to the European Court and dismissed the claims. 


It seems that the British Rail Pension Scheme in Burton was a 
contracted-out scheme (see [1982] E.C.R. 566) but for the reasons 
of balance given by the Advocate-General in the Worringham case 
it is unlikely that a distinction would be taken between terms of 
access to the national retirement scheme and terms of access to a 
private contracted-out scheme. 


4. THE REQUIREMENT IMPOSED ON FEMALE EMPLOYEES TO RETIRE AT 
AN EARLIER AGE THAN MALE EMPLOYEES 


If an employer imposed such a requirement he would not bg in 
breach of United Kingdom provisions because of the excluding 
effect of section 6(4) of the Sex Discrimination Act. But what of 
European law? 

The practice of imposing clier retirement on female employees 
had been challenged in the European Court in Defrenne II,* in 
which complaint was made over the practice of the Belgian Adin 
of retiring female stewardesses, but not male stewards, at.the age 
of 40. The decision of the European Court was that discrimination 
in non-pay conditions was outside the scope of Article 119 but it 
left open the possibility that the decision might have been different 
if Directive 76/207 had been in force at that time. 

In Southampton and South West Hampshire Health Authority 
(Teaching) v. Marshall, the complainant, a senior dietician with 
the health authority who was compulsorily retired at age 62, argued 
that the authority’s practice of requiring females to retire at 60 but 
allowing men to work until retirement at 65, was in breach of the 
terms of Directive 76/207. Article 5 of that Directive applied the 
principle of equal treatment to working conditions including the 
conditions governing dismissal. The Industrial Tribunal held that 


14 [1978] 2 E.C.R. 1365 and see the references to Baudet v. Air France (1984) 47 
M.L.R. 697 (L. Neville Brown) and (1985) 48 M.L.R. 180 (Susan Atkins). 
15 [1983] ILR.L.R. 237. 
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Directive 76/207 was in conflict with section 6(4), that the Directive 
was binding and that it overrode section 6(4) and Miss Marshall’s 
claim of unlawful discrimination was well founded. The Employment 
Appeal Tribunal allowed the appeal on the ground that there was 
currently no authority in English law that a European Directive 
was applicable in English courts to create enforceable individual 
rights. However, Kilner-Browne J. went‘on to say that if Directive 
76/207 were directly applicable in English courts, the policy of 
retiring women at 60 and men at 65 would be contrary to it. He 
was of the view that the issue could not be taken to be covered by 
the Burton ruling. All the European Court had decided was that 
access at different ages to benefits or advantages in the context of 
social security is not discrimination and not that different retirement 
ages which prevent a woman from working as long as a man and 
therefore constitute a disadvantage, are not discriminatory. Given 
that the members of this Employment Appeal Tribunal thought 
that the Directive would cover the retirement policy, it is the more 
unsatisfactory that they did not seek an authoritative ruling from 
the European Court on the applicability of the Directive. 

If the Marshall case goes to appeal, the Court of Appeal might 
reject it shortly on the ground that the European Court ruling in 
Burton applies. Alternatively, the European Court, which is 
currently hearing the case, may automatically apply the social 
security exception to the imposition of different retirement ages. It 
seems reasonable to expect, however, that a distinction might be 
taken between access to, and imposition of, retirement. It is 
unlikely that the European Court will hold that obligatory 
retirement is not a “condition governing dismissal” but a term 
fixing the boundary of the employment contract, because it 
construed the phrase widely in Burton to include mutual termination 
as part of a voluntary redundancy scheme. 

If the terms of Directive 76/207 are held to be capable of 
applying to the practice of requiring female employees to retire 
earlier than men, the success of an individual action will depend on 
how the European Court reacts to the arguments!® on the direct 
applicability of directives. The European Court has tended to 
avoid this issue where possible but has held that Article 119 is 
capable of creating individual rights directly enforceable in courts 
of Member States, not only against the State or its agencies but 
also against private third parties (Worringham, Defrenne, McCarthys 
Ltd. v. Smith’). Article 189 of the Treaty provides that a directive 
shall be binding as to the result to be achieved but internal 
harmonising provisions are anticipated in Member States to give 
effect to the provisions of a directive. It has been suggested, 

16 See Bebr (1970) 19 I.C.L.Q. 257; Winter (1972) 92 C.M.L.Rev; Steiner (1982) 98 
L.Q.R. 229; Pescatore (1983) 8 E.L.Rev 155; Wyatt (1983) 8 E.L.Rev 241 and Green 


(1984) 9 E.L.Rev 295. 
17 [1980] I.R.L.R. 210. 
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however, that where the language of a directive is clear and 
unambiguous and the time allowed for adoption by Member States 
has passed, that directive may be relied upon by an individual in 
the courts of a Member State. In Van: Duyn v. Home Office’® the 
European Court held that the terms of Directive 64/221 conferred 
rights on individuals which were enforceable by them in the courts 
of a Member State. That Directive limited the discretionary power 
of national authorities responsible for the entry and expulsion of 
.foreign nationals. The Court made no general observation on the 
applicability of directives, holding that it was necessary to examine, 
in every case, whether the nature, general scheme and wording of 
the provision in question are ‘capable of having direct effect on the 
relations between Member States and individuals. 

Again, in Becker v. Finanzamt Minster-Innenstadt” the European 
Court held that the Sixth Council Directive 77/388 on the 
harmonisation of value added tax was binding against the Federal 
Republic of Germany in favour of an individual credit negotiator. 
The Court adopted the language of estoppel and held that “a 
Member State which has not adopted the implementing measures 
required by the directive within the prescribed period may not 
plead, as against individuals, its own failure to perform the 
obligations which the directive entails:” 

It has been suggested that, for a Community provision to be 
directly effective, it must be “clear and precise, unconditional, 
requiring no further act of implementation by Member States or 
community institutions, and leaving Member States no real 
discretion in implementation.”” 

It is not clear either against whom a directive can be enforced; is 
it only against a Member State as addressee, or against agencies of 
the Member State including government departments and public 
corporations, or against individuals? It has been argued that the 
inability to differentiate between “horizontal” and “vertical” 
directives (i.e. those affecting the relationship between citizens 
inter se and those affecting that between Member States and 
citizens) has clouded the whole issue of the application of the 
directives.21 In Pubblico Ministero v. Ratti” the Advocate General 
(Reischl) was of the opinion that directives create obligations only 
for the Member State, although in Defrenne III Advocate General 
Capotarti appeared to think that directives might be enforceable 
against private persons. Although the direct applicability of 
Directive 76/207 was specifically referred to the European Court in 
Burton, in view of its decision that the matter was not within the 
Directive anyway the Court regarded it as not necessary to reply. 


` 
18 [1974] 2 E.C.R. 1337. 
19 [1982] 1. E.C.R. 53. 
2 Steiner (1982) 98 L.Q.R. 240. 
21 See Green (1984) 9 E.L.Rev 295. 
22 [1980] 1 C.M.L.R. 96. 
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The Advocate General in the case expressed no opinion on that 
issue either. 

It may be reasonable to draw the inference from Burton that the 
European Court was prepared to hold a directive capable of direct 
effect in Member States, since otherwise it could have rejected the 
case abruptly after deciding that access to voluntary redundancy 
was not within the meaning of “pay” in Article 119. However, it 
went on to consider the meaning of the words of Directive 76/207 
and, indeed, held that conditions of access to voluntary redundancy 
are within the meaning of “working conditions.” If the Court was 
not willing to give direct effect to the Directive anyway it would 
have been unnecessary to consider the relevance of the Directive’s 
words to the issue referred. 

If the European Court did hold that it is a breach of the 76/207 
Directive for an employer to impose different retirement ages as 
between the sexes, it would not render section 6(4) of the Sex 
Discrimination Act of no effect. It would then be possible for the 
United Kingdom courts to construe the subsection in a restrictive 
manner similar to that advocated by the Employment Appeal 
Tribunal in Garland, i.e. that the subsection will prevent any action 
founded on different treatment over retirement benefits but does 
not apply to the imposition of retirement itself. The granting of 
retirement benefits through an early retirement scheme would 
remain subject to the Burton ruling and be caught by the exclusion, 
but the unilateral determination of the employment contract by 
obligatory retirement at 60 would not be caught. It is to be hoped 
that such a result is achieved since it is clear that retirement 
practices and pension schemes are operating in a severely 
discriminatory manner. The present national and Community 
provisions~afford little redress in almost every example considered 
above and for most of the cases the position looks likely to remain 
the same. 

VIVIEN SHRUBSALL* 


* Lecturer in Law, University of Nottingham. 


~ SPECIAL ADVANCES ` | 


BUILDING societies are big. business. The- figures are huge: the 
societies’ assets at the end of 1983 were almost £86;000,000,000, 
which represented a 30 per cent. increase in real terms over a period 
of just three years. They have six million borrowers and six times as 
many investors, thereby embracing most of the population (even 
allowing for quite a bit of duplication). In 1983 the- societies lent 
nearly £20,000m, of which 99 percent. was advanced on the security 
of owner-occupied dwellings. But this powerful modern industry ‘is 
governed by antique legislation, ‘substantially derived from the 
Building Societies Act 1874. It is not surprising, therefore, that the 
government proposes to bring in a new statute soon, and their 
preliminary proposals are set out in a recent Green Paper, from 
which these statistics have been taken.! a 3 
For 25 years the main-stream lending of each society has by law 
taken up at least 90 per cent. of:all its advances, with greater latitude 
given for the remaining 10 per cent. (namely special advances). 
Similar proportions will apply if the government’s proposals are 
accepted without alteration. 90 per cent, of all outstanding advances, 
etc., should be “advances secured on first mortgage of residential 
property to individuals who are owner occupiers of that property” 
(Class 1 assets), with apparently no limit on the amount of each 
advance. The remaining 10 per cent. could embrace (as Class 2 
assets) commercial first mortgages, and take in new ventures such as 
second mortgages, and (as Class 3 assets limited to 5 per cent.) 
unsecured loans, property ownership and some equity investment:? 
But whilst these proposals are being considered, let us review the 
present law embodied in the intricate provisions of sections 21 to 24 
of the Building Societies Act 1962, dealing with special advances, 
particularly as these advances led to the demise of the New-Cross 
Building Society in March 1984.° The current basic rules are that a 
building society may not make fresh special advances in any financial 
year exceeding 10 per cent. of all its advances in that year, nor 





1 Building Societies: a new framework (1984), Cmnd. 9316, 1, 32, 34 & 35. 

2 Ibid. at pp.10-13. 

3 The investigation and notices by the Chief Registrar of Friendly Societies in 1983, 
leading to the Society’s closure and transfer of engagements to the Woolwich Equitable 
Building Society, were triggered by problems under the special advance provisions (see 
New Cross Building Society, Cmnd. 9033 (1984), vii: 25), which featured in 5 of the 11 
grounds ultimately put forward by him. The Registrar revoked the Society’s designation 
of trustee status under s.1, House Purchase & Housing Act 1959, and made an order 
under 's.48, Building Societies Act 1962, preventing the’ acceptance of any further 
investments. The s.48 order led to the automatic revocation of the Society’s authorisation 
under r.8(2)(a), Building Societies (Authorisation) Regulations, S.I. 1981, No. 1488. The 
Registrar’s decision (reported in full in Cmnd. 9033) was quashed at first instance by 
Webster J. whose decision was not reported, so that I have relied on the transcript of his 
judgment. Webster J. was reversed and the Registrar’s decision restored by the Court of 
Appeal in R. v. Chief Registrar of Friendly Societies, ex p. New Cross Building Society, 
[1984] Q.B. 227. I must declare an interest as an erstwhile director of that Society. 
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should it normally have a stock of advances akin to special advances 
at the end of any year exceeding 10 per cent. of its mortgage debt.* 
A “special advance” is an advance (a) to a body corporate, or (b) 
exceeding the prescribed sum* (currently £60,000).° There is one 
other difficult category that I shall describe later.’ 

The detailed rules for special advances were first introduced by the 
Building Societies Act 1960® after the collapse (in the previous year) 
of the State Building Society, which had lent large sums to 
development companies. Ironically, building societies began—as the 
name indicates—for the purpose of assisting subscribers to build (or 
purchase) their own houses, but on the second reading of the 1960 
Bill the Chancellor of the Exchequer said that the restrictions on 
special advances sought “to ensure that building societies concentrate 
their main efforts on their traditional and proper business, which is 
advancing money on the security of owner-occupied property.” 

The main stated purpose of a building society remains in general 
terms the raising of money “for making advances to members out of 
the funds of the society upon security by way of mortgage of freehold 
or leasehold estate.”!° When dealing with tax relief on interest, more 
recent Finance Acts"! happily define socially acceptable advances (by 
any lender) by reference to their purpose, namely the purchase or 
improvement of residential property; yet those responsible for the 
1960 Act felt unable to legislate for building societies in the same 
way. The rough-and-ready criterion became the type of borrower 
(companies, etc.), or the amount of the advance, which is currently 
twice the fiscal limit of £30,000. Notwithstanding the Chancellor’s 
remarks in 1960, owner-occupation is not an indispensable factor 
under either the fiscal or the building society legislation, although it 
can be relevant under both.” As indicated above, the government 
wants to recognise the present practical emphasis on owner-occupation 
in the new Building Societies Act. 


CORPORATIONS 


An “advance of any amount to a body corporate” comprises the first 
category of special advances,'* and this can lead to some fine 





4 5.22(3), Building Societies Act 1962. All subsequent statutory references are to that 
Act, except where otherwise stated. 

5 5,21(1). 

i Art.2, Building Societies (Special Advances) Order, S.J. 1982, No. 1056. 

s.22(1)(c). 

8 s5.1 and 2, Building Societies Act 1960, consolidated in ss.21 to 24 of the 1962 Act, 
and repeated in the same sections of the Building Societies (Northern Ireland) Act 1967. 

° Hansard (H.C.), 625, col. 35. 

10 §.1(1). The government proposes to amend this “to provide that the primary 
purpose of a building society is to raise funds from individual members for lending on 
security by mortgage of owner-occupied residential property.” Cmnd. 9316, 7. 

11 Para. 1, Sched. 9, Finance Act 1972, as amended by para. 4, Sched. 1, Finance Act 
1974. For building societies and other institutional lenders, see also paras. 2 & 3, Sched. 
7, Finance Act 1982. 

12 §.3(1), Finance (No. 2) Act 1983. 

13 See para. 4(1)(a), Sched. 1, Finance Act 1974, and part 5, section D, col. 2 of 
A.R.11, the prescribed form of annual return under the Building Societies (Accounts & 
Annual Return) Regulations, S.I. 1983, No. 1768. 

14 5.21(1)(a). 
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distinctions. Thus an advance of £10,000 to a school incorporated by 
royal charter is a special advance, but not a loan of the same sum to 
individual trustees running a school. In this category the destination 
of the advance is crucial, not the owners of all aspects of the security. 
Thus a 100 per cent. advance of £10,000 to an individual buyer, 
supported by collateral security on other property given by the 
buyer’s company, would not be a special advance (although such a 
collateral charge might be beyond the company’s power). But a' joint 
advance of £10,000 to an individual and a company would be a 
special advance. ; 


ADDITIONAL ADVANCES, ETC. 


The second category of special advances is straightforward, namely an 
advance exceeding the prescribed sum “to a person other than a body 
corporate.”"© But by contrast the third and final category under 
section 21(1)(c) (“category (c)”) is a difficult one. The main object of 
category (c) was to cover additional advances that would take the 
borrower’s total indebtedness over the limit, whilst allowing short- 
term bridging advances. Let us look first at the wording of the 
relevant paragraphs and then consider some examples. Category (c) 
covers “an advance of any amount to a person other than a -body 
corporate, being a person who, after the advance is made, is indebted 
to the society in an amount exceeding the limit in force for the 
purposes of this paragraph.” The succeeding sub-sections set out 
three different dates “after the advance is made” when the overall 
indebtedness must be considered, and two different financial limits 
depending on which date is chosen. The dates are: 
(i) “immediately after the making of the advance,” and 
(ii) “at the end of a period of three months beginning with the 
date of the advance or. . .” : 
(iii) “. . . (if sooner) at the end of the financial year in which the 
_ advance was made.”!” ie 
In the case of (i) the indebtedness can only have been incurred 
before or at the same time as the date of the relevant advance. The 
financial limit for (i) is twice the prescribed sum (currently yielding 
£120,000)" and for (ii) or (iii) is the prescribed sum.” If, for instance, 
a borrower owes £40,000 to his building society on the security of his 
present house and he wants to borrow £50,000 for a new house, he 
can (with the society’s help) complete his purchase in advance of his 
sale and redemption so long as the old mortgage is paid off within 
three months or by the end of the society’s financial year (if earlier). 
There is a puzzling “and” repeated in these paragraphs (setting out 
the financial limits) when they refer to the case where the total 


15 5.218). 
16 6.211 
3 (a). 


1 §.21(3\(b). 
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amount of the borrower’s “indebtedness” at the relevant date exceeds 
the original limit of £5,000 (or £10,000) “and, where the advance is 
one in relation to which a sum is prescribed under this section, 
exceeds [twice] the sum so prescribed.” The prescribed sum cannot 
be less than £5,000,” and the word “or” would surely have been 
more appropriate, as in section 22(2)(b) and indeed in the replaced 
section 1(1) of the 1960 Act. Each limb of the two paragraphs in 
section 21(3) has as its subject “the amount of his indebtedness to the 
society” rather than “the advance” (and more of this distinction 
later). It cannot be contended, therefore, that one should look only 
to the advance and not to the total indebtedness: indeed any such 
construction would demolish category (c) altogether. Every advance 
now of any amount to an individual is “one in relation to which a 
sum is prescribed,” because every such advance can-become a special 
advance under category (c), and both the enabling section 21(4) and 
the current Order’! refer simply to “advances made by building 
societies.” Why then did section 21(3) not use the shorter formula of 
section 22(2)(b) and the replaced section 1(1) of the 1960 Act by 
referring to the original limit “or such other sum as may be 
prescribed” under section 21? 

I shall consider later the difficult question of the types of 
indebtedness covered by category (c), but let us first look at some 
examples of advances falling within the category. Retentions are 
often made from advances: the society wants certain repairs or 
improvements to be carried out and retains part of the advance until 
the work has been done. This ought strictly to be achieved by an 
advance of the first net sum coupled with an obligation to make a 
further advance of the retention money on completion of the work 
(similar to a mortgage by a borrower who is having a house built and 
who is relying partly on building society funds to make stage payments 
to the developer).” But customarily the borrower acknowledges 
receipt of the full advance in the mortgage notwithstanding the 
retention, and the full repayments are shown, although interest is of 
course charged only on the sum actually advanced. Come what may, 
the “advance” at this stage for the purposes of category (c) is the full 
advance less the retention: some retentions are never taken up by the 
borrower. 

For the following illustrations I will assume that the society’s 
financial year ends on December 1, since this is an easier date than 
the 31st to fit into a monthly pattern. Consider then a mortgage offer 
of £70,000 to an individual with a retention of £20,000; or an initial 
advance of £50,000 followed by a further advance of £20,000, which 
has the same effect. In the table that follows, covering 9 months and 
six sets of advances, “a” is the initial advance and “b” the further 


2 See s. 94(1)(c), Law of Property Act 1925; s.30(3), Land Registration Act 1925, 
added by s.5, Law of Property (Amendment) Act 1926. 
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advance made a month later; they become. special advances on the 

dates shown with a capital “A” and “B.” 

1.8.83 1.9.83 1.10.83 1.11.83 1.12.83 1.1.84 1.2.84 1.3.84 1.4.84 1.5.84 
-B 


1. a b A 

2. a b i AB- 

3. a b AB 

4, a bAB : i l 

5. a b , — B 

6. oS a b A ‘B 


On completion of the nori on August ‘I ‘there is no’ special 
advance. The retention is released or the further advance is made 
on September 1: ‘still no special advance, because double the 
prescribed sum is the limit. But on November 1 the initial advance 
becomes a special advance and on December 1 the further advance 
becomes a special ‘advance, both under section 21(2)(b) three 
months after the relevant advance. The nearer’ the end of the 
financial year, the more rapid is the conversion to special advances, 
so that in example 4 both advances become ‘special advances on 
the very day, when the further advance is made (the last day of the 
society’s year) and section 21(3)(a) has no chance of operating at 
all for the further advance. ` 

But look at the strange result in example 5 where ‘the first 
advance never becomes a special advance. Tested under section 
21(2)(a), the first advance is well within the £120,000 “immediately 
after the making of the advance,” namely on the very day of the 
advance (December 1), when there is no other indebtedness. 
Under section 21(2)(b) we are not concerned with the borrower’s 
indebtedness at the end of three months, because “the end of the 
financial year in which the advance was made” is sooner, and that 
year ends on the very day of the advance. Throughout section 21 
the two advances are never aggregated into one special advance. 
The further advance of £20,000 on January 1 alone becomes a 
special advance three months. later. 

If example 5 embraced the only special advance made - by the 
particular society in 1983 and 1984, its directors’ reports on this 
topic would look very odd. Such reports must show the proportion 
of special advances “and the-number of mortgages executed during 
that financial year to secure special advances.”* For a non- 
obligatory further advance there would be a‘nil return for 1983, 
because whilst the mortgage deed was executed in that year, it did 
not then secure a special advance. But if the society were obliged 
to make the further advance, the 1983 report might say: “No 
special advances were made, but one miortgage was executed 
during the year to secure a’ special advance.” The 1984 report 
would say something like this (supposing total advances in that 
year of £2,000,000): “A special advance as defined by s.21, Building 
Societies Act 1962, represented 1 per cent. of the total amount 


 $.82(2)(6). 
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advanced and was secured by no mortgage executed during the 
year.” 
Example 6 brings us back full circle to example 1. 


INDEBTEDNESS 


Category (c) takes into account both the “advance and all other 
debts of any description (whether immediately repayable or not) in 
which [the borrower] is indebted to the society.” At first glance 
these words seem to cover every kind of indebtedness by the 
borrower to the society. Despite the reference to “other debts,” 
the ejusdem generis rule cannot link the debts to the “advance,” 
since “all” and “any description” clearly enlarge the category, and 
“debts” themselves are a larger category than advances. The word 
“other” is used in the similar formula in section 24(2)(a), but not 
in section 22(1)(d). 

In the New Cross case the society contended that category (c) 
should never catch a first advance, in view of the inevitable 
reference to prior (or contemporaneous) debts in section 21(2)(a) 
and the more general reference in section 21(1)(c) to a borrower 
“who, after the advance is made to him, is indebted to the society 
in an amount exceeding the limit.” This is an attractive argument 
in view of the legislators’ intention, as mentioned below. It would 
remove the illogical element in example 5 above, because my 
initial:advance “a” would never become a special advance in any of 
the examples, as would in any event be the case if more than three 
months or the year end separate the two advances. But the Court 
of Appeal rejected this contention” and the statutory wording is 
certainly wide enough to cover later indebtedness beyond any 
further advance, such as the balance of valuers’ and application 
fees and any lump-sum indemnity premium, although these would 
normally be deducted from the advance on completion. Also 
covered would be any expenditure incurred by the society through 
the borrower’s default where the terms of the mortgage allow this 
expenditure to be added to the mortgage debt, as is normally the 
case, although such expenditure is unlikely during the first three 
months of the mortgage. But the two most likely items to push a 
single straightforward advance above the prescribed sum are 
interest and fire insurance premium, and these must also be 
included in the category (c) calculations, according to the Court of 
Appeal in the New Cross case. 


INTEREST 


Strong arguments can be advanced (and were advanced in the New 
Cross case)” against the inclusion of arrears of interest. Although 


% s.21(2). 

23 [1984] Q.B. 227, 270. 

2% e.g. cl.23, Halifax Building Society’s Mortgage Conditions (1983). 

27 I am indebted to Mr. John Mills Q.C. for the general line of argument that he 
advanced before the Registrar in the New Cross case on the question of arrears of 
interest, although the responsibility is mine for the way the argument is expressed here. 
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at first, sight the words in. parenthesis (“whether immediately 
repayable or not”) do not seem to limit the wide preceding phrase 
“advance and all other debts of any description,” they must surely 
mean debts “immediately repayable or not immediately repayable,” 
equivalent to “repayable immediately or not.” Thus the whole of 
the advance is covered, even though (for instance) only three 
months’ instalments of principal are actually due and payable, with 
the balance spread over the mortgage term. If the words had 
meant “immediately~repayable or any other kind of debt,” they 
would have added nothing to what had gone before. But interest is 
never repayable to a society. Interest is the price that the borrower 
pays for the loan: he pays the interest and he must ultimately repay 
the loan. The words in parenthesis cannot be ignored in construing 
what goes before, and indeed in the original section 1(1)(c) of the 
1960 Act these words were not in any separate parenthesis, but 
were similar to the present section: 22(2)(b) and section 24(2)(a). 
One can reasonably contend that only money directly paid by the 
society to the borrower (namely an advance): is repayable, so that 
all other categories of indebtedness are excluded. This argument 
can go hand in hand with a reference to the ejusdem generis rule, 
the known intention of section 21(3) to cover bridging advances 
and the fact that only prior and contemporaneous advances, etc., 
can qualify under section 21(2)(a). But in these circumstances the 
formula would have referred to “other advances” rather than “all 
other debts of any description.” > 

The draftsman certainly did not overlook the question ‘of arrears 
of interest, since they are expressly mentioned elsewhere. Thus if a 
borrower transfers his property subject to -a building society 
mortgage and the society is a party to the transaction (precisely the 
practice that the Abbey National Building Society is now 
encouraging), section 21(7) treats this, for the purposes of the 
special advance provisions, as a new advance to the purchaser or 
other transferee “of an amount: equal to the amount of the 
mortgage debt remaining unpaid immediately after the transfer, 
together with any arrears of interest then outstanding.” If therefore 
the “mortgage debt” plus “arrears of interest” exceeds £60,000 and 
has not been reduced to £60,000 within three months (or the end 
of the financial year, if earlier), a fresh special advance is created. 
The expression “mortgage debt” in terms excludes arrears of 
interest. But note that the society cannot be involuntarily landed 
with a special advance under section 21(7); if the borrower transfers 
a property subject to a mortgage exceeding £60,000 without the 
society’s consent—as can often happen under a-court order in 
matrimonial proceedings or where: the transferor does not’seek a 
release—no special advance is created, because the society is not 
a ee ee 


8 The New Cross case, [1984] Q.B. 227, at p.271, by Slade L.J. who dealt with the 
special advance provisions in greater detail than the other members of the Court of 
Appeal. 
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then “a party” to the transfer. I suggest that no further arrears of 
interest need to be added at the end of the category (c) period, 
and certainly this specific reference to “arrears of interest” relates 
only to such arrears at the time of the transfer (the arrears “then 
outstanding”). i 


ASCERTAINED PROPORTION 


The next direct reference to “arrears of interest” is in section 
22(2)(a), which defines the overall sum for the purpose of 
calculating “the ascertained proportion.” And here I must digress 
to describe the provisions of section 22, which hold the key to a 
society’s authority to make any special advances. A society “shall 
not make any special advances in the calendar year in which it is 
established,”” and thereafter the power to make such advances 
depends on “the ascertained proportion” at the end of each 
financial year. At each year end the society must (under section 
22(2)(b)) add up all advances made to incorporated bodies and 
advances where the total indebtedness then exceeds the current 
limit. This total is compared with the total of all advances 
outstanding (plus arrears of interest) at the same date,” thus 
yielding “the ascertained proportion.”*! If that proportion is 10 per 
cent. or less (as it normally should be), the society may make 
special advances not exceeding 10 per cent. of all advances during 
the following year. If the proportion exceeds 10 per cent. but not 
25 per cent., the next year’s special advances may not exceed 2% 
per cent., and if the proportion exceeds 25 per cent., no special 
advance may be made in the next year.” The 10 per cent. and 23 
per cent. figures relate only to new advances made during the next 
year as a ratio of all advances made in that year, ignoring any 
other indebtedness at the end of the year in both calculations. 

It must be noted first that the total under section 22(2)(b) is not 
the total of the society’s special advances. A “special advance” 
normally qualifies as such once in its life, namely (a) when the 
advance is first made, in the case of an advance to a body 
corporate or one exceeding the prescribed sum, (b) immediately 
‘after the advance is made, in the case of an advance not exceeding 
the prescribed sum where the total indebtedness exceeds twice the 
prescribed sum, or (c) three months after the advance (or the end 
of the financial year, if earlier) where the total indebtedness 
exceeds the prescribed sum. Exceptionally one advance could be 
treated as a special advance more than once if a large mortgage is 
transferred with the society’s consent under section 21(7). But 
what starts as (or becomes) a special advance under section 21 


29 §.22(6). 

30 §.22(2)(a). 
31 §,22(3). 

32 §,22(4 
3 §.22(5). 
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does not necessarily fall within section. 22 for calculating the 
ascertained proportion, as Webster J. erroneously assumed in the 
New Cross case. He erred in good company, because a truncated 
statutory description of section 22(2)(b) within two years of the. 
1962 Act said that that was the provision “under which the amount 
of the special advances which a building society may make depends 
on the amount lent by it to bodies corporate and to persons 
borrowing more than £5,000 or such higher amount: as may be 
prescribed.”** Advances to bodies corporate fall within both 
categories, as would an advance outstanding from a body corporate 
where the property is transferred to it with the society’s consent 
under section 21(7), but for the purpose of the ascertained 
proportion the relevant figure is the amount “outstanding,” not the 
amount “lent.” A special advance to an individual might well be 
reduced below the limit by the end of the year.and thus not be 
included in the ascertained proportion; conversely an advance that 
never became a special advance can fall within the ascertained 
proportion because of other indebtedness at the end of the year. 
And a particular advance can go into the ascertained proportion 
year after year if it continues to qualify. 

After that digression let us look at the detailed elements of the 
fraction that comprises the ascertained proportion, with particular 
reference to arrears of interest. The overall total (under section 
22(2)(a)) is the total of the advances that .at the end-of the year 
“has not been repaid to the building society, together with any 
arrears of interest.” Note here the allusion to repayment of the 
advance rather than the interest. This total is a logical and readily- 
calculated sum, being the balance’ of all advances due from the 
society’s borrowers plus arrears of interest (but not accrued interest, 
and more of this later). 

So.much for the denominator of the fraction, but what of the 
numerator? Here (under section 22(2)(6)) we are thrown back to a 
formula similar to category. (c), since we add together (a) “advances 
made to a body corporate” and? (b) advances “made to a person 
who at that time is indebted to the society (taking into account any 
kind of debts, whether immediately repayable or not) in an amount 
exceeding” the prescribed sum. At first sight it might be thought 
that,.if the denominator expressly includes arrears of interest, the 
numerator must similarly include them, particularly when section 
22(2)(b)—defining the numerator—starts by referring to “the 
proportion of. that amount”, meaning the total of advances and 
arrears of interest in section 22(2)(a)—defining the denominator. 
But this is not so. You take “into account” extra indebtedness 
when deciding whether (with the' advance) the limit is exceeded, 
but only the advance itself is used'in this part of the calculation, as 
in category (c). The point is elaborated below when J deal with. the 


3% .8(2), Housing Act 1964. ` 
35 5,22(2)(b) says “or” rather than “and.” 
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detailed calculations. The word “repayable” should, therefore, still 
exclude arrears of interest from the indebtedness (even arrears 
from earlier years that may have been capitalised). - 

‘Surprisingly that doyen of building society lawyers, Mr. John 
Mills Q.C., takes a different view.” In his persuasive (though 
unsuccessful) argument before the Registrar in the New Cross case, 
Mr. Mills contended that arrears of interest did not form part of 
the indebtedness for the purpose of special advances under section 
21, but the question whether such arrears form part of the 
indebtedness for the purpose of the ascertained proportion under 
section 22 was left open. This explains why there is no mention of 
this point in Part 5 of the Registrar’s decision (dealing with the 
ascertained proportion), his discussion about arrears of interest 
being confined to Part 7 (dealing with special advances). Yet the 
formula for indebtedness in section 22(2)(b) must have the same 
meaning as the similar formula in section 21(2).: 


FOREKNOWLEDGE OF THE SOCIETY 


So much for the express references in sections 21 and 22 to 
“arrears of interest” which (I suggest) reinforce the contention that 
such arrears should not fall within the indebtedness to be taken 
into account under those sections. But there are further pointers in 
the same direction. Section 22(1) sets out the general prohibition 
on special advances that are not authorised: “a building society 
shall.so conduct its business as to secure that special advances are 
not made by it except as authorised by-this section.” But section 
22(5) and section 22(6) are more emphatic. In the year in which it 
is established (s.22(6)) and in the year after the ascertained 
proportion exceeds 25 per cent. (s.22(5)), a society “shall not make 
in that year any advance unless, at the time when it is made, it can 
be ascertained that-it will not be a special advance.” Such a society 
cannot therefore make a bridging advance going beyond the lower 
limit under section 21(3)(a). All the while the indebtedness under 
category (c) is within the -society’s control, the society can 
confidently lend up to the prescribed limit. But (as with the 
transfer subject to a mortgage, discussed above) the society should 
not be involuntarily landed with a. special advance through the 
borrower’s default in not paying interest. If arrears of interest are 
liable to be added later under category (c), the society cannot be 
sure at the time of the advance that it will not become a special 
advance, however small the advance. The society can make a 
reasonable guess about the maximum likely applicable rate of 
interest over the next three months, assume that the borrower 
might pay nothing, and lend that much less than the limit: but can 
it ever properly claim to be sure at the outset that the limit. will not 
be exceeded? í 


% Wurtzburg & Mills, Building Society Law (14th ed., 1976), p.140. 
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The original section 1(6) and section 1(7) of the 1960 Act were 
slightly different in that the society was-not allowed to:“make in 
that year any advances as respects which it cannot be ascertained 
at the time they are made whether they will be special advances or 
not.” But this comes to the:same thing, because (with no special 
advances allowed) the society must be sure that the negative rather 
than the positive alternative will apply. 


SUBSTITUTED SPECIAL ADVANCE 


The final reference to “arrears of interest” i in the context of special 
advances is in section 24(2)(b). This section deals with the sale.of a 
property by a society as mortgagee where the purchaser seeks an 
advance from the same society that will “constitute’ a special 
advance.”37 The Registrar can give permission for the new advance 
to be made,” so that, whilst it is still technically a special advance, 
it does not fall within the 10 per cent., 23 per cent., or even’ the nil 
category allowed for special advances, nor apparently within the 
total of advances in the relevant year against which the percentages 
are calculated, yet seemingly it can still fall into the ascertained 
proportion.” Before such permission is given the society must 
satisfy the Registrar that (a) the defaulting borrower is a body 
corporate or a person who is indebted (using a similar formula to 
category (c) and the ascertained proportion) in more than the 
prescribed sum, and (b) the outstanding “mortgage debt which, at 
the time of the application [to the Registrar]; has not been repaid 
to the society, together with any arrears of interest” exceeds the 
proposed new special advance. Under the second limb of (a) the 
original advance need not necessarily have been a special advance, 
but it would be eligible to go into the ascertained proportion at the 
year end. If we assume that no bodies corporate are involved, the 
second limb of (a) would be redundant if arrears of interest are 
included in the indebtedness. The outstanding “mortgage debt” 
plus arrears of interest must exceed the new advance, and yet the 
new advance itself must exceed the limit for section 24 to be 
invoked at all. The calculation ‘in (b) would thus always supplant 
the calculation in the second limb of (a). 

It could be argued that “the mortgage debt” (in s.24(2)(b) and 
for that matter in s.21(7)) is intended to mean the same as our 
portmanteau reference to “the advance secured by the mortgage 
and all other debts of any description, whether immediately 
repayable or not” (in s.24(2)(a)), in which case the later injunction 
in (b) to. add “any arrears of interest” would clearly exclude -such 
arrears from (a). But (a) must include (for instance) a subsisting 
advance on other property to the same defaulting borrower, whilst 


37 5,24(1). 

38 5.24(2). 

3 §.24(3): it is to be “left out of account for the purposes of” s.22(3) to (5). See the 
arguments in Wurtzburg & Mills, op. cit., 143. 
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(b) is surely limited to the “mortgage debt” on the particular 
property being sold by the society, namely the balance of the 
advance plus any other indebtedness repayable under that particular 
mortgage, particularly as the paragraph concludes-by referring to 
“arrears of interest in respect of the advance secured by the 
mortgage,” with the total exceeding “the amount of the advance 
which the society proposes to make to the purchaser of ‘the 
freehold or leasehold estate.” The statutory restriction on 
consolidation” is invariably excluded in building society mortgages, 
so that the society in these circumstances would try to recover from 
the net proceeds of sale the whole of the borrower’s outstanding 
indebtedness, but this cannot affect the interpretation of section 
24. It is logical that a substituted special advance of this kind 
(where no money leaves the society’s coffers) should be excluded— 
with the Registrar’s consent—from the percentage of special 
advances in the relevant year, but should be liable for inclusion in 
the ascertained proportion, just as the original advance would have 
been. By contrast we shall see that, in the later provisions for 
housing associations, the relevant advance (where new money is 
provided) is excluded both as a special advance and from the 
ascertained proportion. 


UNANIMOUS VIEW 


There are thus three instances where the draftsman specifically 
referred to “arrears of interest” in connection with special advances. 
Can it really be supposed that he also intended to cover arrears of 
interest elsewhere with such an inappropriate expression as 
“repayable” debts? But the unanimous view is to the contrary. 
First the Building Societies Association’s Guide“! says confidently 
that arrears of interest should be taken into account. Then in his 
decision in the New Cross case the Registrar considered that 
arrears should be included, for he held that “immediately repayable 
or not” means “immediately repayable, repayable later or 
payable.”** But in that case surely the formula would have been 
“immediately payable or not”: “payable” includes “repayable,” but 
not vice versa. At first instance Webster J. agreed that arrears of 
interest should be included, and all the members of the Court of 
Appeal came to the same conclusion; although Griffiths L.J. 
concurred rather reluctantly.” 


ACCRUED INTEREST 


A similar problem arises with accrued interest, and here we are 
referring to the interest on a mortgage that accrues from day to 
day. The normal pattern under a building society repayment 


4 5.93(1), Law of Property Act 1925. 

41 Guide to Building Society Finance (2nd ed.), 60: 5.10. 
42 Cmnd. 9033, 14: 5.13; 25: 7.16. 

*® [1984] Q.B. 227, p.264. 
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mortgage is for instalments:to be payable monthly, with the first 
instalment (of both principal and interest) due one month after the 
completion date. Thus the interest is due monthly in arrear 
(although this may not be so under an endowment mortgage if the 
. first interest payment is deducted on completion). Interest is not in 
arrears until after the due date. But interest is accruing all the 
time, and when the mortgage is redeemed interest will be charged 
up to the redemption date (and sometimes beyond). Thus for a 
mortgage completed on (say) November 15 with no instalments 
paid by the end of the year, the borrower is in arrear to the extent 
of one month’s interest (that due on December 15), but there is 
also accrued interest (not yet payable) for the period from 
December 15 to 31. t . 

The B.S.A.’s Guide“ draws a distinction between arrears of 
interest and accrued interest, and suggests that accrued interest is 
not part of the borrower’s indebtedness for the purpose of category 
(c). But if arrears of interest are properly treated as debts 
“immediately repayable or not,” surely accrued interest must, be 
similarly treated. The money is due, though not immediatel ly 
payable. In the New Cross case Slade L.J. went so far as.to say 
that the purpose of this phrase “is not so much to restrict the 
generality of the words which immediately precede it as to extend 
it, by making it clear that an accrued debt will fall to be included, 
even if the obligation to pay it has not yet arisen.” And Sir John 
Donaldson M.R. said (obiter)*° that “interest which has been 
earned, but is not yet payable, is also within the description.” For 
the future, therefore, the Registry will want accrued interest 
included in the borrower’s indebtedness. 

But surely this goes to emphasise that no form of interest should 
be included within category (c). An advance of the permitted 
maximum of £60,000 on November 15 (for instance) would 
inevitably become a special advance at the society’s year end of 
December 31 regardless of the borrower’s prompt payment of his 
first instalment, because the accrued interest from December 15 to 
3T would take the total over the top. In calculating the ascertained 
proportion, it would be particularly illogical to take arrears of 
interest plus current accrued interest into account when working 
out the total indebtedness, and yet to ignore accrued interest when 
looking at the other part of the equation covering the balance of 
advances on all mortgages, since section 22(2)(a) refers to “arrears 
of interest” only. And the calculation anomaly mentioned above 
under section 24(2) would be that much greater with accrued 
interest added. 


INSURANCE PREMIUMS 


Apart from interest, insurance premiums are the other head of 
indebtedness most likely to fall within category (c). Some societies 


“ Op. cit., 60:5.11. 
45 [1984] Q.B. 227, 271. 
46 Ibid. at p.258. 


402 THE MODERN LAW REVIEW [Vol. 48 


collect the premium monthly with the normal instalments of interest 
(and principal, if applicable); others collect it annually when due to 
the insurers, and one would expect the first premium to be due 
soon after completion and well within the three months’ danger 
period. The normal practice these days is for societies to have 
block policies with the major insurers and to pay all the premiums 
at the same time once a year to each insurer. It was contended in 
the New Cross case that, as the society itself did not pay its 
premiums to the insurers until February 1, there was no 
indebtedness from the borrower until then (and certainly nothing 
repayable), even though the premium had been demanded and 
debited to the borrower’s account. Webster J., accepted this 
contention, but the Registrar and the Court of Appeal rejected it. 
Much depends here on the wording of the particular insurance 
covenant in the mortgage. It is instructive to note that the Registrar 
included cases “where the society had written to the borrower by 
December 31 seeking payment of the premium from the date of 
completion to February 1,” but he excluded “those cases where the 
society had failed to send out a request for payment until after 
December 31.”4” Here again is the criterion that I have sought to 
stress in connection with eligible debts under category (c): it is 
right that the debt should be included if the society has control 
over it (when it is properly repayable), but not otherwise. But the 
Court of Appeal took a contrary view. 


UNRELATED INDEBTEDNESS 


What about debts that do not arise under any mortgage to the 
society? Suppose that the borrower is a tenant of part of the 
society’s premises and owes rent to the society, or even that rent 
payable in arrear has accrued but is not immediately payable. A 
stockbroker-borrower might owe the society money on the sale of 
investments, and a solicitor-borrower or an agent-borrower might 
be indebted to the society on a sale of a branch office. On the 
Court of Appeal’s reasoning all this indebtedness (unrelated to any 
mortgage advance) must seemingly come into account under 
category (c) and when calculating the ascertained proportion. 
These moneys are all payable to the society, but they are not 
repayable and I suggest that they should be excluded. On any view 
the indebtedness must surely arise under a mortgage to the society 
in order to qualify; yet sections 21(7) and 24(2)(b) make it quite 
clear that “the mortgage debt” does not include “arrears of 
interest,” since both those sections refer to “the mortgage debt . . . 
together with any arrears of interest.” 


CALCULATIONS 


Only advances themselves become special advances, regardless of 
any other indebtedness. And only advances themselves go into the 


4 Cmnd. 9033, 15: 5.15 & 5.16. 
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numerator for calculating the ascertained proportion. This is vividly 
illustrated by the New Cross case. In 1982 there were 27 cases 
where arrears of interest or insurance premiums took advances of 
£37,500 (the then limit) over that figure under category (c) after 
three months or the end of the year, and the break-down was as 
follows: 


Cases % Total 
As originally stated 23 8.54 1,359,916 
Added under category (c) 27 6.37 1,012,500 


50 14.91% £2,372,416 

Note that the figure of £1,012,500 is precisely 27 x £37,500, with 
the extra indebtedness that converted the advances into special 
advances not included. The total amount of the indebtedness over 
the limit was £7,944, representing 0-05 per cent. of the 1982 
advances, which had the effect of adding 6-37 per cent. to the 
year’s special advance percentage. 48 With arrears of interest and 
undemanded insurance premiums excluded, the percentage would 
have been just within the permitted 10 per cent. (9-95 per cent.).” 
For the calculations, therefore, the additional indebtedness that 
alone causes the advance to be a special advance is excluded, 
whilst the advance itself (which would not otherwise have been a 
special advance) is included. 

Accrued interest is not included in these figures, but the 
computers of the larger societies should easily be able to throw up 
the overall total of indebtedness three months after the advance, or 
at the year end. Surely it will be a good deal more difficult to 
achieve an accurate figure for the ascertained proportion at the end 
of each year in the light of the Court of Appeal’s decision. The 
denominator comprises the total outstanding balance of principal 
plus arrears of interest, but it must exclude accrued interest and 
any other indebtedness. In the past probably all societies have 
included the total amount “outstanding on mortgage” as shown in 
their annual returns and accounts,°° and this has been encouraged 
by the Registry, as the prescribed form of annual return (A.R.11) 
uses precisely these words.’ Exclusion of the items mentioned has 
the effect of slightly increasing the ascertained proportion (0-03 per 
cent. in the New Cross case).” 

Everyone seems to have overlooked a more material error in the 
A.R.11 when it deals with the numerator. This return asks for the 





48 These figures are given in the Society’s Final Report (for 1983) and amend the table 
of figures in Cmnd. 9033, 22: 7.5, on the basis of the Court of Appeal’s decision: see 
ibid., 7.5(b). 

The addition of the first and last items in Cmnd. 9033, 22: 7.5. 

Ibid., 5.2. 

51 Part 5 oe A, figures A and E. 

2 Cmnd. 9033, 12: 5.2. 
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“amount due or outstanding” at the end of the year in respect of 
“amounts due from persons other than bodies corporate indebted 
in a total amount exceeding £60,000.” But (as indicated above) 
this is not what section 22(2)(b) requires: this paragraph refers to 
the proportion of the denominator that “is in respect of advances 

. . made to a person who at that time is indebted to the society 
(taking into account any kind of debts, whether immediately 
repayable or not) in an amount exceeding” the prescribed sum. 
The formula is the same as for category (c), so that only the 
balance of the principal goes into the calculation, and not insurance 
premiums, arrears of interest (even if capitalised from earlier 
years), accrued interest or any other indebtedness. The normal 
tules apply, so that once the mortgage account has gone into 
arrear, payments must first go to clearing the arrears of interest 
and then to other indebtedness and the balance of the advance 
itself. The indebtedness additional to the balance of principal may 
be much more substantial than under category (c), where the 
maximum period is three months: here years may have elapsed 
since the date of the mortgage to build up eligible indebtedness if 
the special advance limit has remained unchanged, although an 
increase in the limit will normally remove the qualifying advances 
of earlier years from the ascertained proportion. The society may 
have had to spend a lot of money repairing the property through 
the borrower’s default. Exclusion of the extra indebtedness in this 
case has the effect of decreasing the ascertained proportion. 

Presumably it was the New Cross case that alerted the Registry 
to the fact that the percentage shown in the old annual return” did 
not accurately show the ascertained proportion, because the new 
annual return (prescribed at the end of 1983)°° now admits that the 
_ percentage calculated on the basis of the Registry’s formula “is an 
approximation of the ascertained proportion.” If such “approxi- 
mation” is larger than 73 per cent., the society must now calculate 
the, correct proportion and show it separately, although no 
additional headings are given to show how it should be calculated. 
Unfortunately the detailed calculations in the New Cross case 
included arrears of interest in the numerator, so that the Registrar’s 
final figure of 10-09 per cent. for the ascertained proportion was 
too high. At first instance Webster J. arrived at a permissible 
figure of 9-96 per cent. 


AIMING. OFF 


The overall effect of these adjustments is irrelevant to most 
societies, because the average ratio of special advances to all 


5 Part 5, section A, 2(i). 

54 Part 6, section C of the old A.R.11 prescribed under the Building Societies 
(Accounts & Annual Return) Regulations, S.I. 1981, No. 1497. 

55 Building Societies (Accounts & Annual Return) Regulations, S.I. 1983, No. 1768. 

56 Cmnd. 9033, 17: 5.24(ii). 
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advances is vastly lower. than 10 per cent. (it was 1-7 per cent. in 
1976, for instance, and 3-5 per cent. in 1979). Most advances are 
well below the financial limit and it is thought that, when 
approaching the limit, societies normally “aim off” and advance 
less than the permitted maximum where no special advance is 
intended. In the light of the New Cross case, aiming off will now 
have to be the rule. For the purpose of the ascertained proportion 
the Registrar suggested aiming off to the extent of one month’s 
interest—say by £500 on the old limit of £37,500.” But this will not 
be enough: it will not even suffice to assume non-payment of 
interest at the highest likely effective rate for three. months (to 
cope with category (c)). A pessimist might aim off for several 
years’ interest to avoid slipping into the ascertained proportion. 
But perhaps it would be realistic to allow for one year’s arrears of 
interest, because by this time the society would be vigorously 
chasing the defaulting borrower, and mortgages more than one 
year in arrear have to be disclosed in the directors’ annual report. 

The highest recommended (now “advised”) B.S.A. rate in recent 
years has been 15 per cent. at various times between 1980 and 
1982; it would therefore be prudent for a society to lend no more 
than £50,000 if it wishes to be reasonably sure that the advance will 
not slip into the ascertained proportion through the addition of 
interest. But what a nonsense this is. Why should a society have to 
aim off to the extent of £10,000 in order to try to ensure that the 
advance does not fall into either of the 10 per cent. calculations? 
The Registrar’s limit ought to mean what it says and not be a trap 
that can be sprung by a defaulting borrower. 

It is worth bearing in mind that the Registrar has power to 
reduce the special advance limit at any time, though not below the 
original figure of £5,000: attention was drawn to this power at the 
report stage of the 1960 Bill in the House of Commons. He is 
unlikely to exercise this power. whilst inflation continues, and if he 
were to do so, havoc might well be created with the ascertained 
proportion of numerous societies, particularly if I am correct in my 
contention below about the effective date for any change in the 
limit. 

Even when consciously making special advances, a society has to 
be cautious. If a society eventually lends £100m in a year, it can 
make special advances up to £10m in the first month of the year 
without infringing the 10 per cent. limit. But this would be 
hazardous, because its overall lending plans for the year might be 
upset. Ideally the special advances should keep pace with the total 
lending from time to time and not exceed 10 per cent. of the latter. 
It is, of course, permissible (though perhaps imprudent) for a 


5 Ibid., 16: 5.22. 
58 5.82(1)(d) and (e). 
% Hansard (H.C.), 627, col. 948. 
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society to make just one vast advance of a little less than 10 per 
cent of all its advances for the year. 

A society can minimise its special advances by splitting an 
advance not exceeding twice the limit by more than three months. 
Suppose that a society lends £50,000 in January and another 
£50,000 to the same borrower in the following May. There is no 
scope for treating the singular “advance” in section 21(1)(b) as 
including the plural, and still less for aggregating two separate 
advances to test whether the limit has been exceeded, because 
category (c) is designed to do just this when the second advance is 
made within three months of the first. In the example quoted, 
therefore, only the second £50,000 becomes a special advance 
(after three months or the year end under category (c)), although 
the balance of both advances would go into the ascertained 
proportion at the year end. 


10 Per CENT Limirs 


Both the 10 per cent. limits are important. If the 10 per cent. limit 
for special advances is exceeded, the society is liable to prosecution,” 
and so is every officer of the society who “knowingly and wilfully 
authorises or permits the default.”® In addition the Registrar may 
present a petition for winding up the society. Theoretically the 10 
per cent. limit for the ascertained proportion is not so significant 
under the 1962 Act, because the society simply moves into a 
different range and finds its special advances for the following year 
restricted to 24 per cent. or nil instead of 10 per cent. But every 
society will be keen to keep its ascertained proportion at 10 per 
cent. or less, because this is a requirement for designation for 
trustees’ investment, since the society must be “empowered to 
make special advances in its current financial year up to the limit 
specified in section 22(3).”™ Hence an ascertained proportion of 
more than 10 per cent. is a ground for revocation of that 
designation, as the New Cross case indicates. The same limit is also 
a requirement for membership of the B.S.A.’s investors’ protection 
scheme, which increases the general cover against losses from 75 
per cent. to 90 per cent. if the society “is able to make maximum 
special advances in its current financial year.” This wording is not 
as unambiguous as in the designation regulations, but the intention 
is clearly the same. 


EFFECTIVE DATE FOR NEw LIMITS 


The first limit for special advances was £5,000 in 1960,© but this 
figure has been increased by stages (to keep pace with inflation) to 


 §.22(7). 

$1 §_129(2). 

& ¢.22(8). 

6 §.22(4) & (5). 

6 1.2(1)(c), S.I. 1972, No. 1577. 

6 Para. 7(b)(v) of the declaration required under the scheme. 

 s5.1(1)(b), Building Societies Act 1960. s.21(1)(b), Building Societies Act 1962. 
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the present sum of £60,000.% Section 21(4) says that the order 
dealing with the change may “prescribe under this section a sum 
exceeding £5,000 in relation to advances made by building societies 
in any financial year beginning on or after the date of the coming 
into operation of the order.” The 1982 Order, which follows that 
wording in article 2, came into operation on September 1, 1982, so 
that for all those societies whose financial years ended on December 
31, 1982, the new limit for special advances did not apply until 
1983. 

But what about the ascertained proportion under section 22 for 
such societies? The eligibility of an outstanding advance to an 
individual depends on whether at the year end he is indebted “in 
an amount exceeding £5,000 or such other sum as may be 
prescribed under the last preceding section.”® The effective date 
for “advances made” (namely prospective new special advances) is 
the new year, but this is not necessarily the effective date for the 
ascertained proportion. Article 3 of the 1982 Order revokes the 
1980 Order (clearly with effect from September 1, 1982, when the 
later Order came into operation), “but not so as to affect its 
operation in relation to advances made by a building society in its 
financial year beginning before, and current at, the date of the 
coming into operation of this Order.” In respect of anything other 
than “advances made,” surely the new limit operates from 
September 1, 1982, so that the ascertained proportion for 1982 
(governing the percentage of special advances to be made in 1983) 
should be calculated by reference to the new figure of £60,000 
(which will in any event apply to the individual special advances to 
be made in 1983). The material date for calculating the ascertained 
proportion is December 31, 1982, by which date the old limit had 
been increased except in relation to “advances made” during 1982. 

This point was relevant in the New Cross case and it was 
considered but not argued. The Registry take a different view, 
because the printed form of annual return (A.R.11) for 1982 
referred to the old limit of £37,500 in the section dealing with the 
ascertained proportion,” the wording of which I have criticised 
above. 


JOINT BORROWERS 


An advance made jointly to two or more borrowers is a special 
advance if the same advance to any one of them would have been 
a special advance.” As already mentioned, this would embrace an 
advance to a company and an individual of any sum. Perhaps a 
ee N A 


& S.I. 1963, No. 2112: £7,000. S.I. 1967, No. 1861: £10,000. S.I. 1971, No. 1067: 
£13,000. S.I. 1975, No. 1205: £20,000. S.I. 1980, No. 2003: £37,500. S.I. 1982, No. 1056: 
£60,000 


0,000. 

8 5.22(2)(b). 

® Part 6, section C (1st item). 
7 s.21(8). 
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similar advance would always come into the ascertained proportion; 
section 22(2)(b) has no equivalent to section 21(8) about joint 
advances, although it does expressly cover joint borrowers indebted 
over the limit. A special advance would result from indebtedness 
over the limit by one joint borrower under category (c), just as 
similar indebtedness is relevant to the ascertained proportion. 


SUBSTITUTED SECURITY 


We have seen that, where a property is transferred (with the 
society’s consent) subject to a mortgage over the limit, a fresh 
special advance is created.”’ And if the society itself exercises its 
power of sale in such a case and grants a mortgage to the purchaser 
of a lesser sum that is still over the limit, a fresh special advance is 
again created, although permission can be obtained-from the 
Registrar to leave it out of account.” In neither of these cases is 
the society parting with any extra money; nor is it in the more 
common situation where a borrower sells his house with a mortgage 
over the limit and buys another house requiring precisely the same 
mortgage money from the same society. If the society adopts the 
traditional method of discharging the first mortgage on redemption 
and granting a new mortgage on the purchase, a fresh “advance” is 
made and this becomes another special advance. But if the 
borrower simply enters into a deed under which the new property 
is substituted as security for the old one, no fresh advance is made 
and there is thus no new special advance. To achieve this there 
must be contemporaneous completions of the sale and purchase, or 
completion of the purchase before the sale, probably with the aid 
of bank bridging facilities: there must be no gap between the sale 
and the purchase. 


ADVANCES FOR LETTING 


There is one other area of lending where a society may obtain 
permission from the Registrar to exceed the special advance limits, 
namely when making advances on property that is to be let. The 
bulk of the property must comprise “dwelling-houses or flats which 
it is proposed to construct, or which are in course of construction 
or have recently been constructed.”” Permission would normally 
be sought before the society is committed to the advance, but this 
is not essential. The society must satisfy the Registrar that the 
“dwelling-houses or flats are being, or will be made available for 
renting by tenants.” If no tenants ultimately come forward, there 
would be nothing to prevent straight sales by the borrower 
notwithstanding the Registrar’s permission, although the society 
might obtain a specific covenant from the borrower to achieve 





7 §.21(7). 
2 5.24. 
73 5,23(1)(b). 
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lettings. The relevant section (s.23) is clearly aimed at promoting 
rack rent tenancies, but the wording would equally allow a long 
lease at a ground rent with a premium, as in the case of 
improvement and similar grants.” 

No application ¢an be made under section 23 if the society’s 
ascertained proportion for the preceding year exceeded 25 per 
cent., because it must be empowered to make some special 
advances (either 10 per cent. or 2} per cent.). The Registrar may 
authorise the society to exceed its special advance limit for the 
particular year to the extent of the whole or some part of the 
section 23 advances, and he may fix a fresh limit,” which “may be 
expressed as a percentage of the total of all advances made by the 
building society in that year, or in any other manner.”” Note that 
the permission relates only to a particular financial year and cannot 
be carried over to the following year: a fresh application would 
then have to be made. l 

If (following such a permission) the society’s ascertained 
proportion at the end of the relevant year or any subsequent year 
exceeds 10 per cent. (but not 25 per cent.) and the society satisfies 
the Registrar that part of the proportion represents such permitted 
advances, he may grant a further permission for the society to 
make special advances in the following year in excess of the 23 per 
cent. limit that would otherwise have applied, and he will then 
specify a fresh limit.” í 


HOUSING ASSOCIATIONS 


If it were not for section 8 of the Housing Act 1964, an advance by 
a building society to an incorporated housing association would 
inevitably be a special advance and fall into the ascertained 
proportion, whilst an advance within the limit to a housing 
association comprising a body of individual trustees would not. The 
1964 Act excepts certain loans from the special advance provisions 
when the association has already received an advance from the 
Housing Corporation. An association will often obtain its initial 
funds for purchase from the Corporation on first mortgage and a 
building society may later lend money (frequently for building or 
alterations) that will not constitute a special advance or fall into 
the ascertained proportion if the Corporation postpones its security 
to the building society,” as must happen in these circumstances, 
for the society can only make an advance on first mortgage.® If 





7 .73(3)(a)(ii), Housing Act 1974, as substituted by para. 21(a), 12th Sched., Housing 
Act 1980. 
7 §.23(1)(a). 
7$ a 
77 §.23(4). 
78 §.23(3). 
7? s.8(1) & (2), Housing Act 1964, as amended by para. 10(2), 13th Sched., Housing 
Act 1974. ` . 
89 5 .32(1). 
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land vested in a housing association is transferred to another 
association subject to a building society mortgage, this is excluded 
from the effect of section 21(7), so that no special advance is then 
created, and the same exemption applies to a transfer from a 
housing association to the Corporation, or vice versa.®! 

Building society advances of the above types may not exceed in 
one year 15 per cent. of the total advances made in the preceding 
year, and in calculating the total any transfers of mortgage under 
section 21(7) are included, although the Registrar may give 
permission for that limit to be exceeded.® 


REFORM 


Even if some or all of my contentions are not accepted, I hope that 
I have said enough to indicate that the present legislation on 
special advances needs to be changed. It is illogical that one of two 
advances may or may not become a special advance depending on 
the time of year when it was made or the length of time between 
the advances. It is a pity that the three months test under category 
(c) has been construed as covering items way beyond its original 
intention: when the relevant amendments were being considered 
by the House of Lords during the passage of the 1960 Bill, Lord - 
Hailsham said that they were intended to “deal with the case when 
a man gets an advance from a building society to buy a new house 
before the sale of his old house has been completed.”™ Later 
additional items of indebtedness beyond the advance due from the 
borrower deliberately suffered by the society must seemingly be 
included on the basis of the present statutory wording, but 
indebtedness over which the society has no contro] should surely 
be excluded. “Unexpected components”® must now be included, 
such as unpaid insurance premiums, arrears of interest and accrued 
interest, despite the fact that interest is never “repayable” bya 
borrower. It is strange that one must add the extra indebtedness to 
the advance to see whether the limit has been exceeded and then 
deduct the indebtedness and return to only the advance itself for 
the special advance calculations. Societies should be free to advance 
safely up to the limit and not have to aim off. It is unfortunate that 
the prescribed form of annual return should not follow the statutory 
wording when seeking to arrive at the ascertained proportion. 

One would have expected the Registry to allow a bit of latitude 
in such a highly technical area. Indeed the previous Chief Registrar, 
Mr. Keith Brading, said that “an amendment to simplify the special 





a Rect Housing Act 1964 (amended as above). 

%2 5 8(3), ibid. 

* §.8(4), ibid. 

% Hansard (H.L.), 225, col. 873. 

85 (1984) 116 B.S. Gaz. 259. Halifax Building Socicty (in its 1984 Report) felt obliged 
to increase its special advance figures for 1983 by 182 cases (to 3041) and 0.2 per cent. 
(to 4.4 per cent.) as a result of the New Cross case—an addition of £6m on total 
advances of £3,000m. 
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advance provisions—which at present cause some quite unnecessary 
difficulties—is undoubtedly to be desired (although the Registry 
will continue to take an understanding view if and whenever 
societies unwittingly find themselves with problems over this).”® 
But the present Chief Registrar, Mr. Michael Bridgeman, has 
taken a harsher view in the New Cross case, as he considers that 
the special advance rules constitute “one of the most important 
provisions of the 1962 Act.”®? ' 

The B.S.A. suggests that the special advance provisions “should 
be repealed and replaced by an obligation to report all loans to 
bodies corporate and the amount of all loans to individuals 
exceeding an appropriate limit.”** But (as indicated above) the 
government obviously thinks that this is too radical and that the 10 
per cent. limit should be retained: at least it does look as though 
the new Building Societies Act will follow the fiscal legislation and 
allow up to 10 per cent. of all advances to go beyond owner- 
occupied dwellings. And surely the new Act should also establish 
an independent tribunal to which a society can appeal (on fact as 
well as law) if it is dissatisfied with the exercise of the Registrar’s 
draconian powers: at the moment the Registrar is the investigator, 
prosecutor and judge in his own cause. But that is another story. 


M. J. RusseLi* 





æ% (1980) 112 B.S. Gaz. 1130. 

* Cmnd. 9033, 27: 7.28(v). Sir John Donaldson M.R. used similar words in the Court 
of Appeal at p.259. : - 

2 New Legislation for Building Societies (B.S.A.: 1984), 19. 

® The Wilson Committee to review the functioning of financial institutions recommended 
in 1980 that the Registrar should have power to promote mergers of building societies for 
prudential reasons (“subject to an appropriate right of appeal”): Cmnd. 7937, 332: 1250. 
It also noted the then Registrar’s suggestion that “he should be given the direct power to 
prevent what he regards as imprudently high rates of expansion.” (Ibid., 1251.) In the 
New Cross case the new Registrar achieved both these aims with no fresh legislation (and 
no right of appeal). Mr. Bridgeman had given evidence about building society matters to 
the Wilson Committee on behalf of the Treasury: see the 2nd stage evidence, vol. 5, 74. 
He was then Under Secretary, Home Finance Group, and the hasty passing of the 
Friendly Societies Act 1981 (without the normal consultation with the B.S.A.) was 
needed before he could be appointed Registrar by the Treasury. The recent Green Paper 
(Cmnd. 9316, 43) suggests a rather anaemic “arrangement for appeals to a panel 
reporting to the Chancellor, analogous to that under the Banking Act,” but surely more 
vigorous independence is needed. 

* LL.M., Ph.D. Solicitor 


LAW REPORTING: ANOTHER CASE FOR 
DEREGULATION 


ACCURATE, accessible records of judicial pronouncements have 
always been important to the proper functioning of the common 
law system, valuing as it does adherence to precedent. Although 
assured publication of dependable law reports has been successfully 
achieved throughout the common law world, the means by which 
this has been accomplished in the United Kingdom and in other 
English-based systems varies significantly from the method used in 
the United States. The right to reproduce the opinion of judges as 
well as the right to reproduce statutes is claimed, in most English- 
based systems, to belong to the Crown, such claim dating from the 
introduction of the printing press. In the United States, however, 
neither statutes nor judicial opinions are subject to copyright. 

Despite directly opposing approaches to regulation of rights to 
reproduce judicial opinions, the underlying objectives, articulated 
in authority from the United States as well as England, have been 
to promote the quick and efficient dissemination of reports which 
correctly relay the decisions made, and concurrently to prevent, as 
far as possible, the production and use of reports of questionable 
quality. Although these two related aims underlie the law of both 
Great Britain and the United States relating to the reproduction 
rights in judicial opinions, the differing attitudes towards those 
rights reflect the different emphasis placed on each objective in the 
United States and Britain. 

In comparing the justifications for the Crown rights in law 
reports (and the related rationale for such rights in statutes) with 
the reasons for allowing unlimited access to such items, this article 
will attempt to disclose the merits of both approaches in achieving 
their stated objectives. A review of the United States authorities is 
particularly appropriate in this regard as the cases and statutes 
establishing Crown rights in law reports and statutes were part of 
the common law of the United States prior to its revolution. As a 
result, the English approach was considered by the United States 
Supreme Court when it determined that free access to the sources 
of law was appropriate. 

With the continuing desire for complete and accurate law reports, 
it is not surprising that technological advancement and demographic 
changes have brought certain strains to law reporting systems 
which evolved prior to the twentieth century. The advent of rapid 
retrieval, full text computer systems has made the reporting of all 
judgments possible. Simultaneously, expanding population and 
decreasing reluctance to litigate has resulted in such an increase in 
decided cases that, even though computer technology could provide 
publication and storage of the entire collection of appellate 
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judgments in a particular jurisdiction, such indiscriminate publi- 
cations cannot be justified. The courts of the United~States and 
Great Britain have both confronted this problem, but the difficulties 
posed by the increased flow of judicial authority and new found 
capability to reproduce it have not been entirely resolved. 

Although contrasting the development of Crown rights in judicial 
opinions in the United Kingdom and other Commonwealth countries 
with the United States development of judgments being in the 
public domain may reveal the merits of each approach, the 
consistent provision of quality reports of judicial proceedings under 
both systems makes conclusive judgments difficult. A further 
comparison of the responses of each system to a common problem, 
increased selectivity in publication of decisions of appellate courts, 
will attempt to expose potential strengths and weaknesses in each 
system and to identify considerations relevant to the proper 
assessment of any legal or administrative limitations to uncontrolled 
public access and review of judicial proceedings. 


THE ENGLISH APPROACH 


There is still some controversy as to the grounds of the Crown’s 
rights in the sources of law and as to its extent. However, today 
there can be no question that the Crown, by virtue of its 
prerogative, has the exclusive right to print and publish statutes. 
As the nature and extent of the Crown’s rights in the opinions of 
the judiciary, however, is still the subject of some academic 
debate,’ a review of the development of the earlier accepted 
Crown right in statutes is warranted due to the relevance of many 
judicial observations therein to the assertion of Crown rights in 
judicial opinions. 


Statutory Materials 


The rights of the Crown in statutes have been recognised on 
numerous occasions.” This right originated in the practice, predating 
the introduction of the printing press in England, of the 
dissemination of transcripts of such statutes to the various parts of 
the realm by the King. This practice was mentioned in the cases of 


1 See G. Sawer, “Copyright in Reports of Legal proceedings” (1953) 27 A.L.J. 82” H. 
Fox, “Copyright in Relation to the Crown and Universities with Special Reference to 
Canada” (1947) U. Toronto L.J.98 (hereafter “Fox”); Snow, “Who Owns Copyright in 
Law Reports?” (1982) 64 C.P.R. 2d. 49 (hereafter “Snow”); B. Torno, Crown Copyright 
in Canada: A Legacy of Confusion (Consumer & Corp. Affairs, Canada, 1981) (hereafter 
“Torno”); Note, “The Crown and Copyright in Publicly Delivered Judgments” (1982) 56 
A.L.J. 326; M. Taggert, “Copyright in Written Reasons for Judgment” (1984) 10 Sydney 
L. Rev. 319; and C. Tapper, “Genius and Janus: Information, Technology and!the Law”, 
forthcoming in (1985) 11 Monash L. Rev. - 

2 Roper v. Streater, infra note 6; Company of Stationers v. Seymour (1677) 1 Mod. 257; 
Company of Stationers v. Lee (1683) 2 Chit: Cas. 76; Basket v. University of Cambridge, 
infra note 3; Baskett v. Cunningham (1762) 1 Bl. W. 370, 2 Eden 137; Millar v. Taylor, 
infra note 8; Stationers Company v. Carnan (1775) 2 Bl. W. 1004; Eyre and Strahan v. 
Carnan, infra note 4; Manners v. Blair (1825) 3 Bli. N.S. 391; Attorney-General of New 
South Wales v. Butterworth and Co. (Australia) Ltd. [1938] S.R. (N.S.W.) 195. 
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Basket v. The University of Cambridge and Eyre and Strahan v. 

Carnan. In the latter case, Skinner L.C.B. referred to this practice, 

stating: 
“There are traces of the ancient mode of promulgating the 
ordinances of the state yet remaining to us, suited to the 
gloominess of the times when few who heard them could have 
read them; the King’s officers transmitted authentic copies of 
them to the sheriffs, who caused them to be publicly read in 
their county court.” 


This method of promulgation, which continued until the time of 
Henry VIII, achieved wide distribution and had the additional 
advantage of assuring authenticity of the statutes distributed. The 
introduction of the printing press facilitated wide distribution 
through mechanical reproduction, but it also raised the problem of 
unauthorised reproduction of the laws by other than the King or 
his patentees. 

In the case of The Stationers v. The Patentees About the Printing 
of The Rolls Abridgment, the patent of the King for the printing of 
law books was held valid and the exclusive right to print law books 
was affirmed as being with the Crown or its patentees. Although 
no reasons for the decision are reported, two grounds for such 
right were proposed on behalf of the patentee: 


“The King hath a particular prerogative over law books, and 
so he would have had, if the act of printing had never been 
known. The reasons are: 

1. All the laws of England are called the King’s law; because 
when he passeth a bill he sayeth, le Roy veult; or when it 
hath past both Houses, and the King will not pass it, he 
saith, le Roy avisera. 

2. The salaries of the judges are paid by the King; and 
reporters in all courts at Westminster were paid by the 
King formerly.” 


The reliance of counsel upon alternative justification for such 
Crown rights was, in retrospect, quite wise as neither of the two 
theoretical bases for the Crown’s rights mentioned (a prerogative 
or an employer’s copyright) has been conclusively recognised as 
the sole justification of the rights in the Crown. Nevertheless, the 
existence of the exclusive right of the King to print statutes was 
gradually established by judicial authority. In Roper v. Streator the 
House of Lords upheld a patent to print law books because it was 
a matter that concerned the state and was a matter of public care.® 
Further, in Basket v. The University of Cambridge, counsel for 





a ‘780 1 Bl. W. 106, 2 Burr. 661, 96 E.R. 59, 97 E.R. 499. 
4 (1781) 6 Bac. Abr. (7th ed.) 509-511. 

5 (1666) Cart. 89, 124 E.R. 842, 843. 

6 (1672) 2 Chan. Cas. 67, 5 Bac. Abr. (Sth ed.) p.595; 6 Bac. Abr. (7th ed.) p.507. 
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both parties agreed that the Crown controlled the right to print 
statutes.’ i 

Though the reasons for the Crown’s rights in statutes was not 
comprehensively discussed in these early cases, fuller consideration 
of the Crown’s right is found in Millar v. Taylor. In that case, 
which concerned whether the common law recognised property in 
copyright after publication, the rights of the Crown were discussed 
by Lord Mansfield C.J., Yates J. and Willes J. Although they 
agreed that the Crown had a copyright in statutes, the basis of this 
right was disputed. 

Yates J., relying upon prerogative as the basis of Crown rights, 
stated: 


“Upon the whole of the prerogative claim of the Crown, it 
appears to me, that the right of the Crown to the sale and 
exclusive printing of what is called prerogative copies, is found 
on reasons of-religion or of State. The only consequences to 
which they tend are of a national and public concern, 
respecting the established religion, or government of the 
kingdom; and have no analogy to the case of private authors. ”? 


Lord Mansfield and Willes J. stated their grounds for the right as 
being founded in property. Lord Mansfield concluded: “Crown- 
copies are, as in the case of an author, civil property: which is 
deduced, as in the case of an author, from the King’s right of 
original publication.”'° Similarly, Willes J. after reviewing the 
earlier cases, stated: 


“It is settled then, ‘that the King is owner of the copies of all 
books or writings which he had the sole right originally to 
publish; as Acts of Parliament, Orders of Council, Procla- 
mations, the common Prayer Book.’ These and such like are 
his own works, as he represents the State. So likewise, where 
by purchase he had the right originally to publish, as the Latin 
Grammar, the Year Books and co. and in these last cases the 
property of the Crown stands exactly on the same footing as 
private copyright: as to the year books, because the Crown 
was at the expense of taking the notes; and as to the Latin 
Grammar, because it paid for the compiling and publishing it. 

The right of the Crown to these books is independent of 
every prerogative idea. 

The only doubt, as to the House of Lords, upon Roll’s 
Abridgement and Croke’s report, is, ‘that neither collection 
was made by the authority, or at the expense of the Crown;’ 
and ‘that the King had no right of original publication’ the 


7 96 E.R. 60-62. f 

8 (1769) 4 Burr. 2303; 98 E.R. 201. 

> At p.244. 

1 At p.254. Lord Mansfield interpreted the cases concerning Rolle’s Abridgement and 
Croke’s reports (Roper v. Streater), as being based upon Crown rights due to the 
payment by the Crown of the authors and compilers thereof. 
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courts of Westminster Hall having the sole power to authorise 
and authenticate the publication of their own proceedings.”" 


Despite this consensus that the right of the Crown in statute law 
books existed, the grounds given were, similar to the argument of 
counsel in Rolls Abridgement, based alternatively upon a 
prerogative right in the Crown or in the proprietary right akin to 
those of a private author. Later decisions,’ declining to accept the 
analogy of Crown copyright to copyright in private authors, support 
the grounds given by Yates J. that the right was, in fact, based 
upon a type of prerogative. 

Further clarification of the nature of the Crown’s right is found 
in the case of Eyre & Strahan v. Carnan. While noting the 
controversy as to the grounds of the Crown’s right, Skinner L.C.B. 
stated: 


“This is certain respecting such origin, that it has ever been a 
trust reposed in the King, as executive magistrate, and the 
supreme head of the church, to promulgate to the people all 
those civil and religious ordinances which were to be the rule 
of their civil and religious obedience.”” 


The Crown’s responsibility to notify all subjects of ordinances 
was met, prior to the introduction of the printing press, through 
transmission by the sheriff. This responsibility can be seen as the 
grounds upon which the Crown also maintained a monopoly in the 
printing of statutes: 


“,.. [B]ut it is a monopoly supported by long par ae and 
standing upon very special grounds of necessity and public 
utility; for it is of manifest public utility to place in proper 
hands the right of such publication, as well upon account of 
the special case and superintendence which a trust of such 
importance requires, as because the exclusive right of doing or 
authorizing any acts in which the public is interested implies 
an obligation to exercise that right in such a manner as to 
answer the purposes in which it is given.”’* 


This justification for a monopoly — the responsibility of the King 
as chief executive to superintend publication — was relied upon by 
Lord Lyndhurst as the basis of the Crown right in the printing of 
Bibles in Manners v. Blair. In his discussion of this issue, Lord 
Lyndhurst indicated that several principles had been given for the 
basis of the right: 

“Some judges have been of opinion, that it is to be founded 
on the circumstances of the translation of the Bible, having 
been actually paid for by King James, and its having become 
the property of the Crown, and therefore it has been referred 
to a species of copyright. Other judges have referred it to the 


4 At p.215. 

12 Jeffreys v. Boosey [1854] 4 H.L.C. 815 and Caird v. Sime (1887) 12 A.C. 326. 
13 6 Bac. Abr. (7th ed.) at p.511. 

4 At p.512. 
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circumstances of the King of England being the supreme head 
of the Church of England, and that he is vested with the 
preropalive with reference to that character. Other judges 

ave been of opinion, and I confess, for my own part, I am 
disposed to accede to that opinion, that it is to be referred to 
another consideration namely, to the character of the duty 
imposed upon the chief executive officer of the Government to 
superintend the publication, of the- Acts of the Legislature, 
and Acts of State of that description, and also of those works, 
upon which the established doctrines of our religion are 
founded, — that it is a duty imposed upon the first executive 
magistrate, carrying with it a corresponding prerogative . . .”’ 


Although this judgment concerned the right to publish Bibles, the 
discussion of rights in respect of the Crown, necessitated by the 
duty imposed on the chief executive officer of the Government, 
would seem to apply equally to statutes. 

All of the abovementioned cases, inter alia, were discussed at 
length by Long Innes, C.J. in Equity, in the case of The Attorney- 
General for New South Wales v. Butterworth & Co. (Australia) 
Ltd.'© This case, which reaffirms the right of the Crown in statutes, 
does not fully clarify the basis of the right. It does indicate that 
whatever the principle on which it evolved, it is a right proprietary 
in nature. As a consequence, the right in statutes of New South 
Wales came to rest in the Crown in right of the State.” According 
to Butterworth’s case, this right was not abridged or curtailed by 
the Copyright Act 1911 (1 & 3 Geo. V, Ch. 46). 


Judicial Opinions 


Whereas the Crown right in statutes is beyond doubt,” the rights 
of the Crown in judgments is less certain. Because of the paucity 
of cases concerning Crown rights in judicial opinions, the scope of 
such right must be considered primarily from reference to judgments 
dealing with private copyrights in transcribed judgments or Crown 
rights of a similar nature. Despite this, there is significant support 
for the view that the Crown has rights in judgments to the same 
extent as in statutes.” 

The right of the King’s patentee to print law books including 
case law reports was upheld in The Stationers v. The Patentees 


15 (1828) 3 Bli. N.S. 402-3; 4 E.R. 1379, 1383. 

16 [1938] S.R. (N.S.W.) 195. 

17 The grounds for this determination were constitutional and, consequently, outside 
the scope of the article. 

18 [1938] S.R. (N.S.W.) 226. 

19 Prerogative rights of the Crown in the nature of copyright are preserved in Australia 
by s.8A of the Copyright Act 1968 as inserted by the Copyright Amendment Act of 1980. 
Butterworths case, supra note 16, recognised the prerogative of the Crown in Statutes did 
continue after the Crown Copyright Act 1911 (U.K.) and additionally that s.18 of that 
Act could have provided a basis for relief. For the current provision see the Copyright 
Act 1956 (U.K.), s.46(2). 

2 See the remarks of Mr. C. V. Brannon Q.C. (1982) 56 A.L.J. 59. 
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About the Printing of The Rolls Abridgment*! and Roper v. 
Streater.”” Implicit in these decisions is the underlying right of the 
Crown to authorise printing of court reports. In Miller v. Taylor, 
Willes J. summarised earlier views of the Crown right in reports as 
recognising “the courts of Westminster Hall having the sole power 
to authorise and authenticate the publication of their own 
proceedings.” Given the decisions in the cases abovementioned, 
this view may be doubted.” Nevertheless, Gurney v. Longman 
indicates that even if the courts themselves granted a licence to 
print proceedings, the grantees would be “. . . in the same situation 
as to this particular subject, as the King’s Printer, exercising the 
right of the Crown as to the prerogative copies.”* 

While case law upholding the Crown’s rights in statutes and 
similar works could provide, along with those cases which implicitly 
recognise such rights in judgments, a strong argument that Crown 
rights have always existed in judgments, the absence of direct 
authority on the point may have caused doubts on the matter. As 
was noted in the Attorney-General for New South Wales v. 
Butterworth & Co. (Australia) Ltd., the United Kingdom Treasury 
Minute of August 31, 1887, dealing with copyright in Government 
publications, did not purport to include rights in judicial opinions.” 
This omission was not taken to mean that such rights did not exist 
as the listing was not necessarily intended to be exhaustive,” a 
prerogative right could probably not be lost by ‘dissuetude,* and 
various legislative enactments apparently assume the continuation 
of such right” despite the absence of administrative efforts 
to enforce it. Notwithstanding the observations expressed in 
Butterworth’s case, it is increasingly apparent that any assertion of 
prerogative rights in judgments would at present be unlikely to be 
sustained.*° 

As the Crown did not enforce its rights in decisions, and had not 
appointed official reporters since the time of the Year Books,” a 
reporting system developed in the period from the end of the Year 


21 Supra note 5. 

2 Supra note 6. 

3 98 E.R. 215. 

2% See for example the argument of counsel in Gurney v. Longman, (1807) 13 Ves 492, 
33 E.R. 379, 381. 

% 33 E.R. 384. 

% [1938] S.R. (N.S.W.) 236. See also “Crown Copyright” (1958) 225 Law Times 253 
and Torno at p.46 for further development and commentary in this regard. 

27 See Fox, supra note 1 at p.116. 

28 [1938] S.R. (N.S.W.) at 238. 

2 For example, see s.18 of the Copyright Act 1911 (U.K.) and s.46(2) of the Copyright 
Act 1956 (U.K.). In Australia, see Copyright Amendment Act 1980 (Cth), s.182A which 
concerns “the copyright, including any prerogative right or privilege of the Crown in 
nature of copyright” in statutory instruments and judgments. For the position in Canada, 
see Snow, “Who Owns Copyright in Law Reports?” (1982) 64 C.P.R. 2d. 49. 

30 See M. Taggert, Supra. note 1, and C. Tapper, Supra. note 1, for persuasive 
arguments in this regard. See also B.B.C. v. Johns {1965] 1 Ch. 32, 79 where Diplock 
L.J. observes: “it is 350 years and a civil war too late for the Queen’s Courts to broaden 
the prerogative.” 
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Books until 1865 which was virtually unregulated. Under this 
system, the primary constraint was the necessity that the report of 
any case be authenticated by a barrister before being introduced as 
authority in court.** The faults of this free market approach were 
recognised by the mid-seventeenth century:* there was no assurance 
of accuracy (different reports of the same case were often 
contradictory) nor could comprehensive coverage by any one 
reporter be relied upon (inclusion of numerous, unimportant cases 
in less reputable reports undermined confidence in the coverage of 
the more selective reporters). The legal profession initially coped 
with such a system in a wasteful and expensive manner, the 
acquisition of competing collections of reports to assure completeness 
and accuracy as far as possible. Thus, the unregulated reporting 
system resulted in unnecessary duplication of effort and reproduction 
of reports of numerous decisions which were of marginal 
importance.*4 


CURRENT PRACTICE 


In response to the shortcomings of the law reporting system in 
England and Wales, the Council of Law Reporting was formed in 
order to provide professionally controlled law reports. This body, 
whose origins and purposes are well-documented in Daniel’s, The 
History and Origin of the Law Reports was incorporated in 1867.*° 
This means of assuring competent reports has found favour in 
Australia as well, where the practice of incorporating Councils of 


31 The yearbooks were originally referred to as official by Plowden in the Preface to 

his commentaries, first published in 1571. Therein he stated: 
“As I have heard on good authority there were four reporters of our law cases, who 
were men selected for the purpose, and who had an annual stipend for their labours 
in the matter paid by the King of this Kingdom, and they conferred together in 
drawing up and producing a report.” 
Nevertheless this view has been questioned by learned historians. See F. Pollock, 
“Judicial Records” (1913) 29 L.Q.R. 260, 261, and W. C. Bolland, Manual of Year Book 
Studies (1925) pp.45-48. 

% See Halsbury’s Laws (4th ed.), Vol. 3, Barristers, para. 1117 and Vol. 26, Judgments 
and Orders para. 587 and the cases reported therein. This practice continues to present. 
See, for example Birtwistle v. Tweedle [1953] 2 All E.R. 1598, which concerns the 
attempted use of a case without proper authentication. 

3 Sir Harbottle Grimston, in a published address to the Students of the Common 
Laws of England in 1667, stated: “A multitude of flying Reports, whose authors are as 
uncertain as the times when taken, have of late surreptitiously crept forth. We have been 
entertained with barren and unwarranted products, infelix lolium et steriles avenoe, which 
not only tends to the depraving the first grounds and reason of the young practitioners, 
who by such false lights are misled, but also to the contempt of divers our former grave 
and learned justices, whose honoured and reverend names have, in some of the said 
books, been abused and invocated to patronize the indigested crudities of those plagiaries; 
the wisdom, gravity, and justice of our present justices not deeming nor deigning them 
the least approbation or countenance in any of their courts.” (J. Wallace, The Reporters, 
(4th ed., 1882), p.15.) 

34. All these evils are discussed in W. Daniel, The History and Origin of the Law 
Reports (1884). . 

See In the Matter of the Duty on the Estate of the Incorporated Council of Law 
Reporting for England and Wales (1888) 23 Q.B. 279, wherein the incorporation of this 
council is discussed. i 
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Law Reporting was adopted by all states except South Australia.” 
While the high standard compilations produced by the various 
Councils of Law Reporting have usually been protected only by 
the private copyright in the Councils as compilers,” the formation 
of a council to carry on the business of law reporting in Victoria? 
was accompanied by the grant of a monopoly in section 10(3) of 
the Council of Law Reporting in Victoria Act 1967.” Although this 
provision has recently caused some discussion,” it is not clear 
whether it was intended as a recognition of Crown rights. While no 
rationale for this statutory monopoly is found in the Act, this 
section was mentioned in the parliamentary debates as legalising a 
power already possessed by the then existing unincorporated 
council.*! Whatever the basis for this power, it would apparently 
enable the Council of Law Reporting in Victoria to monopolise 
law reporting as effectively as if it were exercising Crown rights. 
Whether this will prove to be an appropriate step remains to be 
seen. 

The absence of any consistent attempt to enforce the rights of 
the Crown in law reports has made the potential enforcement of a 
private copyright in such reports quite important. That the copyright 
for collections of reports affords protection for the arrangement of 
the cases, indices, headnotes and other original input causes little 
concern; however, the proper treatment for the judgments 
themselves is quite another matter. 

Although judgments delivered in written form might qualify for 
protection under the Copyright Act 1956 (U.K.),® such copyright 





3% See Current Topics, (1981) 55 A.L.J. 311. 

37 e.g., Incorporated Council of Law Reporting for England and Wales v. W. Green & 
Sons [1912] Macq. C.C. 54. 

38 Although the origins of the Council of Law Reporting in Victoria were unclear in 
1967 (see the speech of the Attorney-General, Mr. G. O. Reid, infra note 41), the 
Council was statutorily regularised by the Council of Law Reporting in Victoria Act 1967, 
No. 7569 of 1967. 

39 Act No. 7569 of 1967, amended by No. 9778 of 1982. Section 10 now states: “(3) It 
shall not be lawful after the commencement of this Act for any person firm or company 
other than the Council to commence the publication or to publish the whole or any part 
of any reports of judicial decisions of any court in Victoria (either separately or in 
conjunction with reports of any other judicial decisions) except with the consent of the 
Council unless the publication: (a) is for the purpose of, or is associated with, 
the reporting of news in a newspaper, magazine or similar periodical; or (b) is for the 
purpose of, or is associated with, the reporting of news by means of broadcasting or in a 
cinematograph film.” See also s.12(3) of the New Zealand Council of Law Reporting Act 
1938. 

Infra, note 68. 

41 See the speech of the Victorian Attorney-General, Mr. G. O. Reid, upon a second 
reading of the bill [1967] Victorian Hansard, p.116. 

42 See Incorporated Council of Law Reporting for England and Wales v. W. Green & 
Sons, supra note 36; Butterworth v. Robinson (1801) 5 Ves. 709; 31 E.R. 817; Sweet v. 
Maugham (1840) 11 Sim. 51, 59 E.R. 793; and Sweet v. Benning (1855) 16 C.B. 459, 139 

R. 838. 

43 See the discussion of the possible statutory protection of judgments in Moran, “Law 
Reporting: Copyright” (1946) 202 L.T. 314; Sawer, “Copyright in Legal Proceedings” 
(1953) 27 A.L.J. 82; Blackstock, “Copyright in Reports of Legal Proceedings” (1953) 70 
S.A.L.J. 408; and Dept. of the Secretary of State for Trade, Report of the Copyright 
Committee (London: H.M.S.O., 1977), Cmnd 6732, Mr. Justice Whitford, Chairman, 
(hereafter “Whitford Report”) para. 588. 
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could arguably belong either to the judicial officer rendering 
judgment or to the Crown. As it is doubtful that a judge would 
appropriately be considered as publishing such judgments under 
the direction or control of Her Majesty or a Government 
department,“ the private copyright might exist in the judge himself 
as author, a result which would not be entirely desirable. The 
Whitford Committee Report in 1977, while noting that no judge 
had ever claimed copyright in his own judgments, highlighted the 
importance of dealing directly with that possibility.*° 

Judgments delivered orally present additional theoretical 
difficulties. In order to obtain copyright protection, such judgments 
would have to be sufficiently fixed by transcription® or, perhaps by 
other recording methods,*’ to qualify as an appropriate work. 
Where sufficient fixation is accomplished by the judge himself, for 
example by retaining sufficient notes to allow characterisation of 
the judgment as being fixed,‘ the situation would appear to be 
similar to delivery of judgment totally in written form. Where the 
fixation is accomplished by another, greater difficulty arises. 
Although Walter v. Lane“ suggested that the person accomplishing 
fixation of a speech or lecture (and presumably an oral judgment) 
would have been entitled to copyright protection, the 1956 
Copyright Act allows protection for “original” works only. Because 
the originality requirement was not included in the 1842 Act under 
which Walter v. Lane was decided, that case may no longer be 
relied upon in this regard.® Consequently, in order for a person 
transcribing a judgment to obtain copyright in this transcription, it 
must contain some originality and not represent the effort of a 
mere amanuensis.” Should the transcription obtain copyright 
protection, doubt remains as to what protection, if any, should be 
afforded the original author.” 

Despite any ambiguity concerning private copyright in judgments 
and in the reports thereof, it is clear that the, justification for 
Crown rights in judgments and reports is not mere authentication, 
as with statutes. The special interest of the Sovereign in facilitating 
the accurate dispersal of sources of law is found in both statutes 
and reports, despite the fact that the Crown has consistently 
refrained from undertaking this function for law reports. While 
protection of the time and efforts of reporters and compilers may 


“ Copyright Act 1956 (U.K.), s.39. For a fuller discussion of this problem see Snow, 
supra note 1 at p.68; and Niblett, “Copyright Aspects of Legal Data Bases” (1981) 30 
Computers and the Law 2. g 

45 See the Whitford Report, at paras. 588 and 589. 

“6 Donoghue v. Allied Newspapers Ltd. [1938] 1 Ch. 106. _ 

‘7 Copyright Act 1956 (U.K.), s.48(1) definition of “writing.” 

48 See Moran, supra note 43; and Snow, supra note 1 at p.57. 

_ © [1900] A.C. 539. 3 

50 See Robertson v. Lewis [1976] R.P.C. 169. 

5! See Donoghue v. Allied Newspapers Ltd., supra note 46; and the Whitford Report, 
at para. 589. 

See the Whitford Report, at para. 590, which recommends that copyright protection 
be afforded the speaker as well as the recorder. See also Blackstock, supra note 43. 
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not be unduly adverse to the Crown’s interest in dispersal of the 
sources of law, the provision of private copyright protection in 
judgments themselves must certainly be so.-> Whether such a 
copyright would ever be enforced is, thankfully, purely conjectural 
to this date. _ 

Perhaps it is precisely because of non-enforcement of Crown 
rights or private rights of the judiciary that any conclusion regarding 
the merits of the English system are difficult. While this system 
provides the legal basis for a monopoly, one has rarely, if ever, 
been enforced on that ground. Consequently, the system of Crown 
rights operates, to date, as if it were a free access system such as 
that which operates in the United States, where first case reports 
and subsequently statutory materials were determined not to be 
subject to copyright. 


AMERICAN EXPERIENCE 


The practice of law reporting in the United States developed 
somewhat differently from that in Great Britain and Australia due 
to different procedures for delivery of opinions by courts. Whereas 
the English system relied upon reports of decisions delivered orally 
by the judges, the United States practice, already well-developed 
by 1834,°4 was for the judges to deliver written judgments. 
Although this difference made any justification for a monopoly in 
reports in the United States weaker than in Great Britain, the 
determination not to allow such monopolies was based primarily 
on policy considerations which were not peculiar to the United 
States. 


Origin of the United States System 


In 1834 the United States Supreme Court determined, in the case 
of Wheaton v. Peters that the reports of the opinions of judges 
were not subject to copyright. Although the argument of counsel 
in the case focused upon the English decisions concerning copyright 
and prerogative rights in law reports, the decision of the United 
States Supreme Court, delivered by McLean J., concerned primarily 
whether the English common law of copyright had been superseded 
by statute, both English and American, in application to this case. 
After resolving that the United States Copyright Act of 1790 had 
provided the basis upon which the complainant should rely, Mr. 
Justice McLean stated, almost in passing: “It may be proper to 
remark that the court are unanimously of the opinion that no 
reporter has or can have any copyright in the written opinions 
delivered by this court; and that the judges thereof cannot confer 


53 See the conclusions of Snow, supra note 1 at p.81; Niblett, supra note 44; and 
“Note, The Crown and Copyright in Publicly Delivered Judgments,” supra note 1. 

54 See the argument of J. R. Ingersoll, for the defendants, in Wheaton v. Peters, 33 
U.S. (8 Pet.) 591, 622; 8 L. Ed. 1055 (1834). 
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on any reporter any such right.”°° It is unfortunate that the Court 
did not elaborate upon the grounds for this opinion, especially 
given the length of argument presented to it regarding the merits 
of just such a position.*° 

Further application of this limitation on copyright in judicial 
opinions came fairly rapidly. In restatements and application of the 
decisions in Wheaton v. Peters, the federal courts of the United 
States as well as various state courts applied the principle that 
judicial opinions were not subject to copyright.’ 

The principle of free access to the judicial opinions was greeted 
with varying lévels of enthusiasm. New York, for example, adopted 
a provision into the 1846 Constitution, stating “judicial decisions 
shall be free for publication by any person.” The effect of this 
provision was considered in the case of Little v. Gould,’ in which 
the New York constitutional provision was deemed not to be 
inconsistent with the United States Federal Constitution and laws. 
This case, as well as numerous others,” reiterated conclusively the 
policy that all persons are presumed to know the law, and, 
consequently, should have free access to judicial declaration of 
law. 


While the principle of free access was generally well received, 
the necessity to give a reporter an incentive for his work led to 
some difficulty in setting the parameters of the free access to 
judicial opinions. As early as 1850, in Little v. Gould,® the right of 
a reporter to copyright in that portion of his work which was his 


55 33 U.S. 660-662, 666. 

56 See the arguments of Mr. Paine, for the appellants, particularly 33 U.S. 614-615; 
Mr. Webster, for the appellants, particularly 33 U.S. 651; Mr. Ingersoll, for the 
defendants, particularly 33 U.S. 618-626; and Mr. Sargeant for the defendants, 
particularly 33 U.S. 648-651. 

57 See e.g. Gray v. Russell 10 F. Cas. 1035 (No. 4728) (C.C.D. Mass. 1839); Little v. 
Gould 15 F. Cas. 612 (No. 8395) (C.C.N.D. N.Y. 1852); Chase v. Sandborn 5 F. Cas. 
501 (No. 2628) (C.C.D. N.H. 1874); Nash v. Lathrop 142 Mass. 29; 6 N.E. 559 (1886); 
Banks & Bros. v. West Pub. Co. 27 F. 50 (C.C.D. Minn. 1888); Conn. v. Gould 34 F. 
319 (C.C.N.D. N.Y. 1888). 

58 New York Constitution of 1846, Art. 6 s.22. This provision is discussed in New York 
Post Corp. v. Liebowitz 2 N.Y. 2d 677; 143 N.E. 2d 256 (1957). 

59 15 F, Cas. 612 (No. 8395) (C.C.N.D. N.Y. 1852). 

® See e.g. Nash v. Lathrop; Banks v. West Publishing Co., and Conn v. Gould, supra 
note 57. 

6 See e.g. Nash v. Lathrop, (6 N.E. 560) where it is stated: “The decisions and 
opinions of the justices are the authorised expositions and interpretations of the laws, 
which are binding upon all the citizens. They declared the unwritten law, and construe 
and declare the meaning of the statutes. Every citizen is presumed to know the law thus 
declared, and it needs no argument to show that justice requires that all should have free 
access to the opinions, and that it is against sound public policy to prevent this, or to 
suppress and keep from the earliest knowledge of the public the statutes, or the decisions 
and opinions of the justices. Such opinions stand, upon principle, on substantially the 
same footing as the statutes enacted by the legislature. It can hardly be contended that it 
would be within the constitutional power of the legislature to enact that the statutes and 
opinions should not be made known to the public. It is its duty to provide for 
promulgating them; while it has the power to pass reasonable and wholesome laws 
regulating the mode of promulgating them, so as to give accuracy and authority to 
them.” 

® Supra note 57. 
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own (i.e. headnotes, indices, etc.) was upheld. The possibility of 
copyright in volumes which contained judicial opinions led to 
certain difficulties due to the normal practice, still current today, of 
each state awarding to one publisher the right to produce, for the 
state judiciary, the official reports of the courts in that state.® 
The effect of a state’s exclusive licence to produce reports, 
considered both by state and federal courts,“ was generally 
concluded to give no exclusive licence to publish the actual opinions 
themselves. This matter was considered by the Supreme Court of 
the United States in the cases of Callaghan v. Myers® and Banks 
v. Manchester.” In the latter, the free access to the actual decisions 
of judges was reiterated which concerned the claim of copyright by 
the State of Ohio in the decision of its judiciary. The United States 
Supreme Court, in an opinion delivered by Blatchford J., dispensed 
with the contention in these terms: 
“Judges, as is well understood, receive from the public treasury 
a stated annual salary, fixed by law, and can themselves have 
no pecuniary interest or proprietorship, as against the public at 
large, in the fruits of their judicial labors. This extends to 
whatever work they perform in their capacity as judges, and as 
well to the statements of cases and headnotes prepared by 
them as such, as to the opinions and decisions themselves. The 
question is one of public policy, and there has always been a 
judicial consensus, from the time of decision in the cases of 
Wheaton v. Peters [citation omitted], that no copyright could, 
under the statutes passed by Congress, be secured in the 
products of the labor done by judicial officials in the discharge 
of their judicial duties. The whole work done by the judges 
constitutes the authentic exposition and interpretation of the 
law, which, binding every citizen, is free for publication to all, 
whether it is a declaration of unwritten law, or an interpretation 
of the Constitution or a statute. Nash v. Lathrop, 1 New Eng. 
Rep. 1918, 142 Mass. 29, 35. In Wheaton v. Peters, it was said 
by this Court that it was ‘unanimously of opinion that no 
reporter has or can have any copyright in the written opinions 
delivered by this court; and that the judges, thereof cannot 
confer on any reporter any such right. What a single court, or 
a judge thereof cannot confer on a reporter as the basis of a 
copyright in him, they cannot confer on any other person or 
on the State.” 


While this judgment could be said merely to restate the 
proposition first stated in Wheaton v. Peters, it is useful in its 





& The practice of using official reporters is briefly referred to in argument of counsel 
in Wheaton v. Peters, supra note 54, by Mr. Webster, 8 L. Ed. 1077. Other cases which 
concern the duty of the official reporters include Peck v. Hooker 61 Conn. 413, 23 A. 
741 ee ; State ex rel. Helena Allied Printing Council v, Mitchell 105 Mont. 326, 74 P 2d 
417 (1937); and Williams Press, Inc. v. Flavin 346 N.Y.S. 2d 897 (Sup. Ct. 1973). 

Nash v. Lathrop, Banks & Bros. v. West Pub. Co., and Conn. v. Gould, supra note 
57. 

8 Cf. Gould v. West Pub. Co. 53 Conn. 415, 2 A. 886 (1885). 

% 128 U.S. 617; 32 L. Ed. 547; 9 S. Ct. 177 (1888). 

© 32 L. Ed. 425; 9 S. Ct. 36; 128 U.S. 244 (1888). The citation is at p.273. 
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expansion of the policy behind that decision, adopting the reasoning 
set forth in Nash v. Lathrop. ` : 

In Callaghan v. Myers, the Supreme Court upheld the right of a 
reporter in his own original work in a volume of opinions by 
stating: 

“But, although there can be no copyright in the opinions of 
the judges, or in the work done by them in their official 
capacity as judges (Banks v. Manchester [citations omitted]), 
yet there is no ground of public policy on which a reporter 
who prepares a volume of law reports, on the character of 
those in this case, can, in the absence of a prohibitory statute, 
be debarred from obtaining a copyright for the volume, which 
will cover the matter which is the result of his intellectual 
labor.” 


Statutory Material in the United States 


Before discussing the, extent of copyright in volumes of opinions, it 
is important to note that a parallel development concerning statutes 
had taken place. In the case of Davidson v. Wheelock,® the 
Federal Circuit Court for the District of Minnesota considered the 
possible exclusive rights to publish the statutes of Minnesota: 


“They obtained no exclusive right to print and publish and sell 
the laws of the state of Minnesota, or any number of legislative 
acts. The materials for such publication are open to the world. 
They are public records, subject to inspection by everyone, 
under such rules and regulations as will secure their 
preservation. They may be digested or compiled by any one, 
and it is true such compilation may be so original as to entitle 
the author to a copyright on account of the skill and judgment . 
displayed in the combination and analysis; but such compiler 
could obtain no copyright for the publication of the laws only; 
neither could the legislature confer any such exclusive privilege 
upon him.” 


This proposition, which follows naturally from the reasoning in 
the judicial opinion cases, has never been questioned as an obvious 
correlative thereof. Copyright in the compilation of both statutes 
and judicial opinions has been considered numerous times in the 
United States to determine the extent to which copyright protection 
will apply to the independent input of the compiler. The protection 
afforded the actual statutes or opinions themselves is, to say the 
least, minimal. In the case of Howell v. Miller,” it was stated: 

. “It was suggested in argument that no one can obtain the 
exclusive right to publish the laws of a state in a book 
prepared by him. This general proposition cannot be doubted. 
And it may also be said that any person desiring to publish the 
statutes of a state may use any copy of such statutes to be 


& 128 U.S. 647. 
© 27 F. 61 (C.C.D. Minn. 1866) 62. 
7 91 F, 129 (6th Cir. 1898) 137. 
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found in any printed book, whether such book be the property 
of the state or the property of an individual. If Miller had cut 
from Howell’s book, delivered to him by the state, the general 
laws of Michigan as therein printed, and the pages so cut out 
had been used when his compilation was printed — if this had 
been done, and nothing more — there would have been no 
ground of complaint.” - 


Despite this statement concerning the lack of copyright in the 
statutes themselves, copyright protection in compilations of judicial 
opinions and statutes was recognised in the case of Howell v. 
Miller. In that case it was clearly indicated that protection would 
be afforded only. to the portions of the compilation which were the 
result of the compiler’s own labour: 


“Speaking generally, this would include marginal references, 
notes, memoranda, table of contents, indexes Isic], and digests 
of judicial decisions ae asta ed him from original sources of 
information; also such headnotes as are clearly the result of his 
labors. We do not pee any difficulty in holding that his 
copyright would embrace all such matters, for they constitute 
no part of that which is public property, and are plainly 
produced by the compiler . . .””! 


As a theoretical matter, the arrangement of cases and statutes is 
protected as the product of the compiler’s labour.” Despite this, as 
a matter of practical reality, the protection- given to such 
arrangements is fairly weak. It is suggested that protection of the 
arrangements of statute and case compilations would lead, 
inevitably, to effective monopolies in law reporting if a state court 
required citation from a particular reporter series or statute 
compilation. In dealing with this possibility the American judiciary 
has determined that a compiler’s copyright will not prevent a 
competitor from giving cross references to a compiler’s statute 
numbers” or case pagination.” 

Despite unlimited access to the sources of law, the American 
states have found methods of providing compensation to the 
compilers of statutes and law reports through direct subsidies of 
these compilations. This method utilises purchases of the final 
compilation by the state authorities to give the official (or state 
sponsored) compiler a competitive advantage. By purchasing an 
agreed minimum order, the state assures that a portion of the fixed 
costs of the compilation is reimbursed before the compilation is 
placed on the market. This indirect subsidisation of one producer 
of statutes has resulted in most American states having only one 
comprehensive statute compilation. 


7 91 F, 138. 

™ See W.H. Anderson Co. v. Baldwin Law Pub. Co. 27 F. 2d 32 (6th Cir. 1929) and 
Banks Law Pub. Co. v. Lawyers Cooperative Pub. Co. 169 F. 386 (2d Cir. 1909). 

® Howell v. Miller, supra note 70. 

™ Banks Law Pub. Co. v. Lawyers Cooperative Pub. Co., supra note 72. 
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Although a similar process exists in most states for the purchasing 
of court reports and'statutes, unofficial reporter series continue to 
provide alternatives to the official state reports. The competitors to 
the official state reports have, because of their initial disadvantage, 
tended to rely upon innovation in their products to make them 
marketable. Although this American approach has resulted in 
provision of elaborate digesting systems, complete library services 
cross-referenced to reporters, and extensive annotation of the 
reports themselves, there are certain drawbacks. As could be 
expected, most American publishers provide services which are 
best used with a reporter produced by the same publisher. As a 
result, duplication of resources is often necessary, a trend which 
appears to be continuing into computerised legal research tools. 


RECENT RESTRICTIONS ON PUBLICATION OF OPINIONS 


Both the English and American models for law reporting share the 
premise that dissemination of accurate records of judicial 
proceedings is a necessity in a legal system which includes the 
doctrine of stare decisis. There is little doubt that both systems 
have successfully provided the necessary high quality reports 
required, albeit through different legal frameworks. Nonetheless, 
the recent concern throughout the common law world over the 
ever increasing number of cases decided has caused difficulties 
under both models. Although the response to this problem has 
been similar in two systems, the differing approaches toward 
publishing rights in law reports have.resulted in resolutions of these 
difficulties in each system in distinct ways which tend to reaffirm 
the importance of free access to law reports. 

While it is apparent that numerous decisions from the early days 
went unreported under private reporting systems in both England 
and the United States, with the advent of the Council of Law 
Reporting in England, and with the development of official reports 
in the various American jurisdictions, a degree of certainty arose 
that all important decisions would be published.” The obligation 
upon the official reporters to produce an extensive number of 
cases, though considered by some to place it in an economically 
disadvantageous position,” has forced the competing services to 
match, if not exceed, comprehensive coverage of the official 
series.” While the opinions from lowér courts in most common law 
jurisdictions usually have not been published, an increasing judicial 
output has now made comprehensive coverage of all but the 


% For an insight into the workings of the American system see Peck v. Hooker, and 
State ex rel. Helena Allied Printing Council v. Mitchell, supra note 63. The British system 
is described in Ellis, Law Reporting Today; (1975) 6 Law Librarian 5. 

™ See e.g. “The ‘Court Reporting Rumpus” [1982] Law Institute Journal 734, wherein 
the obligation to produce a complete set is used to support the necessity for protection 
from competition. 

T See the remarks of Lord Diplock i in Roberts Petroleum Lid. v. Bernard Kenny Ltd. 
(In Liq.), infra note 82, [1983] 1 All E.R. 567. 
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highest court of appeal in most jurisdictions virtually impossible. In 
the United States, a litigious society whose law report production 
already caused concern in the early twentieth century,” the problem 
became acute in the federal appellate courts during the 1970s. In 
response to the increased workload, several Federal Courts of 
Appeal promulgated rules limiting the publication of opinions,” 
and prohibiting citation of unpublished opinions.® This practice 
has been followed in state Supreme Courts as well.*! 

Likewise, the House of Lords faced a similar problem concerning 
unpublished authority from the English courts of appeal, and in 
Roberts Petroleum Ltd. v. Bernard Kenny Ltd. (in Liq.) ,®* indicated, 
that it would decline to allow transcripts of unreported judgment of 
the Civil Division of the Court of Appeal to be cited to it on 
hearing of appeals unless leave is granted to do so. The introduction 
of a non-citation rule of this sort, though far short of most of the 
rules promulgated in the United States, does indicate that the 
output of British courts has now reached the point that some effort 
at regulation is necessary. Despite the superficial similarity of the 
development in the United States and Great Britain, the 
developments are significantly different. 

Lord Diplock; in his opinion in Roberts Petroleum Ltd. v. 
Bernard Kenny Ltd. (in Lig.), indicated that great reliance upon 
the reporting system of Britain underlies the belief that unreported 
decisions are of little general value when he stated: 

“Tf a civil a sea of the Court of Appa . . . has not found 
its way into the generalised series of law reports or even into 
one of the specialised series, it is most unlikely to be of 
assistance to your Lordships on an appeal which is sufficiently 
important to reach this House.”® 


In direct contrast, the function of selecting cases for publication 
in the United States has been left largely to the courts themselves. 
Since 1972, for example, each United States Federal Appeals 
Court has developed procedures for disposing of cases without 
published opinions. While the criteria for disposition by 


7% Winslow, “The Courts and the Papermills” (1915) 10 IH. L. Rev. 157 and Warren, 
“The Welter of Decisions” (1916) 10 Ill. L. Rev. 472. 

7 For a survey of the various non-publication plans implemented in the Federal Courts 
see note, “Unreported Decisions in the United States Courts of Appeals” (1977) 63 
Cornell L. Rev. 128. 

8 For a complete discussion of both the publication and citation rules of the Federal 
Appeals Courts and a discussion of the various plans instituted to reduce published 
opinions, see Haworth, “Screening and Summary Procedures in the United States Courts 
of Appeals” (1973) Wash. U.L.Q. 257, and Reynolds and Richman, “The Non- 
Precedential Precedent-Limited Publications and No-Citation Rules in the United States 
Courts of Appeals, (1978) 78 Colum. L. Rev. 1169. 

81 For example, California (Court Rule 96), Washington (Wash, Laws Ch. 41, s.1 
(1971)) and Wisconsin (Court Rule 809-23). 

® [1983] 2 A.C. 192; [1983] 1 All E.R. 564. 

% [1983] 1 All E.R. 564, 567. 

% First Circuit Rule 14; Second Circuit Rule 0.23; Fourth Circuit Rule 18; Fifth Circuit 
Rule 21; Sixth Circuit Rule 11; Seventh Circuit Rule 35; Eighth Circuit Rule 14; Ninth 
Circuit Rule 21; Tenth Circuit Rule 17; Eleventh Circuit Rule 25; District of Columbia 
Rules 8(f) and 13(c). 
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unpublished opinions vary, the determination is normally made by 
the judge or judges sitting on the particular case on the basis of its 
law making value.® Although several jurisdictions permit opinions 
to be considered for inclusion in the published opinions upon 
request of counsel,% a determination that a case should not be 
disposed of by published opinion made prior to the delivery of the 
opinion may result.in a memorandum opinion (with no reason for 
the decision) or an opinion written so narrowly as to be of little 
precedential value. As in Great Britain the no-citation rule for 
unpublished opinions is based upon the belief that the unpublished 
opinions have properly been determined to be of little law-making 
value. 

The effort to limit thé number of published opinions in the 
United States arose as a direct result of the expanding numbers of 
reported decisions (often of marginal importance) and the attendant 
increase in costs attributable thereto. The costs of publication of 
reports and costs of library storage made limitation of published 
opinions desirable. Greater selectivity in case publications also had 
the important effects of more efficient allocation of judicial 
resources and reduction of unnecessary legal research for the legal 
consumer.” As commendable as these results were, they were 
based upon the premise that those choosing cases worthy of 
publication would be able to do so consistently and accurately. 
Studies of the process have concluded that this selection process 
has not been totally successful. 

Even if it were possible to select accurately the cases which were 
truly unworthy of reporting, any resulting increased efficiency 
would not be without a tradeoff. A by-product of the doctrine of 
stare decisis is the necessity of the judiciary to reconcile each 
judgment with prior decisions. A determination not to dispose of a 
case by published opinion might still result in accountability of the 
judiciary in each particular case so long as the reasons for judgment 
are subject to public scrutiny. Where cases may be decided without 
the reasons for the determination being articulated or where 
decisions may be withheld from public scrutiny through prevention 
of publication, however, proper review of the judicial function is 
undermined. In the United States, where unlimited right to 
reproduce opinions prevails, the publication of unreported decisions 
in unofficial reports® assures that any decision incorrectly considered 


k i See Reynolds and Richman, 78 Colum. L. Rev. pp.1176-1178, and Eleventh Circuit 
e 25. 

8 The Seventh (Rule 35(d)(3)) and Ninth (Rule 21(f)). 

87 See Reynolds and Richman, 78 Colum. L. Rev. pp.1185-1187 and 1194. 

88 Compare the statistical analysis and conclusions of Shuchman and Gelfand, “The 
Use of Local Rule 21 in the Fifth Circuit: Can Judges Select Cases of ‘No Precedential 
Value’?”, (1980) 29 Emory L.J. 195, with Reynolds and Richman, “Limited Publication 
in the Fourth and Sixth Circuits” [1979] Duke L.J. 807. 

89 The unofficial publication of opinions which were determined to be unworthy of 
publication by the official reporter was experienced in California and caused some 
concern. See Reynolds and Richman, 78 Colum. L. Rev. p.1186 £.109. See also Seligson 
& Wamnloff, “The Use of Unreported Decisions in California” (1972) 24 Hastings L.J. 
37. 
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as being of little jurisprudential value would be published. 
Additionally, the possible dissemination of poorly or incorrectly 
reasoned opinions serves as an inducement to maintain high judicial 
standards” especially if such dissemination is beyond the control of 
the judicial authors. 

Unfortunately, so long as judgments rendered may be cited as 
authority or unofficially published, many of the initial benefits of 
having unpublished opinions are undermined. Time expended by 
the judiciary on opinion-writing in cases of dubious significance 
would probably still be less than if all cases were disposed of by 
published opinion, but the efforts of legal practitioners in 
researching unpublished opinions for possible useful precedent, for 
example, might prove clearly less efficient than under a full 
publication system. As the status of judicial opinions under United 
States law does not lend itself to prohibition of publication of those 
opinions, the United States jurisdictions seeking to reduce published 
opinions have adopted no-citation rules which discourage citation 
of unpublished opinions, either completely barring their use’! or 
allowing their use only if proper notice is given.” The Sixth Circuit 
has even allowed for publication of such opinions by unofficial 
reports, indicating that publication of any such opinion must be 
accompanied by a notice that it is a Rule 11 opinion (selected for 
non-publication) and subject to non-citation.”° 

The fear that the rules concerning non-citation of unpublished 
opinions may lead to inconsistent application of the law through 
suppression of precedent has been clearly recognised. Additionally, 


% In this regard, the remarks of van Pelt Bryant J. in Garfield v. Palmieri 193 F. Supp. 
137 at 143 (D.C.S.D.N.Y. 1961) are relevant: “There are no official published reports of 
the opinions of the federal district courts. The Federal Supplement published by West, as 
part of its reporter system, furnishes the only comprehensive compilation of such 
opinions and is recognised as authoritative by the courts and the profession. In a system 
of law based on stare decisis it is not enough that opinions of the court be available only 
to litigants and their counsel. It is essential that such opinions be readily accessible to the 
legal profession generally and to the courts for purposes of research, citation and general 
information as to the state and development of the law, as well as to others who may 
wish to refer to them. The sound and efficient administration of federal justice requires 
that such publication in a reporter system of the nature of the Federal Supplement be 
unfettered. This is in the interest not only of litigants, the legal profession and the courts 
themselves, but of the public generally. Such unfettered publication is a matter of public 
policy and outweighs and overrides any injury to an individual which might result from 
the application of such a rule.” ` 

9 First Circuit Rule 14; Second Circuit Rule 0.23; Sixth Circuit Rule 11; Seventh 
Circuit Rule 35(5)(2)(iv); Ninth Circuit Rule 21(c); District of Columbia Rule 8(f). 

%2 Fourth Circuit Rule 18(d); Tenth Circuit Rule 17(c). 

%3 The Sixth Circuit Rule 11 states: “Decisions of this court designated as not for 
publication should never be cited to this court or in any material prepared for this court. 
No such decision should be published by any publisher unless this rule is quoted at a 
prominent place on the first page of the decision so published.” 

% This difficulty has been mentioned in numerous journals. See Kanner, “The 
Unpublished Appellate Opinion: Friend or Foe?” (1973) 48 Cal. St. B.J. 386; Gardner, 
“Ninth Circuits Unpublished Opinions: Denial of Equal Justice?” (1975) 61 A.B.A.J. 
1224; Unreported Decisions in the United States Courts of Appeals, supra note 79; 
Reynolds and Richman, supra note 80; Walter, “The Non-Citation Rule and the Concept 
of Stare Decisis” (1978) 61 Marquette L. Rev. 581; Newbern & Wilson, “Rule 21: 
Unprecedent and the Disappearing Court” (1978) 32 Ark. L. Rev. 37; and Comment, “A 
Snake in the Path of the Law: The Seventh Circuits’ Non-Publication Rule” (1977) 39 U. 
Pitt. L. Rev. 309. f 
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such rules have been challenged. as a violation of the United States 
Constitution’s Equal Protection and Due Process clauses with, to 
date, no success.” It is somewhat ironic, then, that in the United 
States, with a system allowing open access to court opinions, the 
increased case output has resulted not only in limitations on 
effective dissemination of delivered decisions but also in the 
suppression of the grounds for decision in some circumstances, 
while in Great Britain, with a legal system countenancing control 
of law reports, limitation upon the citation of judicial opinions is 
administered through selection of opinions to be published, not by 
the Crown or its agents directly, but by the publishers themselves, 
official or unofficial. g 


CONCLUSION 


Even a quick examination of the law reports of the United States 
and Great Britain would undoubtedly lead most observers to the 
conclusion that the English use of Crown rights in law reports and 
the United States approach of affording such reports public domain 
status have both effectively fostered a system of accurate, widely 
distributed records of judicial proceedings. -Shortcomings in both 
systems are nonetheless apparent. The articulated policies which 
have been pursued in both systems evolve from the basic principle 
that a person cannot, by any concept of justice, be charged with 
knowledge of laws to which he has no access. Where the skill of 
transcription or summation of an oral delivery was a major portion 
of the preparation of the report, the assurance of a high level of 
competence in performance of these tasks has been an essential 
prerequisite to reliance upon the system for responsible notice of 
judicial authority. This additional importance of assuring the quality 
of the report of the judicial exposition itself led to the establishment 
in Britain of the Council of Law Reporting in 1867. The resultant 
level of accuracy both by the Council and its competitors has 
probably reduced the importance of this objective in the minds of 
consumers who have now become accustomed to numerous years 
of reliable records. 

Despite the continuing need for accuracy in orally-delivered 
reports which is found in Britain and numerous other Common- 
wealth countries, some doubt may exist where the Crown right or 
any private rights of the judiciary in the law reports can be justified 
today.” While the rights of the Crown in law reports might 
theoretically assist in the maintenance-of accuracy of the reports, 
the evident infrequency of its enforcement might indicate that the 


9% See e.g. Jones v. Superintendent 465 F. 2d 1091 (4th Cir. 1972); Browder v. Director 
(1978) 434 U.S. 257; and Do-Right Auto Sales v: United States Court of Appeals for the 
Seventh Circuit 429 U.S. 917 (1976), discussed in “Note, Unreported Decisions in the 
United States Courts of Appeals” 63 Cornell L. Rev. 142; and United States v. Marines 
535 F. 2d 552 (10th Cir. 1976). . 

% See the remarks of Diplock L.J. in Home Office v. Harman [1982] 1 All E.R. 532, 
537. ` 
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private copyright of the official publisher in his independent work 
is of greater importance in maintenance of accuracy in Britain than 
any Crown right. On the contrary, where the threat of limitation of 
rights to reproduce judicial authority has been at issue in recent 
times (in Victoria, for example), one might question whether the 
enforcement of such a monopoly inhibits rather than promotes the 
efficient distribution of case law.” More importantly the enforcement 
of the Crown rights or any private copyright in judicial opinions 
themselves might be used to suppress precedent, a problem which 
has caused some concern in the United States as a result of the no- 
citation development. Due to the possible misuse of rights in 
judicial opinions, the public domain status accorded to judicial 
pronouncements of law would appear to be the theoretically better 
approach. 

The recent decision in the United States to eliminate unnecessary 
publication of opinions has, likewise, introduced many of the 
shortcomings which the public domain status of law reports in the 
United States had previously avoided. Although unofficial reporters 
may still reproduce judgments not selected for publication, the 
suppression of precedent by means of disposition of a case without 
written opinion has already occurred.” Whether such will occur in 
the future for improper reasons cannot be predicted, but the 
eroding of the ability of legal practitioners and academics to 
monitor the judicial function must be of some concern. The 
decision by the House of Lords to accept a no-citation rule, though 
apparently motivated by similar considerations, does not involve 
the same risks as the scheme introduced in the United States (nor 
the time/cost savings) as the determination not to publish an 
opinion is left to the law book publishers. The continued 
presentation of reasons for every opinion, though somewhat more 
costly, could be expected to result in greater judicial responsibility 
and accountability even if such opinions were unpublished and not 
to be cited without prior approval and notice to opposing counsel. 

Although considerations and objectives concerning the reporting 
of decisions have changed with the evolution of society and the 
legal profession, the importance of access to law reports and the 
Opinions of judges in each case continues. Clearly, maintaining 
access to such judgments is an important objective though not 





” See the Report of the Law Reporting Committee (1940) prepared for the Lord 
Chancellor’s Office and “The Court Reporting Rumpus”, supra note 76. 

%8 An example of suppressed precedent and the difficulties which are caused thereby is 
the case of Taylor v. McKeithen (1972) 407 U.S. 191. The United States Supreme Court, 
faced with reviewing a Fifth Circuit decision on reapportionment delivered without 
opinion, vacated and remanded because of the uninformative record of the case. For 
further examples, see Kanner, “The Unpublished Appellate Opinion: Friend or Foe?” 
(1973) 48 Cal. St. B.J. 386, 436-441; note, “Unreported Decision in the United States 
Courts of Appeals” (1977) 63 Cornell L. Rev. 128; Comment, “A Snake in the Path of 
the Law: The Seventh Circuits’ Non-Publication Rule” (1977) 39 Pitt L. Rev. 309, 324- 
332; and Reynolds and Richman, 78 Colum. L. Rev. 1192-1194. 
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entirely sacrosanct. Nevertheless, any determination to eliminate or 
restrict access to judicial authority should be approached cautiously. 
It would be ironic if in an attempt to avoid the cost of unnecessary 
exposure and reproduction of the judicial opinions, one means of 
assuring the proper functioning of the system itself was unduly 
undermined. -7 

PAUL VON NESSEN* 


* Lecturer in Law at Monash University, Australia. 


R. v. HAMMERSMITH REVISITED: THE VIEW FROM INDIA 


In R. v. Registrar of Marriages, Hammersmith,’ the English court 
declined to recognise a talaq pronounced by a Muslim domiciled in 
India as effectively dissolving a marriage solemnised in an English 
registry office. Although many of the apparent grounds on which 
this decision was reached would no longer convince an English 
court, and although the decision has been adversely remarked 
upon by both judges and commentators, I would suggest that, were 
a similar factual situation to come before the English court today, 
the actual decision could be no different from that reached nearly 
seven decades ago, even were the talaq pronounced in India rather 
than in London.” 

Conveniently, Indian authority on the point is available from a 
case recently decided by the High Court of Bombay, Dr. Abdur 
Rahim v. Smt. Padma.’ The parties, both Indian citizens and 
domiciliaries, were married in an English registry office in 1966. In 
1969 the spouses and their two children returned to India; two 
more children were born in India. The marriage subsequently 
broke down and the husband alleged that he had dissolved the 
matrimonial tie by a talag pronounced in 1978. He prayed, inter 
alia, for a declaration that the marriage had been legally terminated 
by his pronouncement of the formula of divorce. The central issue 
raised by the litigation was what law of divorce was applicable to a 
civil marriage solemnised in England. The husband contended that 
the law which applied was Muslim law, i.e. his personal law. 

Two statutes of Independent India were considered by the 
Bombay High Court in reaching its decision. The (Indian) Special 
Marriage Act 1954 established a secular matrimonial regime which 
may be utilised by any couple regardless of caste or communal 
identification, and irrespective of whether or not the marriage is 
inter-communal, or inter-religious. This Act provides for the 
solemnisation of a marriage between any two adults, provided 
neither has a spouse living and both are sane and are not related 
within the specified prohibited degrees. It also provides for the 
registration of marriages validly solemnised, e.g. according to 
Muslim rites; after such registration the matrimonial relief provisions 





1 [1917] 1 K.B. 634. 

? Under s.16(1) of the Domicile and Matrimonial Proceedings Act 1973, a talaq 
pronounced in the United Kingdom, the Channel Islands, or the Isle of Man cannot be 
recognised. See Lucy Carroll, “The Pakistani Talaq in English Law: Ex Parte Minhas and 
Quazi v. Quazi” [1982] 2 Islamic and Comparative Law Quarterly 17-37. See also 
Chaudhary v. Chaudhary [1984] 3 All E.R. 1017, in which the High Court beld that a 
“bare” talaq pronounced in England was caught by s.16(1) of the 1973 Act; and R. v. 
Sec. of State, ex p. Fatima [1984] 2 All E.R. 458, in which the Court of Appeal (without 
reference to s.16(1)) refused recognition to a Muslim Family Laws Ordinance 
(“procedural”) talaq in circumstances where the pronouncement had taken place in 
England. 

3 A.I.R. 1982 Bombay 341. 
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of the Act will apply to the marriage, ousting the provisions of the 
personal law under which the marriage was originally celebrated. 
The Bombay court observed that although, under Indian domestic 
law, a religious marriage may be converted into a civil marriage 
(i.e. a marriage to which the provisions of the Special Marriage 
Act apply) by registration of the marriage under the 1954 Act, 
there is no provision in Indian domestic law by which a civil 
marriage may be converted into a religious marriage so as to 
attract the application of a religious law to the question of the. 
marriage and its dissolution.* 

The (Indian) Foreign Marriage Act 1969 provides for the 
solemnisation abroad of marriages (and for the registration of 
marriages solemnised abroad, which will from the date of such 
registration be deemed to have been solemnised under the Act) 
between Indian citizens or between a citizen of India and a 
foreigner; the matrimonial regime attracted by the 1969 Act is that 
of the Special Marriage Act 1954. The marriage between the 
parties to the litigation before the Bombay High Court had neither 
been solemnised nor registered under the Foreign Marriage Act. 

However, in addition to marriages solemnised or registered 
under the Foreign Marriage Act, that Act also provides for the 
grant of matrimonial relief in regard to “any other marriage 
solemnised in a foreign country between parties of whom one at 
least is a citizen of India” in circumstances where such relief is not 
provided for “under any other law for the time being in force.” In 
general, and excepting the situation where matrimonial relief in 
regard to a marriage which was neither solemnised nor registered 
under the Act is already available under a “law for the time being 
in force,” the Foreign Marriage Act makes the matrimonial relief 
provisions of the Special Marriage Act 1954 applicable to all 
foreign marriages when at least one spouse is a citizen of India. 

For the husband in Dr. Abdur Rahim v. Smt. Padma‘ it was 
contended that even if the marriage in question came within the 
terms of section 18(1) of the Foreign Marriage Act, “any other 
marriage solemnised in a foreign country,” it was excluded from 
the purview of that Act by virtue of the provisions of section 18(4) 
because Muslim law, as a “law for the time being in force” within 
the meaning of that section, provided for matrimonial relief in 
respect of the marriage before the court. The Bombay High Court 
rejected this contention: 


“(T]he words ‘grant of relief’ used in section 18(4) obviously 
means [sic] grant of relief by an independent court, tribunal or 
authority which is available qua a foreign marriage obviously 
to both the parties. It cannot take in its import a unilateral 
voluntary act of the husband of dissolving a marriage by oral 


4 Ibid. at 
5 5.18(1) Ba vii s.18(4). 
é Supra note 3. 
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talaq. For such a unilateral act it is not necessary for [the] 
husband to approach any court, tribunal or authority.” 


Like the Hammersmith case (where the wife was a Christian), 
the case before the Bombay High Court also involved an inter- 
communal marriage as the wife was a Hindu. The husband 
attempted to support the application of Muslim law to the marriage 
by arguing that the Hindu wife had converted to Islam and by 
relying on an old decision of the Bombay Court in Khambatta v. 
Khambatta.* The Bombay High Court held the husband’s allegations 
concerning a conversion unproved. More importantly, it held that 
after the Special Marriage Act 1954, Khambatta could no longer be 
considered authoritative and that, in regard to a civil marriage 
solemnised in England, the lex domicilii was not Muslim law but 
the secular regime of the Special Marriage Act 1954: 


“Once it is held that the marriage which took place in England 
in 1966 was secular in the form and content and also 
monogamous and such a secular law is also available in India 
in the form of the Special Marriage Act, 1954, then in our 
view even the lex domicilii in case of such secular marriage 
will be the Special Marriage Act and not the Personal Law of 
the husband. This is more so when one of the parties belonged 
to a different religion and is not a [M]uslim.”? 


The Bombay Court refused the husband the declaration for which 
he prayed. 

It might be noted that the situation in India (incidently, the 
husband in the Hammersmith case came from Madras in South 
India, which is not today a part of Pakistan) is dramatically 
different from that in Pakistan. Pakistan has no legislation 
comparable to the (Indian) Special Marriage Act of 1954 (the 
Special Marriage Act 1872, applicable in Pakistan and Bangladesh, 
cannot be utilised by any couple one or both of whom are 
Muslims), or the (Indian) Foreign Marriage Act of 1969. And in 
Jatoi v. Jatoi!® the Supreme Court of Pakistan held that a marriage 
solemnised in an English registry office between a Pakistani Muslim 
and a Spanish Christian woman had been validly dissolved by the 
husband’s pronouncement of talaq and compliance with the 
provisions of the (Pakistan) Muslim Family Laws Ordinance 1961. 

Although the recognition of extra-judicial divorces in English law 
has been considerably liberalised by the Recognition of Divorces 
and Legal Separations Act 1971 and the decision of the House of 


7 Ibid. at p.353. 

8 [1934] 1.L.R. 59 Bombay 278. This case concerned the dissolution of a civil marriage 
solemnized in Scotland between a Scottish Christian woman and an Indian Muslim. Some 
six years after the marriage the wife converted to Islam and more than a decade after the 
conversion the husband purported to divorce her by talaq. The divorce was upheld. 

° Supra note 3, p.355. 

10 P.L.D. 1967 S.C. 580. 
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Lords in Quazi v. Quazi,'' it is important to note that (quite 
logically) one requirement for recognition of a purported divorce is 
that it be “effective under the law of that country” wherein it was 
obtained.” It is not sufficient that a talaq divorce be “effective” 
under some abstract rule of Muslim law; it must be such a divorce 
as would be legally recognised in the country where it was obtained 
or, for recognition under the common law rules preserved by 
section 6 of the 1971 Act (and modified by s.16 of the Domicile 
and Matrimonial Proceedings Act 1973), the country or countries 
of the spouses’ domicile. This crucial point must not be overlooked 
in the attempt to extend the Quazi decision’ to cover non- 
Pakistani talaq divorces. David Pearl, for instance, argues that the 
Indian (or “bare”) talaq should, like the Pakistani Muslim Family 
Laws Ordinance talaq (or “procedural” talaq) considered in Quazi, 
be regarded as a divorce obtained by “other proceedings” as 
contemplated in section 2(a) of the 1971 Act, because it would be 
undesirable “if the validity of a Pakistan or Bangladesh falaq is 
tested according to its validity under the statutory code (nationality 
or habitual residence) whereas the validity of an Indian talaq is 
tested according to its validity by the law of the domicile.”'* 

Since the Indian conflict rules are based ‘on common law 
principles of domicile, I fail to see that there is any way in which 
an Indian falaq can possibly be tested except by the law of the 
domicile. Whether or not an Indian talaq is regarded as a divorce 
obtained by means of “other proceedings,” it would still have to be 
valid by the law of India, either because it was there obtained (for 
recognition under ss.2-3) or because the spouses were domiciled 
there (for recognition under s.6)—and in either case it would only 
be valid in India if the spouses were domiciled there or, the 
spouses being domiciled elsewhere, the talaq were valid by such 
domicile. By contrast, the (Pakistan/Bangladesh) Muslim Family 
Laws Ordinance 1961 established a conflict rule based on nationality, 
and a Pakistani/Bangladeshi talaq which conforms with the 
procedural provisions of this Ordinance will be valid in Pakistan/ 
Bangladesh regardless of where the spouses may be domiciled. 

Further, an Indian talaq, even given that the spouses are 
domiciled in India, will only be valid in that country if the marriage 
in question is one which, according to Indian law, may be legally 
dissolved by the pronouncement of a talaq. Under Indian law as 
laid down in Dr. Abdur Rahim v. Smt. Padma," a civil marriage 
solemnised in an English registry office is not a marriage which can 
be legally terminated by the husband’s pronouncement of talaq, 


n [1980] A.C. 744. 

12 5.2(b) of the 1971 Act. 

3 Supra note 11. 

4 “Recognition of Foreign Non-Judicial Divorces” [1981] C.L.J. 36, 39. 
15 Supra note 3. 
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LAW COMMISSION WORKING PAPER NO. 87*: 
CHOICE OF LAW IN TORT AND DELICT 


Coirce of law in tort and delict is an area ripe for reform. The 
present rules, contained in Phillips v. Eyre’ and Boys v. Chaplin,” 
are both anomalous and uncertain. The Working Party set up by 
the two Law Commissions could have responded to this by merely 
tinkering with the existing Jaw. Instead, it has produced a set of 
proposals which seeks to do far more than this. 

The Working Party considered radical solutions for reform from 
the United States*: governmental interest analysis, Cavers’ principles 
of preference and Leflar’s choice influencing considerations. 
Although these approaches were rejected as being unsuitable for 
use in the English context and more familiar rules were preferred, 
this should not be taken as a sign of half-heartedness by the 
Working Party in the quest for the right conceptual solutions. 
Much of the existing law is retained, albeit in modified form, but 
this is justified by extremely sophisticated arguments and analysis, 
often in policy terms. 

The Working Paper is also extremely ambitious in its ‘scope, 
covering the complete field of. tort and delict choice of law 
problems. There are proposals for general rules to deal with basic 
wrongs (personal injury, death, and damage to property) on which 
this note concentrates. There are also special rules to be applied 
for particular types of tort and delict,* e.g. accidents at sea and 
economic torts and delicts; and for peripheral problems,’ including 
mixed tort and contract, and for special issues, such as where there 
are multiple parties to an action. 


The Alternatives: The Lex Fori, Lex Loci Delicti and Proper Law 


It comes as no surprise to find a proposal that the much ‘criticised 
first limb of the rule in Phillips v. Eyre, requiring actionability by 
English Law before the plaintiff can recover damages in England, 
should be abolished.® It was said that any choice of law solution 
based on the lex fori would be too parochial, would be unfair to 
the defendant, and would encourage forum shopping.’ This leaves 
the lex loci delicti and the proper law of the tort. 


* And Scottish Law Commission Consultative Memorandum No. 62. 
2 fiom A 6 Q.B.1. f 
? [1971] A.C. 356. ` 
3 See paras. 4.35-4.54. 
4 See Part V. 
5 See Part VI. 
6 Part III, particularly paras. 3.1-3.10, and Part VII. 
7 Paras. 4. 244.34. 
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What is surprising is the enthusiasm of the lex loci delicti rule. It 
is supported on pragmatic grounds® which are hard to deny, in that 
it is familiar and is a clear, simple and certain rule. Also, if it is 
not given a major role to play, you have to rely on other rules, 
none of which is suitable for application on its own.? More 
controversially, it is supported in terms of principle.’ It was said to 
be the appropriate law to apply in the majority of cases: it is likely 
that one of the parties is independently connected with the locus 
delicti, the application of that country’s law would accord with the 
expectations of the parties, and the adoption of this rule would 
promote uniformity of result, regardless of the forum, thereby 
discouraging forum shopping. 

None of these arguments of principle is wholly convincing. The 
locus delicti has no special significance in terms of connection. The 
fact that the tort or delict occurred in a given country is of some 
weight, but the connections that the parties have with particular 
countries are of equal or even greater importance. If you give great 
weight to the lex loci delicti you could end up applying the law of a 
country with which neither party had an independent connection. 
The Working Party was concerned to find the common link uniting 
the parties and the occurrence; what the parties may have in 
common is that neither of them has any real nexus with the locus 
delicti. The parties do not usually have any expectations before the 
commission of a tort, this normally being an unplanned occurrence. 
Even after the event, the parties do not have any actual expectations 
as to which law is to be applied by any court.’ However you dress 
up the arguments, any reference to the expectations of the parties 
means that assumptions are being made about how the parties 
would react to hypothetical questions. The only expectations they 
may truly have will be in relation to the ultimate result, but the lex 
loci delicti rule, being jurisdiction-selecting rather than law-selecting, 
does not take these into account. Finally, is the problem of forum 
shopping not better dealt with at the puniscicsions stage by a 
forum non conveniens rule?! 

The Working Party overstates the case for applying the lex loci 
delicti; at the same time it understates the case for the proper law 
of the tort. It was not oblivious to the virtues of the proper law in 
providing flexibility to deal with situations where the application of 
the lex loci delicti would not be appropriate.’* However, the 
Working Party did not acknowledge that flexibility is also needed 
to enable the courts to give effect to their desire to compensate the 


8 Paras. 4.55-4.56. 

? The American experience shows this, see the cases replacing the proper law with 
governmental interest analysis, e.g. Tooker v. Lopez, 249 N.E. 2d. [1969]. 

10 Paras. 4.57-4.60. 

l Para. 4.56. 

2 The arguments are very complex, see paras. 4.9-4.13, and 4.57-4.58. 

3 See paras. 3.14-3.16, and more generally Fawcett, (1984) 35 N.I.L.Q. 141, 146-152. 

14 Paras. 4.126—4.130, and 4.92-4.96. 
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plaintiff in personal injury cases. This was one of the policy — 
considerations underlying the House of Lords decision in Boys v. 
Chaplin.” It may be questioned whether it is right as a matter of 
policy to favour either party in a tort or delict choice of law case. '® 
It is also difficult to enshrine into law reform proposals an element 
which is barely acknowledged in the present law. But one ignores 
this consideration at one’s peril. If judges wish to achieve a 
particular result in the case before them, yet have no scope to do 
so within the existing rules, they are likely to twist the Jaw to suit 
their purpose, thereby creating the uncertainty which carefully 
drafted rules are designed to eliminate. 

Nonetheless, the Working Party reached the right basic 
conclusions. Neither the lex loci delicti rule nor the proper law rule- 
is entirely satisfactory if applied on its own; the former is too 
inflexible, the latter too uncertain. What is needed is a combination 
of the two rules. Important questions of detail now arise: it is at 
this stage that the Working Party’s attitude towards the lex loci 
delicti starts to bite. 


Combining the Lex Loci Delicti and the Proper Law: Which is to 
be the Dominant Rule? 


Instead of putting forward firm proposals the Working Party 
recommended two possible models for reform.'® Model 1 follows 
the present law: the law of the country where the tort or delict 
occurred will be the prima facie applicable law, and the proper law 
will be an exception to this. What is new is the proposal for a 
trigger or threshold requirement to ensure that the exception will 
only apply where there are strong grounds for departing from the 
general rule. Model 2 is described as the proper law model, and 
appears to give the dominant role to the proper law. Since this 
could not be applied on its own, it was proposed that when looking 
for the country with which the occurrence and the parties had the 
closest and most real connection there should be a series of 
rebuttable presumptions,!? the combined effect of which is that the 
proper law is presumed to be the law of the country where the tort 
or delict occurred. The form of model 2 is not dissimilar to the 
Restatement Second. But, like model 1, there would be a threshold 
or trigger requirement; here it would prevent the presumptions 
from being rebutted except where there are strong grounds for 
doing so. In substance model 2 is the same as model 1, with the lex 
loci delicti applying in the majority of cases, a point acknowledged 
by the Working Party.” Model 2, with its circuitous approach is a 


5 See Fawcett, (1984) 47 M.L.R. 650, 653-656. 

%© The Working Party thought it was not, see paras. 4.76 and 4.79. See generally, 
Jaffey, (1982) 2 L.S. 98. ‘ 

17 Paras. 4.95 and 4.133. 

18 Para. 4.144 

19 Paras. 4.140~4.141. 

70 Para. 4.145. 
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fraud, and, if adopted, would merely cause confusion. Model 1 is 
in a form which represents the substance of the matter and is to be 
preferred. 

The Working Party is right to give the dominant role to the lex 
loci delicti rule, not because it is intrinsically the better rule—the 
view of the Working Party—but because the only practical way of 
combining the two rules is to have the lex loci delicti as a general 
rule and the proper law as an exception. Model 1 accepts this 
reality. 


When is the Proper Law to Replace the Lex Loci Delicti? 


The answer to this question depends as much on one’s attitude 
towards the lex loci delicti rule as it does towards the proper law 
rule. Having decided that the lex loci delicti has a very strong claim 
to be applied it was inevitable that the Working Party should think 
that there were only limited situations where it would be appropriate 
for the proper law to displace it. Even where it can be shown that 
the parties have a strong connection with some country other than 
the locus delicti, the lex loci delicti still might not be displaced. The 
Working Party rejected having specific exceptions to the general 
rule where the parties have a common personal law, a prior 
existing relationship or are engaged on a common enterprise.” 

What was preferred was a general exception” (which would 
allow more flexibility than a list of specific exceptions), whose 
scope was to be limited by the threshold or trigger requirement. 
This provides that the law of the country where the tort or delict 
occurred should be displaced in favour of the law of the country 
with which the occurrence and the parties have the closest and 
most real connection, only if their connection with the country 
where the tort or delict occurred was insignificant and their 
connection with the other country substantial.” This means that if 
there is any real connection with the locus delicti, that country’s 
law cannot be displaced, however strong the connection with 
another country might be. 

This unduly limits the scope of the exception, as the following 
example shows. If after an accident in Ruritania the plaintiff and 
defendant both return to their habitual residences in Utopia, surely 
that country’s law should apply? The plaintiff will have to live with 
his injuries in Utopia, and the defendant and his insurers (if 
Utopian) will have to live there with the consequences of the 
negligence. The Working Party said that the parties coming from 
the same country may be fortuitous.” This does not get away from 





21 Paras. 4.974.117. 

2 Para. 4.120. A 

3 Paras, 4.122-4.123. There is a similar limitation on the exception in the EEC 
Preliminary Draft Convention on the Law Applicable to Contractual and Non-Contractual 
Obligations (1972), Art.10(2), see the appendix to the Working Paper. 

% Para. 4.101, see also 4.113. 
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the fact that both parties have a long-lasting and very important 
connection with a country other than the locus delicti, and it is a 
shared connection. In contrast to this, the connection that the tort 
or delict has with the locus delicti is single, short-lived and often 
fortuitous. Even where one (or both) of the parties has some 
independent connection with the locus delicti, this will not be as 
significant as the common habitual residence. Looking at basic 
connections, the argument for displacement of the lex loci delicti in 
this situation is very strong, and it is wrong automatically to 
preclude this. 

Of course, the lex loci delicti rule was never really justified by 
the Working Party in terms of connections. But, as has already 
been shown, their attempts to justify the lex loci delicti on other 
grounds are far from convincing. If, as the present writer contends, 
the claims of the lex loci delicti have been overstated, and those of 
the proper law understated, the proper law exception should be 
given a larger role, and definitely should not be limited by a 
threshold requirement or any other device. 

A further reason why the threshold requirement was proposed 
was in order to achieve some certainty in the law.” A general 
exception, particularly one which does not further define the 
proper law, lacks this essential element. Unfortunately, the 
threshold requirement does not achieve this. The one case under 
the present law where it is fairly safe to predict the result is the 
factual situation in Boys v. Chaplin. Under the new proposals it is 
by no means clear what would happen here. The first problem 
would be to cross the threshold. The parties certainly had a 
connection with Malta, being temporarily stationed there at the 
time of the accident; but was this a significant connection? Parties 
normally resident in England undeniably have a substantial 
connection with England; if it could be shown that they had no 
significant connection with Malta, the threshold requirement would 
be satisfied. What happens then? Unless the statute giving effect to 
the Working Party’s proposals is very carefully worded, judges may 
automatically displace the lex loci delicti in favour of the proper 
law, once the threshold has been crossed. What is presumably 
intended is that there should be a search for the country with 
which the occurrence and the parties have the closest and most 
real connection. Yet no guidance is given in ascertaining this.” The 
court would be left with the perennial problem with any proper 
law test, of having to identify and attach weight to the different 
connections, with all the uncertainty which that involves.” 


A different approach 
Abolishing the threshold requirement would leave a general 
exception which would allow displacement of the ‘lex loci delicti in 


23 Para. 4.122. 
26 Para. 4.118. 
77 See cases on the objective proper law of the Contract in Cheshire ahd North, 
“Private International Law” (10th ed., 1979), pp.206-212. 
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favour of the country with which the occurrence and the parties 
have the closest and most real connection. This would give the 
requisite degree of flexibility in the law, but would have to be 
tempered with a degree of certainty. It is not, for example, one 
hundred per cent. certain that the exception would be applied to 
the facts of Boys v. Chaplin. This should be beyond doubt. One 
way of combining flexibility and certainty, without compromising 
either virtue, is to give illustrations of the country where the 
occurrence and the parties have the closest and most real 
connection.” Displacement would be mandatory if an illustration 
applied. These illustrations could cover the commonest situations 
where displacement of the general rule would be appropriate; and 
it would leave the general exception to cover those rare situations 
where displacement is right and proper, but which do not fall into 
a stereotype identifiable in advance. One illustration would be 
where the parties have a common habitual residence in a country 
other than the locus delicti. Many countries have provision for 
automatic displacement of the general rule where the parties have 
a common personal law.” Admittedly, there can be occasional 
problems in ascertaining habitual residence, but these are not as 
bad as the definitional problems encountered with the locus delicti. 
Other illustrations could be added, e.g. where the parties have a 
prior existing relationship or are engaged in a common enterprise. 
One illustration might point towards a different country from 
another illustration;?! where this happens the illustrations should be 
ignored, and the general exception should apply on its own. 


The Problem of Defining the Locus Delicti 


This problem arises in multistate cases, i.e. where the tort or delict 
has constituent elements in different countries. With the lex loci 
delicti being given so much importance, a satisfactory definition of 
the locus delicti is vital. The Working Party proposes having three 
special rules under which the locus delicti should be defined, as 
follows**: in cases of personal injury and damage to property, the 
country where the person or property was at the time the injury or 
damage was first inflicted; in cases of death, the country where the 
deceased was when the fatal injury was first inflicted; in defamation 
cases, the country of publication. 

The Working Party regarded the definition of the locus delicti as 
involving a straight choice between a place of acting rule and a 


28 The Working Party did not consider this possibility, the closest they came to it was a 
cumulative scheme (para. 4.124) rejected on the grounds of complexity. 

2 See para. 4.98 (footnote 453) and the appendix to the Working Paper; also Morse, 
(1984) 32 Am.J.Comp. L.51. 

% Para. 4.100. 

3) See para. 4.16. 

2 Para. 4.90. 

3 This definition would apply in the case of a statement which originated in one 
country and was published in another, see paras. 5.30-5.46. 
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place of result rule. It is easier to identify the latter. Also the 
policy arguments in favour of the place of result rule were thought 
to be weightier. It accorded with the modern compensatory view of 
the law of tort and delict, and with the expectations of the claimant 
after the event. Also the. claimant would usually be independently 
connected with that country. ee 

The Working Party recognised that these arguments do not 
always apply. If the facts are complex; e.g. in an international 
conspiracy, it might not be possible to identify one single place 
where the result, or, indeed, the conduct, took place. With some 
torts,** (e.g. deceit and any economic tort), both the facts and the 
law are complex. The elements in the tort or delict may be 
distributed amongst so many countries, and with so little connection 
with any of them, that it would not be right crudely to select in 
advance either the place of acting or of result as the locus delicti. 
A fourth more general rule was therefore needed. For situations 
not covered by the special rules, the locus delicti should be defined 
as the country where the most significant elements in the train of 
events occurred.*” ° i 

Whatever the relative merits of a place of acting definition 
compared with a place of injury definition it needs to be. 
remembered that prima facie the lex loci delicti is going to be 
applied. Any definition should be judged in the light of whether it 
minimises weaknesses in the lex loci delicti rule and maximises 
strengths. 

The danger under the /ex loci delicti rule, even with a proper law 
exception, of ending up applying the law of a country with which 
the facts of the case have little connection, is greatly increased in 
multistate cases. Whether a place of acting rule or a place of result 
tule is adopted, the law of one country is applied, despite the fact 
that some of the elements in the tort or delict have taken place in 
another country. The problem of lack of connection becomes 
particularly acute in cases where the three special definitions cannot 
be used. For example, with the tort of deceit the constituent 
elements may be split up among’as many as four countries. With 
wrongful interference with goods, the place of acting and of injury 
may have little connection with the train of events taken as a 
whole.” Economic torts and delicts may be so multi-state in 
character that fixing the locus delicti becomes a fiction.” Yet a 


court is required to do this. 
oe E a‘ a 


M Paras. 4.69-4.82, ; 

* Para. 4.84. There can be problems of identification of the focus delicti in cases of 
wrongful interference with goods, para. 5.67. `- : 

% Paras. 5.26 and 5.57-5.58. 5 

* Paras. 4.83-4.87. 

%8 Para. 5.26. 

® Para. 5.67. 

“ Paras. 5.57-5.58, see also para. 4.65. 
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In turn, there may be no additional nexus with the locus delicti, 
e.g. both parties may be resident elsewhere. Even more likely, 
these extra connections may be evenly spread amongst a number 
of countries, including the locus delicti. Often the plaintiff will be 
resident in the place of injury,“ but, equally the defendant is likely 
to be resident in the place of acting. This is the pattern in a typical 
international products liability case.“ In terms of connections there 
is nothing to choose between the two countries whose laws are 
potentially applicable. Yet a solution which prefers the place of 
result to the place of acting or vice versa is making such a choice. 

The clarity, simplicity and certainty which are the major virtues 
of the lex loci delicti rule also disappear under these proposals. 
Three special defintions and a fourth more general definition can 
hardly be said to be a simple solution. What is worse, under the 
general definition the locus delicti is not clearly identified. It is 
over-optimistic to assume that the courts will be able clearly and 
consistently to identify the country where the most significant 
elements in the train of events occurred. They have not been able 
to do so when defining whether a tort has been committed in 
England for jurisdiction purposes.” 

Since no rational distinction can be drawn between a place of 
acting and a place of result definition in terms of connections, or in 
terms of the (non-existent) expectations of the parties, what is 
needed is a definition which brings into play other considerations. 
The elective solution does this.“ The plaintiff or the court would 
choose the locus delicti from one of the countries where an element 
in the tort or delict has occurred. It is pro-plaintiff, but this would 
give full effect to the underlying desire in tort and delict choice of 
law cases to compensate the plaintiff, a consideration which is 
completely ignored under a place of result or place of acting 
definition. If the purpose of modern tort law is to compensate the 
plaintiff rather than to punish or deter the defendant one ought to 
define the locus delicti in a,way which actually achieves this. The 
elective solution would also be clear, and since it applies almost 
universally to all torts,“ it would be simple. The Working Party 
doubted whether it would be certain. This objection loses much of 
its force if the plaintiff, rather than the court is allowed to elect; 
normally the wrongdoer would be able to predict which law the 
plaintiff would choose. The elective solution may even give effect 





4! See para. 4.70. 

“” See e.g. George Monro Ltd. v. American Cyanamid and Chemical Corp. [1944] 1 
K.B. 432; although this depends on what you regard as the wrongful act, see Castree v. 
Squibb and Sons Ltd. {1980] 1 W.L.R. 1248. 

“3 Compare Diamond v. Bank of London and Montreal Lid. [1979] Q.B.'333 (C.A.) 
with Cordova Land Co. Ltd. v. Victor Bros. Inc. [1966] 1 W.L.R. 793. 

“4 Paras. 4.75-4.77. 

4 There would still be problems with torts or delicts involving ships or aircraft, paras. 
5.71-5.88. 

46 Para. 4.76. 
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to the expectations of at least one of the parties, the plaintiff, who 
would expect compensation after he has been injured. 


Conclusion 


The overall approach adopted by the Working Party is the right 
one. A lex loci delicti general rule with a proper law of the tort 
exception represents the best compromise between the competing 
considerations in this area. When it comes to adding detail to this, 
the proposals are more questionable. The Working Party has paid 
too much attention to suspect considerations (the expectations of 
the parties, the prevention of forum shopping), insufficient attention 
to basic connections, and no attention at all to the judicial desire 
to compensate plaintiffs in tort and delict choice of law cases. In 
deciding when the exception will come into play,“ the Working 
Party failed to find the right balance between the lex loci delicti 
and the proper law, in general, giving too much weight to the 
former and not enough to the latter, and, in particular, not 
providing a clear exception where the parties have a common 
personal law. When it comes to defining the lex loci delicti, the 
Working Party has ended up with a mechanical series of rules 
which fail to satisfy many of the basic policy considerations in the 
tort and delict choice of law area, having rejected the elective 
solution which would do this. 


J. J. FAWCETT* 





4 Para. 4.76. 
* Lecturer in Law, Bristol University. 


NOTES OF CASES 


RuGsy, RECREATION GROUNDS AND RACE-RELATIONS: PUNISHMENT 
FOR SILENCE 


Wheeler v. Leicester City Council’ presented, in stark and classical 
form, a constitutional issue of the first importance: the proper 
reconciliation of the requirements of the doctrine of parliamentary 
sovereignty, on the one hand, and those of the rule of law, on the 
other. In their efforts to identify the intention of Parliament in 
enacting the Race Relations Act 1976 s.71, Forbes J., at first 
instance, and the majority of the Court of Appeal (Ackner L.J. 
and Sir George Waller) overlooked the wider responsibilities of 
their judicial function. As Lord Wilberforce observed in Black- 
Clawson International Ltd. v. Papierwerke Waldhof-Aschaffenburg 
A.G. repetition of the statement that it is the role of the courts to 
ascertain the will or intention of Parliament is apt to lead to 
neglect of the important element of judicial construction. That 
element is the foundation of individual freedoms under our 
constitution. “This power which has been devolved upon the judges 
from the earliest times is an essential part of the constitutional 
process by which subjects are brought under the rule of law—as 
distinct from the rule of the King or the rule of Parliament. . .” 

Six members of the Leicester Football Club brought proceedings 
for judicial review of the decision of Leicester City Council to 
suspend the Club from using a public recreation ground for 12 
months.? The English Rugby Football Union had accepted an 
invitation to take a touring side to South Africa and three players 
from the Club, including the well-known “Dusty” Hare, were 
included in the team. In pursuance of its policy to discourage 
sporting links with South Africa, the Council required the Club to 
press the Rugby Football Union and the three Club players to call 
off the tour. In a written response, the Club stated that it agreed 
with the Council in condemning apartheid and had informed the 
players of the views of the anti-apartheid movement. However, the 
Club recognised that differences of opinion existed over the way in 
which apartheid should be opposed, and considered that its 
members, as amateur sportsmen, had individual choices as to when 
and where to play. The decision to ban the Club from using the 
recreation ground was imposed as a sanction for its failure to 
condemn the tour in accordance with the Council’s policy. 

Forbes J.* rejected a submission that the local authority had an 
unfettered discretion in its allocation of pitches: it had to hold the 


1 [1985] 2 All E.R. 151; The Times, March 15, 1985. 

2 [1975] A.C. 591, 629. 

3 The Council held and administered the ground pursuant to the Open Spaces Act 
1906 in trust to allow its enjoyment by the public as an open space. 

4 Q.B.D.; CO/1114/84: LEXIS transcript: Marten Walsh Cherer. 
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balance fairly between applicants. However, the Council considered 
that good race relations were promoted by severing sporting links 
with South Africa, and it was entitled to have regard to that view 
“even when coming down to such mundane matters as the allocation 
of football pitches.” This conclusion was based on the duty imposed 
on every local authority by the Race Relations Act 1976, s.71, “to 
make appropriate arrangements with a view to securing that their 
various functions are carried out with due regard to the need... 
(b) to promote ... good relations between persons of different 
racial groups.” The Court of Appeal unanimously agreed with that 
view, and held in addition that the Council’s decision could not be 
regarded as perverse. It could not be said that no reasonable local 
authority could properly conclude that temporary banning from the 
use of their recreation grounds of an important local rugby club, 
which declined to discourage its members from participating in a 
tour of South Africa, could promote good race relations.’ 

The main argument at first instance concerned the scope of 
section 71. Forbes J. thought that had it simply required every 
local authority to secure that their various functions were carried 
out with due regard to the need, to support good race relations, the 
Council would clearly be obliged to consider how the allocation of 
football pitches would affect race relations. The requirement to 
“make appropriate arrangements” complicated the issue: the section 
was arguably intended only to ensure that the local authority put 
its own house in order. In the event, the judge decided that the 
wider reading was correct, a view endorsed by the Court of 
Appeal. As the important dissenting judgment of Browne-Wilkinson 
L.J. well demonstrates, however, the debate on construction served 
to obscure more significant constitutional questions. Even if the 
wider construction was appropriate,° did it permit the Council to 
impose sanctions on the Club for failing to endorse its policy in 
respect of apartheid? The 1976 Act renders unlawful racial 
discriminatory behaviour: it does not provide a means of censorship 
in respect of the expression of officially unacceptable views. It 
certainly imposes no obligation on private citizens publicly to 
endorse the policies and attitudes of local authorities. In Browne- 
Wilkinson L.J.’s view, the case raised the question of whether 
general powers conferred on elected bodies for the administration 
of public property could lawfully be used to punish those who 
lawfully and reasonably declined to support the views held by such 
a public body. He was clear that, in the absence of express 
statutory wording requiring that result, they could not. The Act 
must be construed subject to the individual’s freedoms of speech 





Š See Associated Provincial Picture Houses v. Wednesbury Corporation [1948] 1 K.B. 
223. The court rejected a further argument, based on dicta in Showboat Entertainment 
Centre Ltd. v. Owens [1984] 1 W.L.R. 384, that the Council had discriminated against 
the Club on racial grounds contrary to the 1976 Act. 

é Browne-Wilkinson L.J. accepted that the ambit of section 71 should not be limited to 
the internal organisation of the Council’s business. 
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and conscience: “J do not consider that general words in an Act of 
Parliament can be taken as authorising interference with these 
basic immunities which are the foundation of our freedom. 
Parliament (being sovereign) can legislate so as to do so: but it 
cannot be taken to have conferred such a right on others save by 
express words.” It followed that the Council had had regard to 
irrelevant considerations in exercising their powers to allocate use 
of the recreation ground and that the decision to ban the Club was 
unlawful. 

The effect of Browne-Wilkinson L.J.’s reading of the 1976 Act is 
to limit the extent to which a local authority can pursue its policy 
regarding race relations. The social policy of the elected 
representatives of the majority of citizens must be curtailed out of 
respect for the rights of individuals or minorities to differ in 
matters of conscience. This result is, of course, implicit in the 
notion of the rule of law—the legal doctrine which takes the place 
occupied in other jurisdictions by formally enacted bills of rights, 
and which is the ultimate safeguard for the individual against 
majority repression. The error of the majority judgments in 
Wheeler, it is suggested, lies in their failure to address the question 
of parliamentary intention within the general constitutional context. 
Whether or not the draftsman, or government, or relevant 
parliamentary majority had envisaged the narrower or wider 
construction of section 71 (even supposing the issue had been 
consciously considered at all) was really beside the point. The rule 
of law requires that statutory provisions be generally interpreted 
and applied in accordance with the fundamental freedoms enshrined 
in the common law.’ In Dicey’s scheme, the sovereignty of 
Parliament was matched in importance by the rule of law, which 
prevented the substitution of unbridled majority rule for the 
arbitrary power of the Crown.® In seeking to preserve the important 
freedoms of the citizen, including those of speech and conscience, 
the court is acting “as mediator between the state in the exercise of 
its legislative power and the private citizen for whom the law made 
by Parliament constitutes a rule binding upon him and enforceable 
by the executive power of the state.”® 

It follows that, even on adoption of the wider construction of 
section 71, limits may properly be placed on the scope of a local 
authority to pursue its responsibilities for securing racial harmony. 
It may often be legitimate, in exercise of its general functions, to 
take account of the requirements of its racial policy. It does not 
follow that these functions can be exercised in a manner which 
endangers freedoms of speech and conscience generally considered 


7 According to Browne-Wilkinson L.J., “It is undoubtedly part of the constitution of 
` this country that, in the absence of express legislative provisions to the contrary, each 
individual has the right te hold and express his own views.” 
è The Law of the Constitution (10th ed.), p.413. 
° Fothergill! x. Monarch Airlines Ltd. [1981] A.C. 251, 279 (Lord Diplock). 
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to be fundamental. Nor does the existence of explicit electoral 
support justify such an exercise; the effect would be to annihilate 
individual- rights and freedoms. The authority which a policy 
derives from its endorsement by the majority of voters is constrained 
by the legitimate interests of the minority in the same way that, in 
construing legislation, the doctrine of parliamentary sovereignty is 
applied in conformity with the constitutional demands of the rule 
of law. Browne-Wilkinson L.J. cited passages from Verrall v. Great 
Yarmouth Borough Council’ in support of the fundamental right 
of free speech. In that case, the Court of Appeal upheld an order 
requiring the Council to perform their contract with the National 
Front for the hire of a hall for an annual conference. A change of 
political control (from Conservative -to Labour) after local 
government elections could not justify repudiation of the contract: 
such a result would invade the ‘Front’s constitutional rights to 
freedom of speech and assembly. The Labour Patty had made the 
matter an important election issue and so considered that they had 
a mandate to reverse the decision allowing the Front to hire the 
hall. This was properly treated as immaterial. Where basic 
constitutional freedoms are at stake, the wishes of political 
majorities, however strongly held, must take second place. “The 
existence of rights against the Government would be jeopardized if 
the Government were able to defeat such a right by appealing to 
the right of a democratic majority to work its will. A right against 
the Government must be a right to do something even when the 
majority thinks it would be wrong to do it, and even when the 
majority would be worse off for having it done.”" 

In the absence of an entrenched bill of rights, even the most 
fundamental ‘freedoms are ultimately subject to parliamentary 
amendment. The rule of law, however, requires an interpretation 
of doubtful provisions which is sympathetic to the preservation of 
those freedoms. It requires a similar approach to judicial review of 
administrative decisions which purport to derive support from such 
provisions. In the present context, the judicial function assumes 
special urgency. The curtailment of freedom to criticise governmental 
policy strikes at the foundations of democracy itself. Freedom of 
speech is an essential avenue of political control and accountability. 
It is dangerous to permit government to insulate itself from 
criticism by punishing those who fail to give the requisite support. 
If it claims to enjoy majority support, that support should be 
properly informed and majority opinion open to persuasion and 
criticism. Quite apart from the merits or demerits of apartheid, 





10 [1981] 1 Q.B. 202. : 

= Ronald Dworkin, Taking Rights Seriously (1977) p.194. Ackner L.J.’s only attempt 
to deal with the argument based on freedom of speech consisted of the comment: “The 
view which the Council held as to the importance of severing sporting links with South 
Africa 'had clearly been fully considered by the Council well before the events of 1984, 
and in view of the make-up of the population of the City it was a view which 
understandably was very strongly supported.” 
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there is more than one view of the most appropriate way to oppose 
it. If an elected authority is free to require citizens publicly to 
endorse its social policies, as the price of its consent to the use of 
public facilities, important individual rights and opportunities for 
political debate and criticism are alike placed in jeopardy. 


T. R. S. ALLAN* 


ARTICLE 7 OF THE TREATY OF ROME BITES 


THE plaintiffs in the case before a Belgian Court, which led to the 
recent ruling of the European Court of Justice in Forcheri,! were 
an Italian married couple. Mr. Forcheri, an official of the European 
Commission in Brussels, and his wife complained that Mrs. Forcheri 
had been required to pay an extra fee as a foreign student for 
attending a training course for social workers. The European Court 
in a formation of five judges advised the Belgian Court that 
discriminatory practices of this nature might be contrary to 
European Community Law. The Court’s reasoning is noteworthy. 
It attempts to steer a middle course between the “conservative 
view” that in this context the right not be discriminated against on 
the ground of nationality derives from Articles 48, 52, and 59 of 
the Treaty, by which Community nationals are guaranteed the 
right to move freely within the countries of the European 
Community in order to take up employment, set up a business, or 
provide services, and the novel proposition that such a right flows 
directly from Article 7 of the Treaty, by which any discrimination 
on the ground of nationality within its scope of application is 
forbidden. Before analysing the Court’s judgment and arguing that 
it was not successful in avoiding the controversial implications of 
the novel argument, I will show why the Court might have doubted 
whether, on the conservative argument, the plaintiffs had a good 
case. f 


Discrimination and the Right of Free Movement 


When the drafters of the Treaty and later, the Community 
Institutions charged with implementing it, explicitly rendered certain 
forms of discrimination unlawful, it was with the aim of rendering 
the right of free movement effective. Consequently, both the 
substantive scope of the prohibition of discrimination, which in 
Article 7 was set out in general terms, and its beneficiaries came to 
be restricted by reference to this aim. : 
Roughly speaking, foreigners should have to be given non- 
discriminatory access to productive activities only, and not, at first 
sight, to educational facilities. It is true that in Article 7 (third 





* Lecturer in Law, University of Nottingham. I am grateful to Mr. B.T.C. Small, 
M.B.E., M.A., partner of R.G. Frisby and Small, solicitors for the applicants, for 
supplying the full text of the judgment in the Court of Appeal. 

Case 152/82, Forcheri v. Belgium and another, [1983] E.C.R. 2323. 
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paragraph) of Regulation No. 1612/68,? made by the Council of the 
European Communities to eliminate obstacles against free movement 
of workers, training in vocational schools and retraining centres is 
specifically designated as a field in which discrimination is forbidden. 
Whether the course leading to'a qualification as a social worker, 
which Mrs. Forcheri’ wanted to enter, would come under the 
description of this article was, as far as the European Court was 
concerned, an open question.* In MacMahon v. Department of 
Education* and in R. v. The Inner London Education Authority, ex 
parte Hinde,’ the Chancery and the Queen’s Bench divisions of the 
English High Court respectively, certainly have construed this 
phrase widely, to include teacher training courses and those leading 
to the Certificate in Education, even if offered by University 
Faculties, in casu the Faculty of Education in King’s College, 
London.°® 

However, Dillon J. in the Chancery Division at least, makes it 
quite clear that on its wording this provision makes it unlawful to 
ask higher enrolment fees for these courses and to apply the “three 
year residence test”? only to Community workers. Workers form 
one of the three categories of beneficiaries of the right of free 
movement which, by the Treaty, and following it the secondary 
legislation, have been outlined to reflect the three purposes for 
which Community nationals have the right to move freely within 
the Community. The other direct beneficiaries of the right of free 
movement are the self-employed and those who provide services. 
As Mrs. Forcheri is really the person who seeks the benefit of 
European Community Law—despite the fact that her husband is 
also a plaintiff—this particular provision of Regulation 1612/68 
could not directly assist her. Yet, in. some circumstances family 
members of its direct beneficiary may indirectly benefit from the 
right of free movement. In fact, in order to make the right of the 
direct beneficiary truly effective—by promoting his integration in 
the host country—the Community Institutions have expressly 
legislated against certain forms of discrimination against their 
family. Children of European migrant workers have, for example, 
under Article 12 of Regulation 1612/68, a right of access to the 
educational facilities organised in the country where they work 
under the same conditions as nationals; in the cases of Michel S., 


2 On freedom of movement for workers within the Community, O.J.Sp.Ed., 1968(II), 
475, amended by Reg. 312/76, O.J. 1976, L. 39/2. 

3 But see the Court's recent definition in Case 293/83, infra; note 32. 

4 [1983] Ch. 227. ; 

5 (1985) 2 C.M.L.R. 716. 

6 The respondents had argued that these educational establishments provide professional 
training rather than manual or technical training and, in regard to King’s College, such 
training is not even its sole or main activity. 

7 Which in the Education (Mandatory Award) Regulations in force was a precondition 
for the duty of the local Education Authorities to bestow awards. 

8 Case 76/72, [1973] .E.C.R. 457. 
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Casagrande,’ and Alaimo,” the European Court has made it clear 
that children of migrant workers are to be given genuine access 
(and so must be eligible for educational grants under equal 
conditions with nationals) not only to ordinary school education, 
but also to special training programmes for the handicapped and 
teacher training courses. Unlike a child, a wife of a worker is not 
expressly given any legislative rights not to be discriminated against. 
Yet support for the claim that family members may derive rights 
from the worker other than those expressly formulated in 
Community legislation can be derived from the Court’s interpretation 
of the second paragraph of Article 7 of Regulation 1612/68. 
Amongst the social and tax advantages which under this paragraph . 
are guaranteed to the European worker under the same conditions 
as nationals of the host country, the Court has, for example, 
included rail fare reduction cards for large families and childbirth 
loans," which mainly benefit the family members of the workers. 
So, given the Court’s apparent liberal disposition towards what is 
needed for an effective integration of the worker in the host 
country, it is not surprising that the argument of the plaintiffs in 
Forcheri that the Court should extend Article 12 of the Regulation 
to include the wife of a worker, enjoyed the support of both Italy 
and the Commission. : 

For the Advocate General, Mrs. Rozés, there was a simple 
reason why the provisions relating to migrant European workers 
should be disregarded entirely: Mr. Forcheri being employed by 
the Community itself (and so enjoying a special status, governed 
by the Protocol on the Community’s Privileges and Immunities), 
was not a migrant worker and so, not a beneficiary of the relevant 
Community legislation himself." In view of the loose definition, 
which in Levin® the Court gave of “worker,” to include Community 
nationals, engaged in the host country in part-time work only, and 
even seriously looking for work, it would have been surprising 
had it entertained that particular argument. 


The Decision in Forcheri 


While the European Court expressly states that officials of the 
Community do benefit from the right of free movement, it does 





? Case 9/74, [1974] E.C.R. 773. 

10 Case 68/74, [1975] E.C.R. 109. 

11 Case 32/75, Christini [1975] E.C.R. 1085; and Case 65/81, Reina [1982] E.C.R. 33. 

12 [1983] E.C.R. 2323, 2341. 

3 Case 53/81, [1982] E.C.R. 1035. 

14 Already in Christini (supra, at p.1094) the Court stressed that, although usually in 
Regulation 1612/68 benefits are conferred on persons who are employed (and their 
families), some of its provisions, as those concerning reinstatement and reemployment 
(Art. 7(1)) in fact imply the termination of the contract of employment and more 
generally, that a Community national does not cease to be entitled to all benefits 
connected with freedom of movement at the moment he stops working (see e.g. 
Commission Reg. 70/1251 on the right of workers to remain in the territory of a Member 
State after having been employed in that state, O.J. Sp.ed., 1970(II) p. 402, and the 
equivalent Council Reg. 75/34 for the self employed, O.J. 1975, L. 14/10). 
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not specify the consequences of.this as to Mrs. Forcheri’s claim to 
have equal access to a social studies course. The Court does make 
reference to the “fundamental right” of freedom of movement.in 
general, and to the preamble of Council Regulation 1612/68, 
stressing the need for integrating the family of the worker in his 
host country, in particular. Yet it does this in the context of 
ascertaining whether the discrimination in question fell “within the 
scope of the application of this treaty” within the terms of Article 7 
of the Treaty, which it cites at the outset. In the end, the Court 
seems to contend that discrimination in the field of vocational 
training does come within the scope of the application of the 
Treaty, solely because by Article 128-the Council is given the 
power to lay down general principles for implementing a common 
vocational training policy; though in the paragraph, printed below, 
it seems to attempt to-tailor this argument, based on the combined 
effect of articles 7 and 128, to the case before it: “Consequently,” 
the Court concludes i 


“if a Member State organises educational courses relating in 
particular to vocational training, to require of-a national of 
another Member State lawfully established in the first Member 
State an enrolment fee which is not required of its own 
nationals in order to take part in such courses constitutes 
discrimination by reason of nationality, which is prohibited by 
Article 7 of the Treaty.” 


With respect, the compromise so reached is not easily justified ` 
either in law, or in logic. First, neither in Article 7 nor in Article 
128, is there any indication that these articles would only benefit 
certain classes of Community nationals. It is, in any case, difficult 
to see how, in its present wording, the Court’s attempt to reserve 
the benefit of the discrimination prohibition to a national of a 
Member State lawfully established in another Member State, could 
be successful in practice. On the one hand Luisi and Carbone" is 
authority for the view that under Article 59 of the Treaty 
Community nationals are allowed to enter and remain in all the 
European countries as tourists for the purposes of receiving 
services; in Pieck! on the other hand, the Court held that the 
Member States are not allowed to introduce a systematic policy of 
checking whether Community nationals wishing to enter the country 
come within one of the categories of persons who by the treaty are 
given the benefit of the free movement provisions, and on several 
earlier occasions, it has held that failure to make one’s presence in 
a Member State known to the authorities or to apply for a 
residence permit cannot cause one’s rights under Community law 
to be abridged. In the English High Court!® Forcheri has already 





15 [1983] E.C.R. 2323, 2336 (consideration 18); my italics. 

16 Joined Cases 286/82 and 26/83, [1984] E.C.R. 377. 

17 Case 157/79, [1980] E.C.R. 2171. . . 

8 By Taylor J. in R. v. Inner London Education Authority, ex p. Hinde, note 5 above. 
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unmistakenly been taken as authority for the view that it is 
unlawful—because indirectly discriminatory—to apply the “three- 
year-residence requirement” to any Community national who 
applies for a grant to engage in “vocational training.” 

That the Court in Forcheri—perhaps being, unlike that English 
judge, doubtful of the classification of courses in social studies in 
this respect, and taking account of the affinity of the wife’s case 
with that of the children—did not, in fact, restrict the area in 
which it is unlawful to discriminate to vocational training, is the 
second problematic aspect of its reasoning. If the rationale for 
including vocational training within the scope of the Treaty, and so 
within the scope of the prohibition of discrimination, is that by 
Article 128 the Council is given power in this area, the restrictive 
wording of that article ought to have been respected by the Court; 
not only, not merely, out of concern for the logic of this—quite 
novel—argument, but because of the controversial nature of its 
implications. 


The Argument from Article 7 of the Treaty 


What is really at issue in the choice between preserving the 
functional connection between the prohibition of discrimination in 
Article 7 and freedom of movement—in casu of persons’—and 
abandoning it by allowing Article 7 to operate in combination with 
other Treaty articles, is the division of competence between the 
Community and the Member States. 

The Court has, even where the connection of the prohibition of 
discrimination and freedom of movement was not directly 
challenged, been confronted with the objection that, in deciding 
that particular laws or practices of the Member States are 
discriminatory, it would be impinging upon the area of competence 
left to them. This is not surprising: demographic policy, said to 
have inspired both the introduction of the childbirth loans in Reina 
and the fare reduction cards in Christini, and the policy underlying 
the grant system for primary education,” are obviously fields over 
which the Member States would claim to have retained jurisdiction. 
In these cases the European Court was able to admit this claim, 
yet to allow the Community Institutions to limit the national rules 
by the exercise of their legislative powers, in a field which was 
specifically transferred to Community competence, namely the 
realisation of economic freedom of movement.”! In Forcheri too, 
the Court formulates the issue in terms of the conflicting exercise 
of agreed legislative competences: while educational and vocational 
[sic] training policy does not as such form part of the area which 
Bee ee ee ee ee 


19 Art. 7 is also applied in conjunction with the other basic freedoms of movement, 
e.g. of goods; see KON, (1981) 6 Eur.L.Rev., 75, 91-100. 

2 In Casagrande, supra. 

21 See in particular, Consideration 12 of the Court’s decision in Casagrande, at 779 and 
Consideration 15 in Reina, at 4445; see also Adv. Gen. Warner in Casagrande, at 779. 
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the Treaty has allotted to the competence of the Community 
Institutions, the opportunity for such kinds of instructions does fall 
within the scope of the Treaty. I hope to show that any 
demarcation, so attempted, between the area of competence left to 
the Member States and a Community jurisdiction, derived from 
Article 7 in combination with Article 128, is bound to be fluid and 
controversial. 

As long as the Community’s power to strike down discriminatory 
rules or practices is derived from the provisions relating to freedom 
of movement, the scope of the otherwise unwieldy discrimination 
prohibition in Article 7 is somewhat delineated. First, in the often 
difficult process of deciding whether a rule, which on the face of it 
is not discriminatory on the ground of nationality and for which an 
objective justification is proffered, should in fact be struck down, 
the Court is guided by the objective of the prohibition of 
discrimination, which is to ensure freedom of movement. The 
three-year-residence condition for entitlement to mandatory grants, 
at issue in the cases before the English courts mentioned above, 
for example, was held to be discriminatory—though applying to 
British citizens—because the objective justification for it would “fly 
in the face of the principle that there should be freedom of 
movement for workers.”~ Likewise, within the framework of free 
movement, the applicant in Moser,” who had never lived or 
worked abroad, would have stood no chance of success had he 
argued that the refusal of his State authorities to admit him to 
postgraduate teacher training because his loyalty to the democratic 
principles of the Federal Republic was in doubt was indirectly 
discriminatory. In any case, any discrimination against Mr. Moser 
would have been reverse, and the scope of this form of 
discrimination too has usefully been contained by the connection of 
Article 7 with freedom of movement. This is most dramatically 
illustrated by Morson.* Here the applicants, who were Dutch 
nationals working in Holland, were refused the right to bring into 
the country their dependent parents of Surinamese nationality. 
Now, had they been nationals of any other Member State of the 
European Communities, they would have been entitled—by virtue 
of Article 10 of Regulation 1612/68—to bring in their dependent 
parents. Hence they were clearly discriminated against on the 
ground of their (Dutch) nationality. Yet, they were not allowed to 
invoke the prohibition of discrimination inherent in the free 
movement provisions of which they, having never worked abroad, 
were not beneficiaries.” 


2 [1983] Ch. 227, 240. 

3 Case 180/83, [1984] 3 C.M.L.R. 720. 

*4 Joined cases 355 and 356/82, [1982] E.C.R. 3723. i 

25 For another example of the Court’s well placed anxiety hitherto to avoid committing 
itself to a general prohibition of reverse discrimination, see its decision in Knoors, Case 
115/78, [1979] E.C.R. 399; Case 1/78, Kenny, [1978] E.C.R. 1489, need not be interpreted 
as authority for the vicw that a complaint of reverse discrimination would, in principle be 
available. 


458 THE MODERN LAW REVIEW [Vol. 48 


Deprived of its link with freedom of movement, the prohibition 
of discrimination on the ground of nationality has potentially a 
wide scope, covering more forms of indirect discrimination and the 
power of the Member States to legislate internally by striking down 
rules or practices importing reverse discrimination. On the authority 
of Forcheri British citizens should, for example, be able to challenge 
the three-year-residence rule for entitlement to mandatory grants” 
as reversely discriminatory to them. Indeed, in Forcheri, the 
European Court seems to have sanctioned the use by a Community 
national of the discrimination prohibition against his own country: 
in advising the Belgian Court to allow Mrs. Forcheri a Community 
law defence against a refusal based upon a principle laid down in 
the Belgian laws regarding the national education budget, it has 
declared Article 7 to be a directly effective provision of Community 
Law, i.e. a rule capable of being invoked by a Community citizen 
in the national courts to defeat national legislation contrary to it. 


A Question of Competence 


As by means of “direct effect” the European Court can effectively 
pre-empt objections by the national governments against the 
gradual transfer of power to the Community Institutions, that 
notion is directly related to the issue of the division of legislative 
competence between the Community and the Member States. 
Although the principal provisions guaranteeing freedom. of 
movement have been held to be directly effective, until now the 
Court has refused to allow Community nationals to use Article 7 as 
a directly effective provision independently of them?” to enlist the 
support of their national courts against discriminatory practices in 
any area which could be described as falling within the scope of 
the application of the treaty. The reluctance of the Court seemed 
justified in as far as in many areas within the treaty’s scope the 
Community’s competence is only developing, or, indeed, only 
potential. Article 128 shows vocational training to be precisely such 
an area: a common vocational training policy is contemplated in 
this article, of which the. Council shall lay down the general 
principles and, the somewhat strained references of the Court in 
Forcheri to a 1963 Council decision” laying down general principles 
for implementing such a policy notwithstanding, there is no 
common policy yet. The court itself has, in earlier cases,? held 
that in such developing areas of Community competence, the 
Member States’ duty is merely to facilitate the achievement of the 





% Maintained for anyone who is not an EEC migrant worker in the 1983 Regulations, 
made following the decision in MacMahon. 
27 In Sagulo (Case 8/77, [1977] E.C.R. 1495, at 1505) the Court said that Art. 7 only 
applies subject to the special provisions in the Treaty. 
No. 63/266 of April 2, 1963, O.J.Sp.Ed. 1963/64, 25. 
3 Most notably in the “fishery cases,” see in particular: Case 141/78, [1979] E.C.R. 
_2923, 2942 and Case 804/79, [1981] B.C.R. 1045, 1075. 
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Community’s tasks and to abstain from any measure which could 
jeopardise the attainment of the objectives of the treaty, as is laid 
down in Article 5 of the Treaty.*? By introducing in the area of 
vocational training, indeed of the whole of educational policy, the 
notion of direct effect, the Court certainly has significantly reduced 
the scope of manoeuvre left to the Member States in this field. 
Given that a major part of .working out an educational policy 
consists in determining the conditions for genuine access to 
education, the Court’s attempt to present the Community’s 
competence as limited to ruling out discriminatory conditions might 
well not reassure the Member States, especially considering the 
Community’s power to control reversely and indirectly discriminat- 
ory conditions. Neither would its attempt to restrict the beneficiaries 
of the Member States’ directly effective duty under Article 7 to 
those lawfully established in the host country. On the contrary, 
even if successful, that would have only highlighted the vexed issue 
of the division of power between the Community and its Member 
States by necessarily questioning the status of the Community’s 
secondary legislation, understood to implement the Treaty articles 
guaranteeing freedom of movement. For example: under the terms 
of the Forcheri argument, being lawfully established in another 
Member State, the migrant worker himself would have a right to 
be admitted to general educational courses, while under Regulation 
1612/68, he is expressly given the right to be admitted without 
discrimination to vocational training only.” Until the secondary 
legislation is repealed or amended, the Court will stir controversy 
by varying the division, of competence between Community and 
Members which its provisions—as indeed those of the treaty— 
necessarily represent. Giving Mrs. Forcheri the right to be admitted 
to a course in social studies under the same conditions as Belgian 
students—a right which she would have if she had been a child of a 
migrant worker—as an indirect beneficiary of the right of free 
movement, would have made the smallest inroad into the agreed 
statement of how powers are divided between the Community and 
its Members. That the Court chose to act otherwise and allowed 
Article 7 real bite, perhaps bears witness to its growing impatience 
with the lack of progress in Community legislation.” 


ANNE DE Moor* 


%© Referred to by the Advocate General in Forcheri, [1983] E.C.R. 2323, 2341. 

31 Evidence brought before Dillon J. and Taylor J. in the English cases cited in 
footnotes 4 and 5:and inter alia based on the text of the paragraph ip other European 
languages shows the scope of this phrase, in the mind of the drafters of this legislation at 
least, to be restricted. 

32 Since this note was completed, the Court of Justice (in a plenary session) has 
ruled the imposition of a discriminatory charge as a condition for access to vocational 
training courses upon students, nationals of a Member States of the European Community, 
to be contrary to Article 7 of the Treaty. In case 293/83 Gravier v. Ville de Liége and 
others, The Times, 12 March 1985, the Court specifically related the establishment of a 
common vocational policy, aimed at in article 128 of the Treaty, to the general objective 
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NOTICES TO QUIT, PROTECTIVE LEGISLATION AND THE JOINT TENANCY 
DOCTRINE 


THE joint tenancy doctrine has recently been enjoying something 
of a renaissance. Originally laid down by Lord Tenterden in Doe 
d. Aslin v. Summersett,’ it was recently reformulated by Lord 
Donaldson M.R. thus; “it is clear law that if there is to be a 
surrender of a joint tenancy . . . then all [joint tenants] must agree 
to the surrender. If there is to be a renewal, which is the position 
at the end of each period of a periodic tenancy, then again all must 
concur.”* On this basis it has recently been held that notice to quit 
a periodic tenancy given by one of two joint lessees is valid’ and 
that notice to quit given by two out of four landlords holding as 
joint tenants on trust for sale is also valid.* The recent decisions of 
the Court of Appeal in Sykes v. Land, and of Nourse J. in 
Featherstone v. Staples, have drawn attention to one remaining 
area of doubt. Must all joint lessees of a periodic tenancy also join 
together to serve counter notices claiming security of tenure under 
protective legislation? 

Both decisions turn on the meaning of section 2(1) of the 
Agricultural Holdings (Notices to Quit) Act 1977, which provides 
that to claim the protection of the 1977 Act the “tenant” must 
within one month following notice to quit serve a counter notice. If 
he does so the notice to quit cannot take effect without the consent 
of an agricultural land tribunal. It is a common device for landlords 
to lease land to a partnership (including themselves), the partners 
holding the tenancy as joint lessees. The landlord could then avoid 
conferring security of tenure by serving notice to quit, and simply 
refusing to join in service of the requisite counter notice. This 
practice seemed to be based on sound authority, for in Newman v. 
Keedwell’ Fox J. expressly held that one out of two joint lessees 
could not serve a valid counter notice, the concurrence of all joint 





of freedom of movement of persons throughout the Community. Unlike in Forcheri, the 
Court stresses that the case before the Belgian court, leading to its ruling, concerned a 
clearly delimited form of education, namely “vocational training”, which it defined widely 
to include any form of education which provided a qualification or the particular skill 
required for the exercise of a particular profession, vocation or job, whatever the age 
and the level of training of the pupils or students and even if the course included an 
element of general education. Concretely the court suggested that the plaintiff in the 
Belgian proceedings, a French national who had gone to Belgium in order to study “the 
art of strip cartoons” at an Art College, should not have been charged higher registration 
fees than Belgian nationals. 

1 (1830) 1 B & Ad. 135. 

2 Greenwich L.B.C. v. McGrady (1982) 81 L.G.R. 288, 290. See also the discussion in 
Leek & Moorlands Building Society v. Clarke [1952] 2 Q.B. 788. 

3 Greenwich L.B.C. v. McGrady (supra). 

4 Parsons v. Parsons (1983) 269 E.G. 634. And see Annen v. Rattee (1985) 273 E.G. 
503. i 

5 (1984) 271 E.G. 1264. 
é (1985) 273 E.G. 193. 
uy ony 244 E.G. 469. Although a landlord cannot covenant with himself, the House 
of Lords ruled in Rye v. Rye [1962} A.C. 496 that a landlord could validly let land to 
himself and his co-partners. 
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lessees being required by the joint tenancy rule.* Following 
Featherstone v. Staples, however, the simple assumption that 
partnership tenancies never confer security of tenure can no longer 
be made. Two related problems call for examination. First, when 
can the joint tenancy rule be dispensed with so that “the tenant” in 
a rule of law can mean one or more out of joint lessees? Secondly, 
when the joint tenancy rule does apply, can a lessee who refuses to 
join with his fellow lessees in serving notices under protective 
legislation be compelled to do so in equity? 

The first issue was faced squarely in Featherstone. Agricultural 
land was let to a partnership consisting of two brothers and a 
company wholly owned by the landlord.:The company, not 
surprisingly, refused to join in serving a counter notice claiming 
security of tenure. Nourse J. held that although it is a generally 
accepted rule of statutory interpretation that the phrase “the 
tenant”? means all joint lessees, nevertheless it can be departed 
from in deserving cases. The purpose of the 1977 Act being to 
confer security of tenure on those who need it, the court should 
focus on the position of the unwilling joint lessee, and ask itself 
whether the continuance of the tenancy should be forced on him 
against his will. As the recalcitrant lessee here was a company 
controlled by the landlord, it was inconceivable that the terms of 
the tenancy (for instance, as to payment of rent) would be enforced 
against it if the tenancy continued. Continuation would not, 
therefore, be unduly burdensome to it and an exception to the 
joint tenancy rule should be allowed. Newman v. Keedwell was 
distinguished on the ground that continuation of the tenancy in 
that case would have caused hardship to an unwilling joint lessee, 
who had no connection with the landlord and genuinely wished the 
tenancy to end. It was therefore simply not.a case in which the 
court used its discretion to permit an exception to the joint tenancy 
rule. 

It is clear that the concurrence of all joint lessees will be 
dispensed with where the recalcitrant lessee is either the landlord 
himself or his agent, and that joint tenancies can consequently no 
longer be used as a device to avoid security of tenure. While this is 
a welcome development, the exception to the joint tenancy rule 
postulated in Featherstone is considerably wider than that allowed 
_in previous decisions, and is open to legal question on a number of 
grounds. Nourse J. relied on the only two extant cases in which the 
doctrine had previously been dispensed with. In Howson v. 





2 “Prima facie it seems to me unlikely that if a statute or lease permits a tenant to take 
some steps which may directly alter the duration of the tenancy, and there are in fact 
beneficial joint tenants, that it could have been intended that it should be competent to 
one of the joint tenants to take that step without the authority of the other. One would 
expect that an alteration of the subsisting position as to the duration of the tenancy 
would require the act of both the joint tenants.” ((1977) 244 E.G. 469, 472, per Fox J.). 

> As, for instance, in s.2 of the 1977 Act. , 

10 See also Harris v. Black (1984) 46 P. & C.R. 366. 
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Buxton" it was held that a notice claiming compensation for 
disturbance could be served by one joint lessee, while in Lloyd v. 
Sadler’? the Court of Appeal held that one out of joint lessees 
could become a statutory tenant, under what is now section 2 of 
the Rent Act 1977, at the end of the contractual term of a 
residential tenancy. The rationale of both decisions was that the 
legislative provisions concerned created rights in personam. Lawton 
L.J. in Lloyd v. Sadler”? stressed that the statutory tenancy is 
merely “a personal right of security of tenure,” while Shaw L.J. 
ruled that the joint tenancy rule should not apply to the assertion 
of rights which are not founded on the grant itself, but are derived 
collaterally from it by the operation of some enactment. Similarly, 
in Howson v. Buxton the court was concerned with personal rights 
whose exercise created no interest in rem viz. the payment of 
compensation for disturbance on the removal of machinery, 
furniture, etc.'* 

The service of a counter notice under section 2 of the 1977 Act, 
whether by one or all joint lessees, clearly gives rise to rights in 
rem however. Sections 2 and 3 of the Agricultural Holdings Act 
1948 provide that tenancies for less than a year, or for a fixed term 
of two years or more, take effect as yearly tenancies. A successful 
challenge to the landlord’s notice to quit therefore results in the 
continuance of the tenancy on an annual basis. This is a position 
one would hitherto have thought to fall squarely within the rule in 
Doe d. Aslin v. Summersett viz. that if a periodic tenancy is to be 
renewed then all joint lessees must concur in its renewal. The 
position is more akin to that arising where a lessee applies for 
relief from forfeiture, where it is clear law that all joint lessees 
must join in applying for relief.” Relief from forfeiture similarly 
leads to continuance of the tenancy and gives rise to rights in 
rem." A related point is that in both Howson v. Button, and Lloyd 
v. Sadler the courts permitted an exception to the joint tenancy 
rule in order to allow the exercise by a lessee of a personal right. 
The decision in Featherstone represents a significant widening of 
the permitted exception, in that it sanctions the imposition of 
continuing obligations on the lessees under the terms of the original 
tenancy, which (unlike the protected Rent Act tenancy at issue in 
Lloyd) continues on an annual basis under the 1948 Act following 
contractual termination. 

Perhaps the most cogent criticism of the widened exception to 
the joint tenancy rule is that it leaves the law in a state of some 
confusion. Two problems in particular will arise. 





All E.R. 434 (C.A.). 

12 [1978] 2 All E.R. 529 (decided on s.3 Rent Act 1968). 

13 [1978] 2 All E.R. 529, 537. 

14 The goods in question all belonged to the lessee serving notice, thus reinforcing the 
case for an exception to be made. 

15 In the case of fixed term tenancies, the tenancy continues after expiry as a yearly 
tenancy. 

16 See Fairclough (TM) & Sons Ltd. v. Berliner [1930] All E.R. Rep. 170. 

17 See the comments of Lawton L.J. in Lloyd v. Sadler [1978] 2 All E.R. 529, 537. 
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(i) The rationale of the exception is that whẹre it would be 
unfair to a joint lessee to impose on him a continuing obligation, 
then the continuance of the tenancy will not be forced on him. 
Clearly, where the recalcitrant lessee is the landlord himself or his 
agent the exception will apply to permit continuance of the tenancy. 
But in other cases where is the line to be drawn? In Lloyd v. 
Sadler Megaw L.J. suggested that one should balance the hardship 
to the landlord of being deprived of one source of rent if the 
tenancy continues against the hardship to the lessee if his: security 
of tenure is removed. This must also be balanced against the 
injustice of imposing a continuing obligation on a recalcitrant 
lessee. Such an approach represents a policy of deterrence by 
uncertainty, and will discourage landlords who seek to avoid 
protective legislation by creating joint tenancies..Where the landlord 
is not seeking to avoid security of tenure, however, the courts will 
be faced with a difficult choice. Do they dispense with the joint 
tenancy rule so as to continue the tenancy and do justice to the 
lessee, or do they apply it so as to terminate the tenancy and 
thereby favour the bona fide landlord and/or recalcitrant lessee? 
Featherstone itself gives no clear indication how far the new 
exception will go beyond cases involving evasion by landlords. 

(ii) Complex issues of liability for breach of trust also arise, and 
were hinted at in Sykes v. Land. The partners hold the partnership 
assets on trust for sale, and owe their co-partners an equitable duty 
to preserve trust assets. The fact that the landlord is also a joint 
lessee cannot fetter his entitlement to exercise his right to 
possession, and the courts will not generally interfere with his 
ability to do so.’* They will in some cases, however, compel the 
landlord to join with his co-lessees in service of counter notices in 
order to preserve the tenancy, e.g. where he is holding the tenancy 
‘for third party beneficiaries.” Where the landlord is himself a joint 
lessee, Featherstone indicates that his compliance will be dispensed 
with altogether, so that no issue of breach of trust can arise. When 
the joint tenancy rule does apply, however, so that all lessees must 
join in serving notice, equity can in appropriate circumstances 
intervene to compel compliance. In Harris v. Black®® the Court of 
Appeal held that where joint lessees hold the tenancy for themselves 
only, the equitable jurisdiction will not normally be exercised so as 
to compel a reluctant lessee to assume continuing obligations.”! It 
can be invoked, however, where the lease is on special terms, for 
instance as to how the partnership is to be dissolved. Thus in Sykes 
v. Land property was let by the landlord to a partnership of 
himself and S, the partnership deed providing that on dissolution 
of the partnership (other than by death) S should have the right to 
eee 


8 Bevan v. Webb [1905] 1 Ch. 620; Brenner v. Rose [1974] 1 W.L.R. 443. 
1 Re Biss [1903] 2 Ch. 40. 

70 (1984) 46 P. & C.R. 366. 

21 (1984) 46 P. & C.R. 366, 372 per Slade L.J. 
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purchase the landlord’s share of the partnership assets. The Court 
of Appeal accepted that on these facts a counter notice would have 
to be served by both the joint lessees, but circumvented the 
problem by invoking the equitable jurisdiction to compel the 
landlord to join with S in serving a counter notice (on himself) so 
as to preserve the tenancy. Section 26(3) of the Law of Property 
Act 1925 requires that trustees for sale must consult those 
beneficially interested in the trust property and, consistent with the 
trust, give effect to their wishes. S having given notice of his 
intention to exercise his option, he could require the landlord to 
join in serving a counter notice to preserve the tenancy. 

In exercising its discretion to compel compliance the court will 
look to see whether continuance of the obligations under the lease 
will impose an unreasonable burden on the recalcitrant lessee. 
Where the lessee is himself the landlord (as in Sykes) this will 
prima facie not be so. In other cases, where the partnership is 
subject to special terms, the court may well refuse to compel 
compliance unless the reluctant lessee is released from future 
performance by, for instance, assigning his interest to his co- 
lessees. Interestingly, the criteria set out in Featherstone for refusing 
an exception to the joint tenancy doctrine, and the criteria 
suggested in Sykes for refusing an order for compliance were the 
same—that an unreasonable burden would otherwise be placed on 
the recalcitrant lessee. It does not follow, however, that the criteria 
for the admission of an exception to the rule, or for the exercise of 
the equitable jurisdiction will be the same. They will be where the 
landlord is himself the recalcitrant lessee, in which case the simpler 
course will be to proceed along the lines suggested in Featherstone. 
The equitable jurisdiction presents problems which the approach 
based on an exception to the joint tenancy rule avoids. What, for 
instance, is to happen if the landlord fails to comply within the one 
month allowed for service of counter notice by section 2 of the 
1977 Act? The tenancy will presumably be lost and the lessees 
restricted to a claim for breach of trust. 

One final problem is that a joint lessee who fails to serve a 
counter notice will in principle be liable for breach of trust, 
whether he is also the landlord or not. As Fox L.J. observed in 
Sykes, “In general it must be the duty of trustees to preserve the 
trust property for the benefit of the ultimate beneficiaries and not 
let it be destroyed.”” Liability for breach of trust may well be 
incurred even if the court is unwilling on the facts to compel 
compliance with the co-lessee’s wishes—a point expressly recognised 
in Harris v. Black.* The recalcitrant lessee will prima facie be 
liable to make good the lost value of the tenancy to the partnership, 
which as all agricultural tenancies include an absolute bar on 


2 Sykes v, Land (1984) 271 E.G. 1264. 
2 The proceedings in Harris v. Black were interlocutory, and the possibility of liability 
for breach of trust being established at trial was left open. 
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assignment,” will be the sum a landlord would have been willing to 
pay for a voluntary surrender. The trust assets include not only the 
lease, however, but also the statutory rights to security of tenure 
and continuation of the lease.” Liability for breach of trust could 
therefore also extend to future loss of profits. Where a bona fide 
lessee simply wishes the tenancy to end, the application of the 
principles enunciated in Sykes and Harris v. Black could lead to 
injustice. Featherstone v. Staples indicates that continuing obligations 
will not be imposed on such a lessee, but at the expense of a 
potentially heavy pecuniary liability for breach of trust. 


Curis RODGERS* 


THE INCIDENTAL QUESTION AND CAPACITY TO REMARRY 


In Lawrence v. Lawrence! the wife had obtained a divorce from 
her first husband in Nevada. The divorce was recognised as valid in 
England under section 3 of the Recognition of Divorces and Legal 
Separations Act 1971, both on the ground of the first husband’s 
United States nationality (section 3(1)(b)) and on the ground that 
Nevada uses the concept of domicile as a ground of jurisdiction, 
and the wife was domiciled in Nevada at the institution of the 
proceedings within the meaning of Nevada law (section 3(2)). The 
wife was however domiciled in Brazil according to English law. 
The day after the Nevada decree the wife married the second 
husband in Nevada. He was domiciled in England, and after a 
brief stay in the United States they set up their matrimonial home 
in England in accordance with their agreed plans. 

The wife petitioned in England for a decree of nullity in respect 
of this second marriage. She claimed that it was void because, 
although: the Nevada divorce was recognised in England, her 
capacity to remarry was governed by the law of Brazil, her 
antenuptial domicile, and by that law the Nevada divorce was not 
valid. It will be seen that, as so often in bigamy cases in the 
conflict of laws, an incidental question arose. If the wife’s capacity 
to marry was governed by the law of Brazil as the law of her 
domicile, and by the law of Brazil she had that capacity only if she 
was single, which country’s rules for the recognition of divorces 
were to be applied in deciding whether she was single: those of the 
lex causae (Brazilian law) or of the lex fori (English law)? There 
was authority that the lex causae should determine the validity of 
the divorce, principally R. v. Brentwood Superintendent Registrar 


% See s.17 Agricultural (Miscellaneous Provisions) Act 1976. 

25 This was accepted, arguendo, by Slade L.J. in Harris v. Black (1984) 46 P. & C.R. 
366, 372. 

* Lecturer in Law, University College of Wales, Aberystwyth. 

1 [1985] 1 All E.R. 506 (Fam.D.); The Times, 27th March 1985 (C.A.). Transcripts of 
the Court of Appeal judgments were kindly made available by Messrs. Gamlens, 
Solicitors. 
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of Marriages? but also Padolecchia v. Padolecchia’ (in which 
however the result would have been the same if the English 
recognition rules had been applied) and the Canadian case of 
Schwebel v. Ungar* (approved in Padolecchia), dealing with the 
converse case where the divorce is recognised by the lex causae but 
not by the forum. On the other hand in Perrini v. Perrini,’ where a 
nullity decree was not recognised by the lex causae but was 
recognised in England, it was held, without reference to these 
earlier cases, that the remarriage was valid. 

In the present case, in the High Court,° Anthony Lincoln J. was 
attracted by the view that if a divorce is recognised under an 
English statute, the consequence must be that the parties are free 
to remarry (i.e. the incidental question is governed by the lex fori), 
but “case law and the divided opinion of academic lawyers rule out 
such simple solutions.” On the basis that the validity of the divorce 
was determined by the lex causae, the judge was however able to 
hold the remarriage valid, for he held that the validity of the 
remarriage was governed, not by the laws of the antenuptial 
domiciles of each of the parties, but by the law of the intended 
matrimonial home, which was England. Thus English law was the 
lex causae as well as the lex fori, and by English law the Nevada 
divorce was valid. 

The decision was upheld on appeal, but not on the same 
reasoning. Ackner L.J. held quite simply that since the English 
courts were required to recognise the validity of the Nevada 
divorce, it must follow that the remarriage was valid. “The essential 
function of a decree of divorce is to dissolve the marriage hitherto 
existing between the parties. I consider that it is plainly inconsistent 
with recognising a divorce to say in the same breath that the 
marriage which it purported to dissolve still continues in existence.” 
It was thus not necessary to decide which law governed the wife’s 
capacity to remarry; even if it was Brazilian law the marriage 
would be valid, because in the eyes of the English court she was a 
single woman. In other words, the incidental question is to be 
decided by the lex fori. Sir David Cairns took a similar view, but 
Purchas L.J. followed quite a different line, which will be mentioned 
below. 

It will be a cause for satisfaction if Lawrence v. Lawrence is 
taken as establishing that when a divorce or nullity decree is 
recognised in England a subsequent remarriage must never be held 
invalid on the ground that the divorce is not recognised by some 
other law. That is what is recommended by the Law Commission,’ 


£ E 2 Q.B. 956. 
3 [1968] P. 314. 
4 (1963) 42 D.L.R. (2d) 622, (1964) 48 D.L.R. (2d) 644. 
5 [1979] Fam. 84. 
é [1985] 1 All E.R. 506. 
7 Report on Recognition of Foreign Nullity Decrees and Related Matters, Law Com. 
No. 137, para. 6.56. 
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and indeed seems to follow from Lawrence. There is a slight doubt 
however, owing to the failure -of the members of the Court of 
Appeal explicitly to hold that R. v. Brentwood Superintendent 
Registrar of Marriages? was ‘overruled. 

In that case the husband, an Italian national domiciled in 
Switzerland, and his first wife were divorced in Switzerland. He 
wished to marry again in England. Even though the Swiss divorce, 
having been granted by the court of the domicile, was recognised 
in England, the registrar refused to issue a certificate on the 
ground that the husband lacked capacity. The Divisional Court 
refused an order of mandamus to compel the registrar to issue a 
certificate. The reason was that the husband’s capacity to marry 
was governed by the law of his domicile, Swiss law; by Swiss law 
his capacity to marry was governed by the law of his nationality, 
Italian law; by Italian law he lacked capacity because the Swiss 
divorce was not recognised in Italy. The Divisional Court, it will be 
seen, decided the incidental question of the recognition of the 
Swiss divorce by the conflict rules of the lex causae, Italian law. 
The husband could not remarry even though he was, in English 
eyes, single. ; A 

Section 7 of the Recognition of Divorces and Legal Separations 
Act 1971 changed the law as laid down in the Brentwood Registrar 
case by providing that where a divorce is entitled to recognition, 
neither party shall be precluded from remarrying in the United 
Kingdom on the ground that the validity of the divorce would not 
be recognised in any other country. This would alter the actual 
decision in the Brentwood case, but leaves the principle on which it 
was decided applicable if the remarriage takes place outside the 
United Kingdom, as occurred in Lawrence, in which the wife 
remarried in Nevada. i 

Has Brentwood then been overruled by Lawrence? The Court of 
Appeal did not actually say it had been, or that it was wrong. Sir 
David Cairns said that the normal assumption is that once a 
divorce has taken place and can be recognised, the former spouses 
can remarry. The Brentwood case was the one exception, “where 
very unusual evidence led to a different conclusion.” But why 
should Brentwood have been an exception? The only possible 
reason to be gleaned from Sir David Cairns’s judgment is that “In 
section 3 [of the 1971 Act] I find it impossible to suppose that the 
words ‘the validity of an overseas divorce shall be recognised’ do 
not mean that the divorce is to be recognised as dissolving the 
marriage so that the former husband and wife can marry again.” In 
the Brentwood case, before the 1971 Act, the Swiss divorce was 
recognised at common law, so that there was no statute whose 
words had to be understood as meaning that the former spouses 
could marry again. But this would be an.entirely artificial and 


8 [1968] 2 Q.B. 956. 
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irrational distinction. Moreover, the common law grounds of 
recognition applicable in Brentwood have now become statutory 
under section 6 of the 1971 Act, although admittedly still termed 
“the common law rules.” 

Ackner L.J., although he referred to the Brentwood case, did 
not express disapproval of it; nevertheless his judgment can only 
be read as overruling it, as will be seen from the passage from his 
judgment quoted above. He went on to say, “.. . any incapacity 
said to be due to a pre-existing marriage cannot be relevant where 
the validity of the divorce dissolving such a marriage has to be 
recognised under the Act.” It must be remembered that today all 
divorce recognition is by virtue of the Act. Moreover, Ackner 
L.J.’s approval of Perrini extends the principle he lays down to 
remarriage after a recognised nullity decree as well, even though 
the recognition of nullity decrees is not yet statutory. 

Purchas L.J. decided the case on quite different, and, it is 
submitted, less acceptable lines. His approach was that the validity 
of a divorce for the purpose of a remarriage was to be determined 
by the law which governs the capacity to marry, i.e. the Brentwood 
approach. In the present case, while it was true that by English law 
the wife was domiciled in Brazil at the time of the marriage, yet 
under section 3(2) of the 1971 Act the Nevada divorce had to be 
recognised because by Nevada law the wife was domiciled in 
Nevada at the institution of the proceedings. It should follow that 
she should also be regarded as domiciled in Nevada, not Brazil, for 
the purposes of the validity of the remarriage. But this is simply 
not what section 3(2) says. It does not even say, or have the effect, 
that the party is to be deemed domiciled in the foreign country for 
the purpose of recognising the divorce. It only says that domicile in 
the foreign sense is to be treated as habitual residence. Moreover, 
why should the remarriage be valid if the divorce qualifies for 
recognition under section 3(2), but not where it is recognised on 
the grounds that a party was a national of, or habitually resident 
in, the foreign country? And what if the wife had remarried after 
ceasing to be domiciled in Nevada in that country’s sense? Here 
Purchas L.J. brought in the question whether the lex loci 
celebrationis recognised the Nevada divorce. Why that law should 
come into the picture in addition to the law of the domicile is not 
explained. In these views Purchas L.J. was in a minority. But if the 
judgment of Sir David Cairns were also to be taken as not 
overruling Brentwood, the law would be in a sad state of confusion, 
leaving it open to argument that if the divorce was recognised 
under section 6, but not section 3, of the 1971 Act, and the 
remarriage celebrated abroad, or if the remarriage was after a 
nullity decree, then the Brentwood rule still applies (Perrini being 
treated as decided under the rule in Sottomayor v. de Barros (No. 
2),° that a marriage celebrated in England,- one spouse being 


9 (1879) 5 P.D. 94. 


July 1985] NOTES OF CASES 469 


domiciled in England, is to be governed exclusively by English 
law’). It is submitted however that Lawrence does overrule 
Brentwood, and that the rule now is that where a divorce or 
annulment is recognised in England, a remarriage is never to be 
held invalid on the ground that the decree is not recognised in 
some other country. Any lingering doubts should be removed by 
enacting the Law Commission’s recommendations referred to 
above. 

This leaves the converse case to that which arose in Lawrence: 
where the divorce or annulment is not recognised by the lex fori 
but is recognised by the law of the domicile of the remarrying 
spouse. In such a case the Canadian court in Schwebel v. Ungar” 
refused to grant a nullity decree in respect of the second marriage, 
ie. the incidental question of the validity of the divorce was 
referred to the lex causae. While it does not necessarily follow 
from Lawrence that in such a case the remarriage should be held 
invalid, and though the Law Commission refrained from making a 
recommendation on these lines,” it is submitted that here also the 
incidental question must be decided by the forum’s conflict rules. 
The approach in Schwebel produces the absurdity that a party is 
married monogamously to two spouses at the same time. 

Yet another kind of incidental question could arise in a case of 
remarriage. The first marriage may not have been. dissolved or 
annulled, but may be void ab initio under English conflict rules, 
while valid or merely voidable under the conflict rules of the law 
governing the capacity to remarry, or vice versa. Again, to avoid 
the consequence of a single person being held unable to marry, or 
a married person being held able to contract a second monogamous 
marriage, the incidental question of the validity of the first marriage 
must be decided by the conflict rules of the forum. 

It will be observed that if in these remarriage cases the incidental 
question of the recognition or annulment of the earlier marriage, 
or its validity, is to be determined by the lex fori, then no choice of 
law rule is needed for the issue of capacity to remarry: all relevant 
laws agree that a person only has capacity to marry if single, and 
the conflict rules of the forum determine whether he is single. 
Nevertheless the point was canvassed in Lawrence as to whether 
the dual domicile or the intended matrimonial home rule is the 
correct one. As mentioned above, the trial judge decided the case 
on the basis that the wife’s capacity to remarry should be governed 
by English law, not the law of Brazil, which was her antenuptial 
domicile. He said," 


“My examination of these authorities persuades me that while 
the dual domicile test has been applied over and over again, 





10 [1979] C.L.J. 289. 

" (1963) 42 D.L.R. (2d) 622, (1964) 48 D.L.R. (2d) 644. 
Law Com. No. 137, para. 6.60. 

3 [1985] 1 All E.R. 506, 511-512. 
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there is no case relating to a foreign divorce and subsequent 
marriage in which the Courts have been confronted with a 
choice between the competing doctrines — dual domicile or 
intended matrimonial domicile (I use this latter phrase to refer 
to the law ofthe country with which the marriage has the 
most real and substantial connection) . . . 

I consider it desirable that contracts of marriage entered into 
in circumstances such as occurred in the instant case (where 
the domiciles become English) should be upheld rather than 
destroyed. If the application of the criterion of real and 
substantial connection results in the marriage being held valid 
and the application of the dual domicile criterion results in 
invalidation, in my view the former should prevail. I leave 
open the question whether the vice versa proposition should 
also hold good. Nor is it necessary to resolve the question 
whether, where the intended domicile is other than that of 
England, the criterion should apply, though I see no grounds 
for such chauvinistic distinctions.” 


In the Court of Appeal Ackner L.J.’s approach did not require 
him to choose between the two doctrines; nor did that of Sir David 
Cairns, though he said that his own inclination would be that 
whichever doctrine would uphold the marriage should be applicable. 
Purchas L.J. left the matter open. 

These indications of support for the intended matrimonial home 
doctrine by Lincoln J. and Sir David Cairns are to be welcomed. 
They follow on the application of that doctrine by Cumming-Bruce 
J. in Radwan v. Radwan (No. 2)** and the dicta of Lord Simon in 
Vervaeke v. Smith, 5 which were relied on by Lincoln J. in 
Lawrence. In the latter case Lord Simon suggested that the law of 
the country of closest connection, which normally will be the 
intended matrimonial home, should govern issues of “quintessential 
validity,” where the problem is which country’s public policy ought 
to apply. This would presumably extend to polygamy and prohibited 
degrees of relationship, where the invalidity is imposed in the 
public interest, but not lack of age, absence of consent or physical 
incapacity, where the invalidity is imposed in the interests of a 
party. In Vervaeke v. Smith itself the issue was the validity of a 
sham marriage, which Lord Simon regarded as one of “quintessen- 
tial” validity rather than consent, for the question was whether, 
given the common intentions of the parties as to the nature of the 
marriage, the marriage was valid, a question to which English and 
Belgian public policy gave different answers. 

It will have been noticed that Lincoln J. left open the possibility 
that if the marriage is invalid by the law of the intended matrimonial 
home, it may still be held valid if it is so on the dual domicile rule, 
while Sir David Cairns in the Court of Appeal suggested that 
whichever rule validated the marriage should be applied. It is 

4 [1973] Fam. 35. 

1 fiosa] 1 A.C. 145, 166. 
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suggested that this approach is the best one. There is no reason to 
hold a marriage void on the grounds of polygamy, prohibited 
degrees of relationship or other defect based on public policy if it 
is valid by the law of the country where the parties settle after the 
marriage; but even if it is invalid by the law of that country, 
the parties’ expectation that their marriage, unobjectionable by the 
standards of their own community, will be legally effective should 
be upheld.! Moreover, this approach will help to avoid the 
uncertainty, referred to by Purchas L.J., that arises on a pure 
intended matrimonial home doctrine where no matrimonial home 
is established. If the marriage is not valid by the law of each 
party’s antenuptial domicile than it will be invalid unless it is valid 
by the law of the country in which the parties have set up their first 
matrimonial home within a reasonable time of the marriage." 


A. J. E. JAFFEY* 





16 Jaffey, (1978) 41 M.L.R. 38, 40; (1982) 2 O.J.L.S. 368, 381. 
17 (1978) 41 M.L.R. 38, 41-43. 
* Senior Lecturer in Law, University of Exeter. f 


REVIEWS 


IS IT SIMPLE TO BE A MARXIST IN LEGAL 
ANTHROPOLOGY?! 


Law AND Economic ORGANIZATION: A COMPARATIVE STUDY 
OF PREINDUSTRIAL SOCIETIES. By KATHERINE S. NEWMAN 
[Cambridge: Cambridge University Press. 1983. xii and 264 
pp. Cloth: £20-00. Paperback: £5-95.] 


To criticise can on occasion be to compliment and this is one such 
occasion. Newman’s large project makes large claims to an historical 
materialist explanation of why different types of law are found in different 
types of preindustrial society. It is a courageous and instructive failure, 
one rooted in basic limits of legal anthropology and the comparative 
sociology of law. I shall first review the book generally, then explore these 
limits. 

The encounter between the academic book and the review is never a 
fair one. The book has at least to pretend to a form of completeness. The 
form of the review is essentially incomplete. The review can smugly evoke 
a shadowy completeness beyond its own requirements (and use that 
completeness to belabour the always vulnerable completeness of the 
book). Obviously, I hope not to rely on this easy evasion. Rather, what I 
intend here is a correspondence between the form of the review as 
incomplete and a focal concern with what is not known or, more palpably, 
with the incompleteness, the limits of certain types of knowledge applied 
to people of the “third world.” 

I hope that is honest enough. Newman is certainly no less revealing of 
her purposes. She claims to take up where Marx unavoidably had to leave 
off. The accumulation of “data” on societies studied by anthropologists 
and developments in social scientific techniques enable us now to pursue a 
Marxist comparative anthropology of law. Her parting summary says that 
“(t]he bulk of this book has been dedicated to elaborating an empirically 
substantiated theory of legal development based on the historical-materialist 
approach developed” by Marx and Engels (p.214). She sees her findings as 
suggesting that “it is time for a rapprochement” between legal anthropology 
and “the materialist approach” (p.210). There are gaps in our knowledge 
which she aims to fill and which have to do with “why particular kinds of 
societies exhibit the structures of conflict resolution they do” and “[w]hy 
are certain kinds of legal institutions found in some societies and very 
different ones found in others” (pp.2 and 3). All of this is in line with the 
perception by Roberts of a “shift in interest” in anthropology away from 
the intensive study of small groups towards “a much greater emphasis on 
‘change’ and ‘development’” and a related perception of “signs of a return 
to those large questions which preoccupied scholars in the nineteenth 
century,” questions involving, for example, “the conditions under which 
eee oe L 


1 The title is derived, with only some irony, from Louis Althusser, “Is it Simple to be 
a Marxist in Philosophy?” in his Essays in Self-Criticism (1976), pp. 163-207. Origins for 
the present piece were provided in kindnesses of Bronwen de Gaay Fortman and Jerry 


Eades. 
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different institutional forms and dispute processes are likely to be found” 
and “even . . . sequential stages for the growth of legal systems.”” 

Such a developmental, not to say evolutionary, thrust provides Newman’s 
starting point and pervasively inhabits her work. It provides, then, apt 
ground for an initial encounter. Newman briefly surveys the developmental 
thought of the ancestor figures—Maine, Durkheim, Marx and Engels, and 
Weber. Although she is broadly sympathetic to them, and to Marx and 
Engels in particular, she considers that it is now time to do better with 
“modern techniques and more reliable data sources” (p. 25). She also 
surveys “contemporary theories of legal development” provided by Hoebel, 
Fried and Donald Black, the last being dismissed, which does leave some 
surprising omissions.? Although she supports developmental perspectives 
and recent evolutionary revivals, Newman never fully commits herself to 
these stands. They do however intimately inform her discourse. Things are 
“early,” “precede others,” are “successive,” “emerge,” “disappear,” 
“develop,” have their “growth .. . stimulated,” acquire an “evolutionary 
status” or become “stages.” In scholarship as in love: “. . . metaphors are 
dangerous. Metaphors are not to be trifled with. A single metaphor can 
give birth to love.”* It may well be such danger that stops Newman 
adopting a more explicit dynamic. It should be enough to mention some of 
the main historical contenders to understand why, such as the Spencerian 
perfection of the species and Marxist notions of the increasing rationality 
of the development of productive forces. By the end of the book Newman 
is “content to argue for the synchronic veracity” of “an evolutionary- 
materialist theory of legal development” (p. 210). How synchrony can 
account for such a theory is never made clear. There is a brief and, for 
this sort of work, standard invocation of the archaeological record as a 
self-evident provider of developmental stages, the societies recently studied 
by anthropologists being seen as having counterparts at various stages 
archaeologically perceived (pp. 33-34). Newman does not pursue this. Her 
foundational data are derived almost wholly from diffuse anthropological 
studies conducted in ahistorical, synchronic frames. Some anthropologists 
would want to dissent, but Leach is right to rejoice in anthropology’s 
concern with “the study of the statics of social systems” and its inability to 
say much about the “dynamics.”° It is able to say even less about the 
dynamics of transition from one type of society to another, much less 
about the overall direction of the evolution or of the development of 
society in general. 

Newman proceeds to rely on some implication of progression by erecting 
her focal categories as “a typology of legal institutions” reflecting increasing 
degrees of legal complexity. I will look firstly at the limits of such 
essentially static typologies and then at the idea of complexity. The 
typology is constructed from numerous anthropological studies of “a 
sample of sixty preindustrial societies.” This must have required an 
immense amount of work and the outcome is a valuable contribution to 





2? Simon Roberts, “The Study of Dispute: Anthropological Perspectives,” in John 
Bossy (ed.), Disputes and Settlements: Law and Human Relations in the West (1983), pp. 
1-24 at p. 6. 

3 The most notable is the work of Schwartz and Miller whose methods and lines of 
argument are close to her own: see Richard D. Schwartz and James C. Miller, “Legal 
Evolution and Societal Complexity,” in Rita James Simon (ed.), The Sociology of Law: 
Interdisciplinary Readings (1968), pp. 647-662. i 

4 Milan Kundera, The Unbearable Lightness of Being (1985), p. 11. 

5 Edmund Leach, Social Anthropology (1982), p. 224. 
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legal anthropology. But it is hardly apt for her purposes. Newman’s study 
is claimed to be historical materialist. Yet here she takes this “data base” 
as a positivist speaking for itself and as mysteriously issuing forth its own 
theoretical categories: “[e]ach of the typifications ... represents a 
theoretical summation of the evidence in the data base” (p. 50). The 
existing discourses of social anthropologists, the conversations of 
ethnographers abruptly provide the typology, not historical materialism. 
Historical dimensions are excluded in the operative acceptance of the 
prevalent fiction that societies studied in anthropology were in a pristine 
condition unaffected by external influences, or could be descriptively 
reconstituted as such in the ‘ethnographic present’ (pp. 55-56 and 139). I 
will later try to show how such ‘external’ influences intimately constitute 
these societies. For the present I will take a hard example to illustrate the 
impossibility of purity and to illustrate the issuing forth of typologies from 
anthropological discourse and not from some reality observed. 

The study that Newman most cites is Pospisil’s of the “Kapauku Papuans 
and their law,” a byword in the trade for purity.° She accepts that, as 
Pospisil would have it, the Kamu Valley Kapauku were a people who had 
“not yet met western civilization or been brought under its legal control” 
(p. 171) when he conducted fieldwork in 1954-55. Yet his Kapauku 
Papuan Economy provides a scattering of contrary, two or three line 
vignettes. Thus we have Pospisil absorbing some Kapauku linguistic skills 
from “an American missionary” before entering the field; then we see him 
entering it “with supplies, porters and a police patrol provided by the 
District Officer” and being called by the Kapauku “master,” presumably in 
the colonial idiom; “a large variety of food plants” had been introduced by 
the Dutch Administration, steel tools had become much more accessible 
as a result of colonization and there were “new and much-desired white 
man’s goods” (social revolutions have been made by less than all this); 
mention is made of a Kapauku “police boy,” of the growing respect for 
the Dutch police and of the Dutch Administration’s decisive support for 
one party in a dispute.” Perhaps not least, the Kapauku now had their 
resident anthropologist whose account of their law would soon be used as 
a manual by the colonist as “dispenser of civil justice.”® With such 
intimations of an external reality not sought, it was probably significant. 
Turning to the reality that was sought, it is important for Newman’s 
typology and her later analysis that Kapauku leaders were “chiefs” with 
“the authority to determine the outcome of disputes” (p. 87), that these ~ 
outcomes were binding and that the Kapauku had a highly elaborated, 
“complex” system of legal rules. Pospisil obliges with assertions to these 
effects. It is also the case, however, that Pospisil went into the Kamu 
Valley with a theory of law that required a “controlling authority” and saw 
law as universal.’ Writing of those legal anthropologists who conceive of 
law in terms of “western jurisprudence,” Roberts acutely pins Pospisil as a 
telling instance: 


é Leopold Pospisil, Kapauku Papuans and their Law (1985). 

7 Leopold Pospisil, Kapauku Papuan Economy (1963), pp. 17, 19, 20, 109, 217, 221 
and 310. 

8 Leopold Pospisil, “Legally Induced Culture Change in New Guinea,” in Sandra 
Burman and Barbara E. Harrell-Bond (eds.), The Imposition of Law (1979), pp. 127-145 
at p. 132. 

P Pospisil op.cit. (Kapauku . . . Law) p. 257. 
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Although Pospisil is careful to outline the social context in which 
‘Kapauku law’ operates, it is nonetheless presented as a catalogue of 
rules possessing a strongly ‘legal’ character. This is inevitably so as he 
defines law as ‘principles extracted from legal decisions’ and insists 
that these rules operate in a manner corresponding closely to that 
contemplated in the more formalistic accounts of the English judicial 
system. To sustain this argument he is obliged to force the Kapauku 
‘big man’ into a rigid judicial mould. However, judging by Pospisil’s 
own case data and from accounts of similar Papuan communities, it is - 
hard to avoid the conclusion that his presentation of ‘big men’ in a 
judicial role owes more to Pospisil’s preconceived ideas about the 
nature of law than to the realities of the Kapauku dispute-settlement 
process. !° 


Moreover, Pospisil has himself noted that because of the high value the 
Kapauku place on freedom of action, there is no “enforcement” of an 
“authority’s” decision, that generally a Kapauku is never forced into 
obedience and that the Kapauku leader has to persuade parties to accept 
his verdict." j 

The necessity of history does not just extend to external influences. The 
group itself has a history. Take Comaroff’s exciting exploration of “why 
Tswana communities assumed such contrasting appearances; why some 
were markedly hierarchical and centralized, while others (or the same 
ones at different moments) were individuated and egalitarian, with weak 
offices and even acephalous polities. These forms were not taxonomically 
distinct; nor were they the simple product of ‘social change’. Rather, they 
were contrasting historical realizations of dialectical systems with a complex 
internal logic.”!2 Anthropologists have perceived the communities in those 
radically different ways, thus illustrating “the dangers of reducing any 
‘society’ to those surface arrangements which happen to be observable at 
any given time.”!> I will return later to the necessity of history and to the 
relevance of forms and traditions of knowledge in assessing any “data 
base.” 

Turning to “complexity,” for an idea at the centre of Newman’s project, 
it is strangely undeveloped. She seems to equate it with “socioeconomic 
differentiation and stratification” (p. 32). Her eight-fold typology is one 
“of legal institutions whose constituents can be ranked in order of 
increasing legal complexity” (p. 51). It ranges from “self- or kin-based 
redress” to “state-level legal systems.” Even without explicit elaboration, 
it is clear that complexity and legal complexity are conceived operatively 
in terms of the reification of forms typical of capitalist society. The 
ordering lines of complexity are in effect a presumed reading backwards of 
history, a not unusual way of proceeding in legal anthropology and in 


10 Simon Roberts, Order and Dispute: An Introduction to Legal Anthropology (1979), 
pp. 196-197. The highly intensive agriculture of the Kapauku may point towards a clear 
definition of rights in some areas of life: cf. Paula Brown and A. Podolefsky, “Population 
Density, Agricultural Intensity and Group Size in the New Guinea Highlands” (1976) 15 
Ethnology pp. 211-238. aie 

1 Pospisil op.cit. (Kapauku ... Law) pp. 77-78, 81; Leopold Pospisil, Anthropology 
of Law: A Comparative Theory (1971), p. 36. 

2 John L. Comaroff, “Dialectical Systems, History and Anthropology: Units of Study 
and Questions of Theory” (1982) 8 Journal of Southern African Studies pp. 143-172 at p. 
159 (his emphasis). 

3 Ibid. at p. 155. 
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functionalist thought generally. In constructing her typology, Newman says 
that “[p]lerhaps the most basic dimension that differentiates dispute- 
settlement institutions is the presence or absence of a third (non-disputant) 
party or parties in the settlement process” (p. 51). This element and 
variations on it serve to constitute four of five dimensions she uses in 
ordering the typology. (The fifth dimension is “multiple levels of jurisdiction 
or appeal.”) Where does this element come from? As Foucault shows, it is 
at the core of bourgeois legality.'* Such evocations of bourgeois legality 
have been the often secret but just as often manifest source of the legal in 
legal anthropology. 

This centering on the forms of bourgeois legality can be illustrated in 
what may appear to be marginal, even slight matters. With her institutional 
type of “elders’ councils” (number four in the eight-fold typology), 
Newman identifies a mode of procedure common to them “not unlike that 
of Western courts” (p. 82). But she adds instances of “variation” which 
are “beyond” this procedural core, such as one where “disputes were 
conducted in the context of feasting and drinking” (p. 82). More recent 
ethnographies than those relied on here by Newman indicate that disputing 
(perceived as separated or reified process) should not be seen as conducted 
in the context of other social forms but that it is those other social forms. 
One example is Young’s account of “fighting with food” on Goodenough 
Island in which disputes are conducted in the competitive display, exchange 
and distribution of food.!5 Another instance is provided by Marilyn 
Strathern in her brilliant analysis of disputing as complex exchange 
relations among the Melpa in New Guinea. Such modes may have 
aspects “not unlike . . . Western courts” but to make these the defining 
frame would simply be a transmogrification. Another seemingly marginal 
matter which illustrates the centering on forms of bourgeois legality entails 
looking in the reverse direction—at bourgeois legality from the perspective 
of another legal institution in the typology, here the first type—that of 
“self or kin-based redress.” With this type, the modern formal elements 
are at a minimum and the barrier of form being so reduced, all kinds of 
relevant elements flood in. One of these to which Newman devotes 
considerable attention is “illness beliefs,” beliefs that illness will follow on 
undesirable behaviour. These beliefs can also be effective and widespread 
in societies with the most “complex” of legal institutions.” They would not 
be relevant here because the typology apotheosizes “fully differentiated” 
(p. 95) form. Historical materialism is meant to see beyond or behind such 
“differentiation.” 

In coming to the central purpose of her project—‘“to show that these 
systems of dispute settlement are systematically linked to particular modes 
of production” (p. 103)—Newman seeks to move closer to historical 
materialism, but her prime reliance on anthropology continues to frustrate 
that endeavour. Newman adopts the classic position that the mode of 
production is the central concept of historical materialism. She does not 


14 Michel Foucault, Power/Knowledge: Selected Interviews and Other Writings 1972- 
1977 (1980), Chap. 1. 

15 Michael W. Young, “Private Sanctions and Public Ideology: Some Aspects of Self- 
Help in Kalauna, Goodenough,” in A.L. Epstein (ed.) Contention and Dispute (1974), 


p. 40-66. 
16 Marilyn Strathern, “Discovering ‘Social Control” (forthcoming) Journal of Law and 
Society. 
17 See Susan Sontag, Illness as Metaphor (1978). 
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consider the intense debates in Marxist anthropology and elsewhere on the 
constitution and viability of the mode of production as the object of study, 
on whether there can be a general theory of the mode of production and 
on whether it applies to non-capitalist societies. I will touch on these 
issues later. They hardly matter here since Newman proceeds to 
“operationalize” the mode of production out of existence. She takes social 
relations of production as one part of the mode of production and 
arbitrarily equates them, in one place, with “the. means whereby surplus is 
extracted” (p. 110) and, in another, with “the degree of contro{ over 
surplus labor of non-family members” (p. 125). Forces of production are 
taken as the other part of the mode of production and these she equates 
with “the basic subsistence activities in society” (p. 111). “Social 
stratification” is then added as a distinct “variable” because at a certain 
stage it is “a new factor [which] contributes to social conflict” (p. 110). 
Various and quite distinct lists of types of these “three variables” in a 
large number of societies are then taken and related to each other and to 
that “legal complexity” constructed in terms of the typology of legal 
institutions. There simply is no integral mode of production present. The 
reason for these dissipations and reductions of the mode of production and 
its elements soon becomes clear. The resulting variables correspond to 
categories derived ultimately from the Ethnographic Atlas with its coded 
details of a multitude of societies studied by anthropologists," the ultimate 
source of the data on the three variables. This is a deracinated “historical 
materialism.” 

Might it not be, however, that much of worth could be extracted from 
this in terms of the relations between, say, legal complexity and social 
stratification? It could well be but an obscuring inflation of claims made in 
terms of a demiurgic scientism has to be dealt with first. Armed 
conspicuously with the Statistical Package for the Social Sciences’? and with 
an enviable assurance, Newman claims to have established that the 
variables “cause” or “determine” or “predict” legal complexity and that 
the variables “predict” each other. In all this, she has produced a 
“materialist paradigm” which “explains” legal complexity. I will look at 
the two related bases of these claims, the use of the Ethnographic Atlas 
and the use of correlation. 

The use of the Ethnographic Atlas is attended with notorious difficulties 
only some of which Newman recognizes, and that only in passing. One 
huge example of difficulty is that the Atlas cannot transcend the limits of 
its sources, the limits of anthropological studies, a concern of much of this 
review. Goody, an unrivalled practitioner of this sort of comparative 
anthropology and a passionate believer in it, considers that his use of its 
methods is “essentially tentative and exploratory.””° 

These methods include some of the modes of correlation used by 
Newman. Correlations, no matter what statistical hoops they are run 
through, cannot establish these claimed causes, determinations, predictions 
or explanations. As Newman says, her three variables are “interrelated.” 
More exactly, they are part of each other with no specific relational limits 
placed on each. Newman would see “law” and “legal institutions’—and 





i8 George P. Murdock, “Ethnographic Atlas: A Summary” (1967) 6 Ethnology pp. 
109-236. 

1 Norman H. Nie et al., Statistical Package for the Social Sciences (2nd ed. 1975). 

» Jack Goody, Production and Reproduction: A Comparative Study of the Domestic 
Domain (1976), p. x. 
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so, presumably, legal complexity—as likewise interrelated with the variables 
(see p. 109). We have, then, four “interrelated” variables. The immediate 
problem here is quite venerable:?! how can we say variable 1 determines 2 
when 2 is (an unlimited) part of 1? Further, how can we, as Newman 
often does, provide “predictive” relations between 1 and 2 when these 
relations could be common elements which 1 and 2 each shares with 3 or 
4, or with both? And does the happy conjunction of variables 1, 2, 3 and 
4 provide a causal universe? Clearly it does not, especially given the 
reduction of categories resulting from Newman’s “operationalizing” of the 
mode of production. How then do we know that a relation between any of 
1, 2, 3 or 4 is not due to 5 or 6 or 47? A final point. To know there is a 
“strong” correlation between variables may be less illuminating than 
exploring the lack of fit. To explore why different social relations of 
production are found in different societies with the same forces of 
production could tell us more about legal complexity than correspondences. 

Newman provides finally a more intensive account of “the functions of 
legal institutions.” She draws on her work on sixty societies and on “the 
case materials and data on prescriptive rules included in some of the well- 
known ethnographies of law” (p. 138). Her concern here is with “the 
substance of disputes and prescriptive rules” (p. 137), rather than with the 
procedural aspects predominant in her typology. This is a helpful survey 
but it does have problems. Some of these, such as the focus on prescriptive 
rules and its male-centered emphasis, I will explore later in the review. 
The problem that is most immediate to her account is the reliance on 
functionalist explanations of law. Law is constituted functionally in its 
dealing with conflict and settling disputes. In this, law and dispute 
resolution encapsulate notions of bourgeois legality, its universality and 
determining effect: they involve the commonality, general “consensus” 
and the restoration of societal equilibrium. If there is conflict “law must 
manage” it (p. 106). But Newman recognizes that “conflict is a chronic 
phenomenon” and that it is “structurally generated” (pp. 3 and 138). This 
does damage to the functionalist explanation of law. Such structured 
conflict will be integrally reflected in vague and incompatible rules and 
principles, in the indeterminacy of outcomes of disputing, and in a partial 
social coverage of dispute processing, which coverage leaves some social 
relations in enduring conflict; disputing and law, far from resolving conflict, 
will often provide modes and occasions for its constitution, expression and 
perpetuation, for sustaining one sphere of life in persisting opposition to 
another. Management and regulation may lie in the systematic nature of 
the conflict and in some other institutional site besides law, such as 
exchange.” 


21 See, for example, H. B. Acton, The Illusion of the Epoch: Marxism-Leninism as a 
Philosophical Creed (1955), pp. 160-166. 

2 There is some qualification of a determining effect: legal institutions are “not always 
successful” but they remain “oriented toward and straining to accomplish the containment 
of structurally generated conflict” (pp. 137-138). This seems but a slightly attentuated 
functionalism. 

2 Jane F. Collier, Law and Social Change in Zinacantan (1973), pp. 248-249, Comaroff 
op.cit. p. 146; John L. Comaroff and Simon Roberts, Rules and Processes: The Cultural 
Logic of Dispute in an African Context (1981); Sally Falk Moore, “Selection for Failure 
in a Small Social Field: Ritual Concord and Fraternal Strife among the Chagga, 
Kilimanjaro 1968-1969,” in Sally Falk Moore and Barbara G. Myerhoff (eds.) Symbols 
and Politics in Communal Ideology: Cases and Questions (1975), pp. 109-143 at p. 233; 
Sally Falk Moore, Law as Process: An Anthropological Approach (1978), pp. 36-37; 
Strathern op.cit.. 

2% Ibid. (Strathern). 
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I will now look at those limits in legal anthropology and the comparative 
sociology of law that underlie Newman’s project. These limits comprise: 
the constitution of the group or the society as object of study; the 
recognition of women in anthropology; the contribution of Marxism; and 
the idea of law. 

There is now a conspicuous body of revisionist anthropology and history 
showing that the group or the society studied by many anthropologists was 
a creation of colonial rule. (I take colonial rule as just one figure of the 
necessity of history.) These are not the pure objects of study found or 
reconstructed in anthropology (and supposedly equivalent- to~ certain 
archaeologically perceived societies). They cannot, without more, provide 
a basis for a comparative sociology of law. In a luminous review of the 
African historical material, Ranger shows that the pulsating, wide-ranging 
“pre-colonial movement of men and ideas was replaced by the colonial 
custom-bounded, microcosmic local society” and that “there rarely existed 
in fact the closed corporate consensual system which came to be accepted 
as characteristic of ‘traditional’ Africa.”* (Similar examples will be referred 
to later when considering the idea of law). There are also numerous 
studies not immediately concerned with that conclusion but which provide 
support for it by documenting the constitution of the small “subsistence” 
group and the fragmented “tribal” and “ethnic” communities. The 
colonist created reserves and other enforced settlements; restricted mobility 
beyond the “tribal” area; required a continuing attachment to that area in 
indenture, vagrancy and pass laws; confined people to the amount of Jand 
deemed adequate for “subsistence” and appropriated so-called.waste and 
vacant land; prohibited or restricted wide-ranging political activity and 
food gathering; and, in varying forms, erected systems of so-called indirect 
rule.?” 

The colonial impact, although pervasive, was not uniform or totally 
transforming.” This and the colonists’ reliance on adapted “native” 
institutions provided some, and some semblance of, continuity with pre- 
colonial social relations. But this continuity was always qualified. With 
colonialism existing social relations were taken, reconstituted in terms of 
its imperatives and then, as it were, given back to the people as their own. 
In this, history was denied and tradition created instead. The anthropologist 
had a part in all this.” Obviously the anthropologist generated knowledge 
for colonial rule. But the ‘complicities went deeper. There was an 
imbrication of numerous factors: the fieldworker’s concern with the small 
unit; “the tendency to atomize the unit of observation;”*? the tendency 
towards closure of the unit and the neglect of external (including colonial) 
determinants in functionalist explanation; the stress in such explanation on 


23 Terence Ranger, “The Invention of Tradition in Colonial Africa,” in Eric Hobsbawm 
and Terence Ranger (eds.) The Invention of Tradition (1983), pp. 211-262 at pp. 247- 
248, 254. 

28 For examples dealing with law, see Francis G. Snyder, Capitalism and Legal 
Change: An African Transformation (1981) and Peter Fitzpatrick, Law and State in 
Papua New Guinea (1980). 

This way of putting it is taken largely from Peter Fitzpatrick, “Traditionalism and 
Traditional Law,” (forthcoming) Journal of African Law. ` 

28 This slides over difficult areas of debate. For a powertal contrary view see Frantz 
Fanon, Black Skin, White Masks (1968). 

3 See generally Talal Asad (ed.) Anthropology and the Colonial Encounter (1973). 

3 June Nash, “Nationalism and Fieldwork,” in Alan Siegal et al. (eds.) Annual Review 
of Anthropology, vol. 4 (1975), pp. 225-245 at p. 227. 
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stasis, homogeneity and consensual order; the assumption that the 
anthropologist could know all of “native” reality; the ahistorical basis of 
social anthropology; the compatibilities between social scientific rationalities 
and the demands of administration; and the integral connection in social 
science of order and control with the very constitution or conception of 
“society”’—the figure of society is evinced in the ordering and the control 
of its members.” 

I will resort to familiar ground to set the contrary perspective, to the 
domain of pluralism. Legal anthropology has not been slow to espouse 
pluralism when it comes to making space for its groups and societies 
within larger units.” But it has been slow to recognize pluralism within its 
own objects of study. The effect of such recognition would be a 
“reorientation of anthropology and comparative sociology away from the 
allegedly homogeneous, insular, integrated, consensus-based ‘society- 
culture’ as the basic unit of analysis.” Thus the ‘structural looseness’ of 
societies in Papua New Guinea imports a flexibility and fluidity in group 
composition and a great diversity of related, yet distinct and often 
competing social organisations, so much so that anthropologists have 
“despaired” of finding an “ordered social system.” If one looks at the 
historical record: 


Almost all recent studies of nineteenth-century pre-colonial Africa 
have emphasized that far from there being a single ‘tribal’ identity, 
most Africans moved in and out of multiple identities, defining 
themselves at one moment as subject to this chief, at another moment 
as a member of that cult, at another moment as part of this clan, and 
at yet another moment as an initiate in that professional guild. These 
overlapping networks of association and exchange extended over wide 
areas.’ 


These “overlapping networks of association and exchange” were constitutive 
of the ‘group’ itself, the ‘external’ influences are also internal.” Take the 
example of the groups or bands of the G/wi Bushmen of the Kalahari: 


Given the inherent instability of bands, the reproduction of the 
economy and the totality of the social relations that constitute the 
conditions of its existence must therefore be dependent on the 


31 The stress on functionalist explanation is not apt for all anthropological traditions 
but a ‘functional equivalent’ could operate when it was less evident: see Roy F. Ellen, 
“The Development of Anthropology and Colonial Policy in the Netherlands: 1800-1960” 
(1976) 12 Journal of the History of the Behavioural Sciences pp. 303-324 at p. 319. 

32 For a striking but not uncharacteristic instance, see Robin Horton, “African 
Traditional Thought and Western Science,” in Max Marwick (ed.) Witchcraft and Sorcery 
(1970), pp. 342-368 at pp. 350-351. 

3 On this last point, see Strathern op.cit.. 

% Leopold Pospisil, “Legal Levels and Multiplicity of Legal Systems” (1967) 11 Journal 
of Conflict Resolution pp. 2-26; Sally Falk Moore, “Law and Social Change: The Semi— 
Autonomous Social Ficid as an Appropriate Subject of Study” (1973) 7 Law and Society 
Review, pp. 719-746. 

35 Pierre van den Berghe, “Pluralism,” in J. J. Honigmann (ed.) The Handbook of 
Social and Cultural Anthropology (1973), pp. 959-977. 

3% B. M. Du Toit, “Structural Looseness in New Guinea” (1962) 71 Journal of the 
Polynesian Society pp. 397-399. 

Ranger op.cit. p. 248. 

38 See C. A. Gregory, Gifts and Commodities (1982). Further instances are involved in 
the later analyses of the recognition of women in anthropology and of Marxist 
anthropology. 
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reproduction of social relations that are themselves more stable than 
the bands. These social relations cannot therefore take the form 
merely of ‘alliances’ between bands.” 


Nothing brings out more tellingly the partial and contingent nature of 
the group or the society as object of study than the suppression of women 
in anthropology. Newman’s work is unfortunately not an exception. An 
uneasy footnote tells us that surplus extraction on the bases of gender and 
age “are important but represent a more complex level of analysis than 
our statistical data sources permit” (p. 112). Asserting that “the 
socioeconomic status of women in different types of horticultural societies” 
is not her “major interest” (p. 167) enables her to collapse into the same 
category societies where women are equal or superior to men in the 
control of resources and societies where they are inferior. Neither relations 
with women nor relations within the household are seen as being relevant 
to “social stratification” (pp. 169-170). But even confining social 
stratification to that among men, it is an achievement of recent 
ethnographies to have shown that such stratification is often irreducibly 
tied to relations with women.’ More generally, “external” relations 
involving women are in many societies basically constitutive of groups," 
and related gender-based divisions of labour are fundamental to social 
relations of production.” Further, the very idea of the group as an entity, 
its “collective” dispute processing, collective ritual and political elements 
are male preserves in many societies. The characteristic focusing in legal 
anthropology on “public” and “consensual” dispute processing not only 
ignores the exclusion of women from “consensus” but disregards or 
marginalizes modes of dispute processing employed by women such as 
“gossip and shaming,” which in Sacks’ view is probably the “most common 
means of enforcing norms in general.” Even for “standard” disputing, 
different modes of marriage can serve to create different institutional types 
of disputing.“ 

Marxist anthropology can also be seen as male-centered, but it has 
confronted many of these issues.* It has at least recognized the integral 
relevance of gender relations to production in lineage societies and it has, 
in a more thoroughgoing way, explored the limits of production as a 
determinant in the light of relations involving gender, such as kinship 
relations and relations of reproduction. Newman devotes little attention to 
Marxist anthropology. It would indeed be disruptive of her scheme. 
Marxism’s difficulty with anthropology may provoke some sympathy with 





39 Jeremy Keenan, “The Concept of Mode of Production in Hunter-Gatherer Societies,” 
in Joel S. Kahn and Josep R. Llobera (eds.) The Anthropology of Pre-Capitalist Societies 
(1981), pp. 2-21 at p. 16. 

“ For an especially significant study see Marilyn Strathern, Women in Between: Female 
Roles in a Male World, Mount Hagen, New Guinea (1972); and see also Andrew 
Strathern, “Gender, Ideology and Money in Mount Hagen” (1979) 14 Man (N.S.) pp. 
530-548. 

“i Gregory op.cit.. 

ae genet Siskind, “Kinship and Mode of Production” (1978) 80 American Anthropologist 
PP. . 

43 Karen Sacks, Sisters and Wives: The Past and Future of Sexual Equality (1979), p. 
74. ‘ 

“4 Jane F. Collier, “Two Models of Social Control in Simple Societies.” in Donald 
Black (ed.) Toward a General Theory of Social Control: volume 2: Selected Problems 
(1984), pp. 105-140. 

45 See Maxine Molyneux, “Androcentrism in Marxist Anthropology” (1977) 3 Critique 
of Anthropology, pp. 55-81. 
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Newman on this score. As she recognizes, there is little guidance in 
doctrinal terms, for Marx’s interest in non-capitalist societies was shaped 
by his interest in capitalism. The underlying question in Marxist 
anthropology has been how far, if at all, the conceptual frame Marx 
developed in his grappling with capitalism extends to other situations. 
Types of social relations which in the frame may appear superstructural 
can seem more fundamental out of it. Marxist anthropologists have, for 
example, found it increasingly difficult to relegate kinship relations in 
lineage societies to the realm of the superstructure. Two broad solutions 
have been propounded. The minority one is to say that Marx’s framework 
is inseparably based in capitalism and does not extend to non-capitalist 
societies. The majority position, derived from the work of Althusser and 
Balibar, has it that there is a general science of modes of production. 
The apparently fundamental nature of non-economic aspects of life was 
accommodated by going through the Althusserian loop: kinship, say, 
might be the “dominant instance” in a lineage-type “social formation” but 
the economy would be “determinant,” and such determination would 
extend to the domination of kinship. This salvation of historical materialism 
as science has not been notably successful in Marxist anthropology. It has, 
for example, provoked a wide and sharp diversity of views over what is 
the dominant instance in any particular type of social formation.“ It is, in 
short, impossible to extract any frame for comparative purposes from 
Marxist anthropology despite its aspiration towards one. Further, and in 
terms of comparative purposes, Marxist anthropology does not escape 
those limits of mainstream anthropology touched on earlier—the adoption 
of the closed group or the society as object of study and even an “implicit 
evolutionism.” 

There are wider problems which Marxism has with comparison and 
comparative anthropology. If, with Newman, we adopt the increasingly 
beleaguered, standard view that the mode of production is the central idea 
in historical materialism, and even if we accept the possibility of a general 
science of modes of production, there remains the issue of what connects 
discrete modes of production. Marx and Engels did seem to aim at times 
at providing a universal history, a developmental succession of various 
modes of production. Nobody would now accept this as history, even if 
Marx and Engels intended it as such.*? On the other hand, to depart from 
specific history is to run counter to Marx’s strictures against using “as 
one’s master-key a general historico-philosopical theory, the supreme 
virtue of which consists in being superhistorical.”>° Sometimes Marx’s 
irony seems lost on himself. The leading superhistorical candidate he 
provided was the general primacy and developmental dynamic of the 
forces of production. The Europocentric nature of this idea drastically 
limits its use for comparative purposes.°! Two other possible candidates 


46 Louis Althusser and Etienne Balibar, Reading Capital (1970). 
47 Joel S. Kahn, “Marxist Anthropology and Segmentary Societies.” in Kahn and 
Llobera (eds.) op.cit. pp. 57-88 at pp. 80, 83-84. 

48 Joel S. Kahn and Josep R. Llobera, “Towards a New Marxism or a New 
Anthropology?” in Kahn and Llobera (eds.) op.cit. pp. 263-329 at pp. 294, 298. 

? Perry Anderson, “B. The Asiatic Mode of Production,” in his Lineages of the 
Absolutist State (1974), p pp. 462-549; Louis Dupré, Marx’s Social Critique of Culture 
(1983). pp. 72-83. 

5 Karl Marx and Frederick Engels, Selected Correspondence (Moscow, undated), p 
329. 

5t See John N. Gray, “Philosophy, Science and Myth in Marxism” in G. H. R. 
Parkinson (ed.) Marx and Marxisms (1982), pp. 71-95 at pp. 82-90. 
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areprovided by that most intriguing of texts, the unfinished “Introduction.” 
One assumes particular significance for law in the work of Pashukanis.* It 
is thoroughly developmentalist. With it, various categories can only be 
understood fully from the perspective of their fullest historical development, 
that is from the perspective of bourgeois society. This assumes the 
continuity of the categories through successive stages leading up to 
bourgeois society. In any case, Marx seems to consider this a necessary 
but not a complete perspective since the earlier forms of these categories 
appear within bourgeois society “only in an entirely stunted form, or even 
travestied.”5 Marx is not saying one can overcome problems of comparison 
by looking at everything from the perspective of bourgeois society. The 
second candidate derived from the unfinished “Introduction” has been 
innovatively and powerfully elaborated by Snyder.” Marx identified 
“simple categories” said to be common to all or several modes of 
production. He instances “production,” “labour” and “money.” They take 
varying concrete forms in particular modes of production. As Snyder sees 
it, simple categories would serve then to provide bases for linking modes 
of production and for comparison generally. I have argued against this, 
saying that for Marx simple categories have no history but are merely 
analytical; they assume materiality only in an historically specific mode of 
production. There may be more to be said in support of Snyder’s 
approach: in his developmentalist writings, Marx did.seem to countenance 
a history of ownership and of production.” The possibility of such histories 
touches on issues of current debate in Marxism about conceiving of social 
forms outside of the framework of the mode of production. 

A universal history, an “essential comparability” of law is assumed in 
the bulk of legal anthropology and is assumed in Newman’s project.” It 
seems improbable that so many anthropologists should have found law and 
legal processes of disputing without there being, as it were, something 
there. I have already suggested that an origin of that finding lies in 
scholarly modes of perceiving and in discourses constituting those modes. 
That point will be developed shortly. I will first indicate that in a great 
many cases there were law and legal processes to be perceived. The 
development of these arguments will be narrowed to a consideration of 
law and custom. 

The identification of a perceptible law here involves a return to that 
revisionist scholarship which saw the social unit of anthropological study as 


5 Karl Marx, Grundrisse: Foundations of the Critique of Political Economy (1973), pp. 
83-111. 

3 Evgeny B. Pashukanis, Law and Marxism: A General Theory (1978), pp. 70-71. 

4 Marx, op.cit. (Grundrisse . . .) p. 106. 

55 Snyder op.cit.. 

56 Review of ibid. in (1983) 9 Politique Africaine pp. 104-107 at p. 107. See also Ellen 
Meiksins Wood, “The Separation of the Economic and the Political in Capitalism” (1981) 
127 New Left Review pp. 66-95 at pp. 71-72 and Derek Sayer, Marx’s Method: Ideology, 
Science and Critique in Capital (1975), p. 79. 

57 See Kenneth Bock, “Theories of Progress, Development, Evolution,” in Tom 
Booms and Robert Nisbet (eds.) A History of Sociological Analysis (1979), pp. 39-79 
at p. 69. 

$ Barry Hindess and Paul Q. Hirst, Mode of Production and Social Formation: An 
Auto-critique of pre-Capitalist Modes of Production (1977) and Antony Cutler, Barry 
Hindess, Paul Hirst and Athar Hussain, Marx’s Capital and Capitalism Today (1977). 

5° The phrase “essential comparability” is taken,t somewhat out of context, from 
Martin Chanock, “Making Customary Law: Men, Women, and Courts in Colonial 
Northern Rhodesia,” in Margaret Jean Hay and Marcia Wright (eds.) African Women 
and the Law: Historical Perspectives (1982), pp. 53-67 at p. 55. 


484 THE MODERN LAW REVIEW [Vol. 48 


a product of colonialism—at least in significant (and inseparable) part. 
Such scholarship also reveals that the law and law-like “custom” studied or 
constituted by anthropologists as pristine “native” institutions were 
constructs of the colonial situation, whether created by the colonist or by 
the colonized in response to colonial penetration or by a combination of 
both. In Africa, Ranger tells us, custom that was “loosely defined and 
infinitely flexible” gives way to “constructs of customary law [which] 
became codified and rigid:”® “what were called customary law, customary 
land-rights, customary political structure and so on, were in fact all 
invented by colonial codification.”® Dutch colonial rule in what is now 
Indonesia, in the process of forming “traditional” communities, transformed 
adat (loosely, custom) into adat law which provided a mechanism in 
“freezing the social order.”® Instances could be multiplied.” The resulting 
legal artifacts conformed integrally to structures of colonial rule. Some 
anthropologists apparently saw no contradiction in formally “codifying” 
custom for the colonist. Anthropological ignorance was secured when, as 
was often the case, informants were those empowered by the new 
dispensation, empowered not just conspicuously in forms of indirect rule 
but empowered also in unavowed modes such as the new types of 
“traditional” power that men had over women. 


More sensitive, and usually recent ethnographies have served to question 
an easy reduction of custom to law. What was usually perceived as “legal” 
in legal anthropology was shown to be so often indeterminate in effect and 
utterly subordinated to other social relations.“ Related perspectives saw 
custom as integral to social relations and law as essentially apart from 
them. © Indeed, it was only possible to represent custom by seeing it like 
law, seeing it as apart from the social relations it regulates, as detached, 


© Ranger op.cit. pp. 247, 251. 

6l Ibid. p. 251 (his emphasis). Codification would include codifying effects short of 
formal codification. 
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Through Time in Minangkabau, West Sumatra (1979), Franz von Benda-Beckmann and 
Keebet von Benda-Beckmann, “Transformation and Change in Minangkabau Adat” 
(1981), paper delivered at the IUAES-Intercongress, Amsterdam, April 1981; Joel S. 
Kahn, Minangkabau Social Formations: Indonesian Peasants and the World-economy 
(1980). As these highly significant studies show, the issues are far more refined than my 
blunt summary can convey. 

& Chanock op.cit.; Martin Chanock, “Neo-traditionalism and Customary Law in 
Malawi” (1978) 16 African Law Studies pp. 80-91; John Clammer, “Colonialism and the 
Perception of Tradition in Fiji,” in Talal Asad (ed.) op.cit. pp. 199-220; Ron Crocombe 
(ed.) Land Tenure in the Pacific (1971); James C. Faris, “Pax Britannica and the Sudan: 
S. F. Nadel” in Talal Asad (ed.) op.cit. pp. 153-170; Paul A. Francis, Power and Order: 
A Study of Litigation in a Yoruba Community (1981), Ph.D. Thesis, University of 
Liverpool; B. A. Rwezaura, Social and Legal Change in Kuria Family Relations (1981), 
Ph.D. Thesis, University of Warwick; B.A. Rwezaura, Traditionalism and Law Reform 
in Africa (1983); Snyder op.cit.; Francis G. Snyder, “Colonialism and Legal Form: The 
Creation of ‘Customary Law’ in Senegal,” in Colin Sumner (ed.) Crime, Justice and 
Underdevelopment 1981, pp. 90-121; Marcia Wright, “Bwanikwa: Consciousness and 
Protest among Slave Women in Central Africa, 1886-1911,” in Claire C. Robertson and 
Martin A. Klein (eds.) Women and Slavery in Africa (1983), pp. 246-267. 

& Collier op.cit. (... Zinacantan) pp. 247-248; Comaroff and Roberts op.cit.; P. H. 
Gulliver, “Dispute Settlement Without Courts: the Ndendeuli of Southern Tanzania,” in 
Laura Nader (ed.) Law in Culture and Society (1969), pp. 24-68 at pp. 26, 65; Sally Falk 
Moore, Law as Process: An Anthropological Approach (1978), pp. 171-173; Strathern 
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strange and superior. Yet it is a truism of legal anthropology that custom 
and in many societies even “law” are indistinguishably embedded in social 
relations. The implications of this are not always pursued, however. If 
there is no form constituting its limits apart from social relations, custom 
will simply be those relations and the’social relations and their aspects of 
regulations will not include the legal.© 

For custom, and for other companionate instances,” its constitutive 
rationalities and whole sensibility are fundamentally different to law as a 
formally autonomous encompassing of, and an operating on, a distinct 
“society”. There is no basis for an “essential comparability” between the 
two whether in formal terms or in a supposed historicity where custom or 
some processual form incorporating it is a stage or type in some accumulation 
of characteristics progressively approximating to an idealisation of 
modern state law. Elsewhere I have tried to show that modern state law 
can be seen as a distinct stage of development only because of the 
historical conditions of its emergence; these conditions entailed a specific 
dynamic of identity and a specific constitutive connection between “law 
and society.” This specific connection and a resulting distinctness of law 
cannot be a general basis for a theory of stages or types of law. Yet it is 
implicitly so used when different stages or types of a reified “law” or 
“legal” process are seen to result from different stages or types of 
“society.”°8 Where, as is the characteristic mode, these supposed stages or 
types are viewed from the culminating heighth of modern state law, the 
result is an imposition of a uniform ‘law”, and variations are perceived as 
abnormal or incidental, transient or subordinate. 

“It is merely in the light of our ignorance that all alien shapes take on 
the same hue.”® Difference provides the inchoate limits on present 
knowledge and present social forms and provides, in the same moment, 
possibilities of transcending these limits. Melpa ideas of disputing, for 
example, fundamentally question our most familiar conceptions of law and 


of society.”! ; 
PETER FITZPATRICK 


MARITAL VIOLENCE: THE COMMUNITY RESPONSE. By MARGARET 
Borkowski, Mervyn MurcH and VAL Waker. [London: 
Tavistock Publications. 1983..x and 230 pp. Paperback. £4-95] 


THis book reports the findings of a DHSS funded research study, “The 
Community Response to Marital Violence,” which sought to explore the 
attitudes of solicitors, local authority social workers, health visitors and 
GPs in Bristol to marital violence and how these services responded to 
approaches for help from victims. 

The first issue the researchers addressed, concerned how much marital 
violence came to the attention of public services, but they found that this 


© Cf. Strathern op.cit. (Discovering . . .). 
6 Clifford Geertz, Local Knowledge: Further Essays in’ Interpretative Anthropology 
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71 Cf. Strathern op.cit. (Discovering . 

* Senior Lecturer in Law and Interdisciplinary Studies, University of Kent at 
Canterbury. 


486 À THE MODERN LAW REVIEW [Vol. 48 


was impossible to measure: because of lack of records, having to rely on 
practitioners’ reports, and the problem of varying definitions and 
perceptions of a problem as involving marital violence. They nevertheless 
conclude that the public services receive very few referrals concerning 
marital violence, and they suspect that these few cases which do come to 
the notice of the services are only a small fraction of those occurring. The 
attempt at measurement did however produce some useful information: 
for example, the police prosecuted in only 3-2 per cent. of cases coming to 
their notice (far less than the police thought they prosecuted); and the 
largest number of women (34 per cent.) referred to Women’s Aid refuges 
were referred by the Social Services Department. 

The research design not only prevented accurate measurement, but it 
also did not make it possible “to chart the typical patterns of agency use 
during the history of marriage breakdown” (p. 36); but reviewing the 
literature the authors suggest that GPs are the first public agency to be 
turned to, when friends and relatives can no longer help, in the first stages 
of marriage breakdown, and solicitors are the last when divorce has 
already been decided upon. The police it was thought are only approached 
when “conflict in domestic partnership is felt . . . to be getting dangerously 
out of control” and social control was wanted. This suggests that complaints 
to the police and requests to solicitors for injunctions are measures of last 
resort from the victim’s point of view and therefore ought to be taken far 
more seriously by those services. The most surprising finding to the 
authors was the low referral rate to the Marriage Guidance Council, and 
the low opinion that other practitioners had of it. This is despite the fact 
that, apart from Women’s Aid refuges, MGC was clearly not living up to 
its claims in the perceptions of the other practitioners. Of all the services 
Women’s Aid refuges are the only specialist agency dealing with marital 
violence, and yet there was widespread ignorance about them, apart from 
among social workers who as has been seen could probably not manage 
without referring women to their facilities. 

The largest section of the book considers how the various practitioners 
define, explain and acquire evidence of marital violence. There is a 
lengthy discussion of differing perceptions of what constitutes and explains 
marital violence according to which agency the practitioner works in. This 
is a very useful reminder of the social construction of problems such as 
marital violence, but unfortunately the authors fall into their own trap. 
They comment: “There is a tendency for practitioners to redefine problems 
in terms with which they feel most familiar. It suggests that objectivity 
may be the first victim” (p. 62). One wonders what is “objective” marital 
violence, or what is a valid explanation of marital violence, given that the 
authors admit that the causes are little understood (p. 53). Nevertheless, 
the study did find that alcohol, poverty and psycho-sexual problems were 
mentioned so often as causes by practitioners, that the authors suggest 
their connection with marital violence does warrant further research. 

The variations in professional perceptions explain much of the apparent 
dissatisfaction in the responses of the agencies. The study, for example, 
points out that social workers tend to redefine marital violence as potential 
child abuse so that “the woman’s plight is relegated to the margins of the 
practitioners’ concern” (p. 89). This is not surprising, for the authors fail 
to comment that child abuse is a statutory responsibility of social 
workers, while marital violence is not. Social workers, over-worked and 
undermanned, may be forgiven therefore for redefining a problem in a 
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way that their statutory duties can be fulfilled. Similarly, judges, it is said 
by solicitors, do not appreciate the significance of medical evidence by 
doctors: depression is mentioned in nearly. all medical affidavits, but 
“doesn’t seem to appeal to judges” (p.94). 

There is an interesting discussion of why women change their mind after 
having approached a service for help; considered by the authors to be 
“central” to the whole problem of marital violence. The solicitors in the 
study suggested that in one-third of their cases this occurs (which bears 
out Law Society estimates based on emergency: legal aid certificates 
discharged or revoked (p. 116). Various reasons were suggested by the 
different practitioners for the: common occurrence of a change of mind; 
certainly the police and the legal profession do not really understand the 
ambivalence in marital relationships, which the authors believe explains it. 

The conclusions of the study are that marital violence is a marginal 
problem for doctors, health visitors and social workers, and that their 
knowledge of the law is very limited. All of them would explain and 
attempt to deal with the problem in ‘extra-legal ways. Only Women’s Aid 
refuges offer victims of marital violence any committed help with practical 
and emotional problems. Yet in practice there is large-scale ignorance of 
refuges (where they exist!) and scepticism of their strident feminist stance. 
The authors worry that the lack of consensus amongst the various groups 
concerned with marriage breakdown will allow policy-makers to avoid 
doing anything about an issue which they claim is much larger than public 
estimates suggest. . 

Marital violence is the subject-matter of this study, and one can hardly 
argue with the conclusion that given the present limited involvement of 
social welfare agencies in the problem (as illustrated in the study) the only 
answer is specialist services (of which at present women’s refuges are the 
only, ones). Nevertheless: what may be most useful about this book is the 
insight it gives into interprofessional communication. Perceptions of social 
problems are determined by professional education and agency settings; 
services offered depend on these perceptions and knowledge of other 
provisions (e.g. legal). Most importantly there are ambivalences and 
suspicions between agencies, sometimes because of the way problems are 
defined and dealt with (e.g. GPs and health visitors were suspicious of 
social workers (p. .169)); sometimes for no apparent reason: “we do not 
feel we have fully fathomed the reasons for the cool and even suspicious 
attitudes which in general characterise the relationship between doctors 
and solicitors” (p. 169). For anyone interested in the actual operation of 
the law in relation to family breakdown, both as concerns the adults and 
the children, this aspect of the study which illustrates and gives insights 
into interprofessional tensions is of immense value. 


SUSAN MAIDMENT* 


* Senior Lecturer in Law, University of Keele. 
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INTERNATIONAL MARITIME LAW CONVENTIONS. By NAGENDRA SINGH. 
[(British Shipping Law Series) Stevens and Sons, London, 
(1983); 4 vols.; pp.3302. £260.] 


As noted by Mr. Srivastrava, Secretary-General of the I.M.O. (International 
Maritime Organisation) in his foreword to this third edition of Judge 
Singh’s monumental compendium, “Since the second edition appeared in 
1973 the world maritime regime has undergone phenomenal changes” and 
the original single volume has had to be expanded into four large ones to 
accommodate the growth in number and diversity of subject of maritime 
conventions and codes. Great changes have occurred both in the technology 
of ships and the cargoes carried. Ships have become more sophisticated 
and in some cases larger. Many require therefore more complex and 
detailed regulation to ensure safety of crews and navigation; crew training 
and standards generally accordingly need to be raised. Concern to eliminate 
sub-standard ships has also led to specification of improved standards. 
There has been an increase in the volume of hazardous, noxious and bulk 
cargoes transported as industrial society develops and spreads across the 
world. Vessel-source pollution emanating from deliberate or accidental 
discharge or disposal of such substances and wastes into the seas has also 
been the subject of new controls. Finally, the law of the sea as a whole 
has been re-negotiated to meet the changing demands of the now enlarged 
society of states. Thus at least 50 new treaties and codes have been 
promulgated since the second edition. 

The interests of developing states and the codes developed by 
U.N.C.T.A.D. (U.N. Conference on Trade and Development) have led to 
changes in the distribution of world shipping, which now sails increasingly 
under the flags of states other than those formerly regarded as the major 
maritime states, and a great extension of coastal jurisdiction over shipping 
has been brought about by the negotiation of the new Law of the Sea 
Convention (L.O.S.C.). Thus there are now many more and many new 
maritime experts widely distributed throughout the world to whose day to 
day work this collection of documents will be invaluable (if they can afford 
it) because Judge Singh has responded uniquely to all these developments 
by including most, if not all, of the relevant conventions, with brief 
explanatory notes, in this vastly augmented work. Extended coastal state 
jurisdiction has necessitated development of recognised international 
standards to ensure freedom of navigation whilst simultaneously protecting 
coastal states’ security and environmental interests. The timely publication 
of this volume provides the evidence of the standards required by the new 
L.O.S.C. 

The four volumes are arranged as follows: Vol. 1 (978pp.) covers the 
navigational aspects of safety at sea—collision prevention, navigational 
aids, communications; Vol. 2 (892pp.) deals directly with safety— 
S.O.L.A.S, Load Lines, tonnage measurement, fishing vessels; Vol. 3 
(744pp.) is divided into three parts—on training; enforcement and welfare, 
and the environment; Vol. 4 (680pp.) relates to general aspects of 
maritime law as a whole—The Law of the Sea conventions of 1958 and 
1982; treaties on straits and canals; rights of land-locked states; private 
maritime law and three miscellaneous conventions. Vol. 4 also provides 
notes on some major maritime inter-governmental organisations and lists 
certain non-governmental organisations; these do not include the U.N.E.P. 
Secretariat, the E.E.C. or O.E.C.D.; the emphasis is heavily on I.M.O., 
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admittedly the major body, but I.L.O. (p.3283-3284) is given over-short 
shrift, given its importance in creating the International Seafarer’s Code. 
U.N.E.P.’s important Regional Seas’ Programme with its series of 
conventions and protocols surely also merit inclusion but neither U.N.E.P. 
nor Regional Seas as such are not even listed in the index. The E.E.C. is 
so listed but the page cited (p.9) in fact refers to the E.C.E. (the U.N.’s 
Economic Commission for Europe) and the E.C.’s work in this field is 
omitted. 

Regional conventions are given neither comprehensive cover, nor even a 
Part to themselves; notable conventions such as the Convention on 
Protection of the Marine Environment of the Baltic, the Oslo Dumping 
Convention, the revised North Sea Co-operation Agreement covering 
substances other than oil are omitted. It would also have been useful to 
include the 1982 Paris Memorandum .on Maritime Safety providing for 
inspection in ports in Europe to ascertain ships’ conformity to international 
conventions; as the prior 1982 L.O.S.C. is included the Paris Memo 
cannot have been excluded because not available. Perhaps in future 
editions a separate Part could be devoted to more extensive coverage of 
regional conventions and commissions since the ambiguous outcome of the 
U.N.C.L.O.S. HI leaves much to be developed and applied outside the 
framework of the L.O.S.C., at this level, as well as being required by it. 

There are a number of unfortunate mistakes, perhaps not surprising 
when such an ambitious work is produced by a single individual who 
already holds many time-consuming high-level offices. For example, the 
1958 Geneva Conventions on the Territorial Sea (Vol. 4, p.2632) and 
High Seas (Vol. 4 p.2638) are said not to yet to be in force and the status 
of the other two Geneva Conventions is omitted. This surely indicates that 
this section has not been revised since the first edition. An Appendix lists 
the status of I.M.O. conventions, but does not state at what date it was 
drawn up. The Table of Contents indicates that Vol. 1 ends at p.258 
though it continues to p.978. This table reveals the somewhat confusing 
lay-out of the four volumes. It would make the volumes more manageable 
and useful if each could deal with a self-contained topic. The index to all 
four volumes is, however, usefully repeated in each separate volume. 
These criticisms.are minor ones in view of the gargantuan proportions of 
the task tackled by Judge Singh and all involved in maritime affairs 
throughout the world will find the work a vital tool to have at hand, if its 
price does not put it beyond their reach. 


PAT BIRNIE*. 


F. E. Smrru—First EARL OF BIRKENHEAD. By JOHN CAMPBELL. 
[Jonathan Cape. 1983. xvi and 918 pp. £30-00.] 


Tuis vast and scholarly study emphatically displaces the creditable but 
inevitably limited biography written in the 1930s (and later revised) by 
Lord Birkenhead’s son. It tells the story of a lawyer-politician once 
described by George Dangerfield, in a vivid passage quoted at the 
beginning of Campbell’s book, as “without question the most fascinating 
creature of his times.” A man who, in a famous (some might say 
notorious) Rectorial Address, delivered at Glasgow University in 1923, 
spoke of a world that “continues to offer glittering prizes to those who 
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have stout hearts and sharp swords”—having by that time grasped many of 
those prizes for himself. Just seven years later he was to die, burnt out by 
a hectic and self-indulgent life-style, aged just 58. 

One thing that emerges with great clarity from this study is the extent to 
which Birkenhead’s apparently effortless brilliance and his political 
successes (in particular, his tenure of the Woolsack, where he displayed 
solid qualities that confounded his critics) rested on secure scholarly 
foundations laid first at University College, Liverpool, and then at Oxford 
where he beat W. S. Holdsworth in the contest for the Vinerian Law 
Scholarship in 1896 and subsequently served as a law don at Merton 
College. 

While cultivating a successful career at the Bar, F. E. Smith skilfully 
consolidated his political career. He had established himself while still an 
undergraduate as a significant and eloquent force in the Conservative 
Party in Liverpool. Elected to the House of Commons in 1906, he quickly 
made his mark with a sensational maiden speech that eschewed the 
parliamentary conventions of polite non-controversiality, in a debate on 
fiscal policy. He later achieved fame and notoriety, notably as a diehard 
opponent of the 1911 Parliament Bill (though he advocated House of 
Lords reform and, incidentally, was a fervent believer in proportional 
representation) and as a staunch ally of Carson in the defence of Ulster. 
In the latter context, Campbell notes interesting parallels between Smith’s 
telling jibes at Liberal proposals for Home Rule and more recent attacks 
by Tam Dalyell and Enoch Powell on the Callaghan government’s ill- 
judged efforts to devise a satisfactory formula for devolving power to 
Scotland. 

Smith became Attorney-General, an office that then carried with it a 
seat in the Cabinet, in October 1915. The book includes a thorough and 
fascinating account of his role in the prosecution of Casement, an episode 
of history that has been written about many times before from a variety of 
more or less partisan standpoints. Campbell’s qualified, but ultimately firm 
defence of Smith—particularly with regard to-the many allegations that 
have been made about improper disclosure of the “black diaries”—is clear 
and convincing. 

After the 1918 General Election, Lloyd George told Smith that he had 
decided to downgrade the chief law officer’s job by removing it from the 
Cabinet—though, in the event, thé next Attorney General, Hewart, did 
have a Cabinet seat. He stilled Smith’s protestations by offering him the 
Woolsack. At 46, the newly created Lord Birkenhead became the youngest 
Lord Chancellor since Jeffreys. The King expressed serious qualms (and 
later took issue with Birkenhead’s reluctance to wear a silk hat on formal 
occasions); the press, for the most part, treated the appointment as a sick 
joke. But in almost every aspect of this demanding and multi-faceted role, 
Lord Birkenhead proved to be a resounding success. Campbell shows him 
to have been as effective a parliamentarian in the Lords as he had been in 
the Commons, setting himself to enhance the standing of the second 
chamber that had been (in his view) irresponsibly damaged by the events 
of 1909-11. He was a learned and attentive judge. He avoided partisanship 
in the exercise of judicial patronage. Although a staunch ally of Lloyd 
George throughout his parliamentary life, he was genuinely outraged by 
the latter’s shabby manoeuvres to reserve the office of Lord Chief Justice 
for Sir Gordon Hewart. Birkenhead was a respected member of the 
Cabinet. Perhaps above all else he was an effective and imaginative law 
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reformer, modelling himself upon Lord Brougham. Campbell gives a clear 
account of Birkenhead’s part in the reform of the Law of Property Acts 
and of the machinery of justice.-His one real failure was.in his frustrated 
wish to update the assize circuits. He was particularly anxious ‘to reform 
the antiquated divorce laws, and Campbell characterises his speech in the 
Lords on March 24, 1920, supporting a backbench Bill that would have 
implemented the recommendations of the Gorell' Commission, published 
eight years earlier, as “one of the very ereatest speeches—perhaps the 
greatest—of his life.” 

Birkenhead, despite, and yet also because of his past views, played a 
major role in negotiating the Irish- Treaty of 1921. The collapse of the 
Coalition in 1922 put him out of office and came as a particularly bitter 
blow to a man who had’ long been (albeit partly for self-interested reasons, 
as Campbell concedes) a declared coalitionist and who had, at crucial 
points in his career, endeavoured to promote compromises between the 
polarised positions of his own party and the still dominant Liberals. 
Although he re-entered the Cabinet in 1924, in the incongruous and 
unsuitable role of Secretary of State for India, the post-1922 period saw a 
marked decline both in his health and in his fortunes. He was never, to 
achieve the most glittering prize of all; for which he had so long striven, 
the office of prime minister. A future prime minister, his close friend 
Winston Churchill (Campbell suggests that a Birkenhead speech may have 
sown the idea that gave rise to Churchill’s “end of the beginning” oration) 
wept when he died. Lord Birkenhead’s family were left little but debts by 
this mercurial man who had always followed the principle of spending 
today what he could earn tomorrow. 

This is a political biography—a clear and unambiguous portrait of a 
complex and ambiguous man. It throws important light upon the interplay 
between legal and political careers, and the problems of role conflict that 
can arise both in fact and in public perception: the Casement episode and 
Smith’s role in defending in his professional capacity Liberal ministers 
involved in the Marconi affair, illustrate this. We learn much about the 
office of Lord Chancellor, in its various aspects, though it is cryptic if not 
downright misleading to observe that “over the past 60 years ... the 
burdens of the office have been reduced in certain minor ways.” And it is 
disappointing to find only brief reference to the role of Lord Schuster 
who, as Birkenhead’s permanent secretary, certainly played a very large 
part in his ministerial life: it was Schuster, for example who drafted 
Birkenhead’s famous riposte to the briefly fashionable idea of setting up a 
ministry of justice. It would also have been interesting to discover more 
about the relations between Birkenhead and Lord Haldane (two men who 
held opposite views on various matters such as the ministry of justice 
proposal and the admission of women to the House of Lords—in opposition 
to which Lord Birkenhead made his last speech in the House); but one 
cannot have everything, and it is fair to point out that Haldane’s own 
autobiography contains very little mention of Birkenhead. 

Those interested in Birkenhead’s contribution to jurisprudence and in 
his forensic work as a barrister will probably need to supplement 
Campbell’s accounts of such matters by those of others, notably the 
learned essay by R. F. V. Heuston: the author is not, and makes no 
claims to being, a lawyer, and his handling of these aspects of the study is 
rather tentative. The background to the reform of the Law of Property 
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Acts has been covered more thoroughly by Avner Offer, whose essay on 
the subject in this Review (1977) is cited by Campbell in a footnote. 

Smith was, and is, a controversial figure. Campbell makes no attempt to 
hide the warts. He reveals his subject to have been “spitefully unscrupulous 
when cornered” and as an “intellectual bully.” He behaved with gross 
impropriety in at least one case in which he was involved as a barrister 
and told at least one blatant lie to the House of Commons. Birkenhead 
often drank too much (though he had an enviably clear head in such 
circumstances, and his speeches when drunk seem often to have eclipsed 
those of sober antagonists); he was irresponsible with money. Towards the 
end of his life he was caught out in a shabby piece of plagiarism. The 
biographer defends his subject from unsubstantiated canards, but he lets 
the facts speak for themselves. He also lets Birkenhead, a man so 
remarkable for his eloquence, speak for himself. Much of the book 
consists of lengthy verbatim quotation—hence its length. Whether or not 
one finds Smith himself ‘fascinating’, the passage of time through which he 
moved, and the men and events he encountered along the way, undoubtedly 
merit that description. This book demonstrates, as eloquently. as Smith 
himself, the extent to which this is so. 


Gavin Drewry* 


* Reader in Social Administration, Bedford College, University of London. 
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THE POLITICS OF LAW REFORM—A VIEW 
FROM THE INSIDE* 


INTRODUCTION 


Tuıs lecture is based on my experience as a member of the Law 
Commission from 1978 to 1983. The Commission, as all its Reports 
still remind us, was set up by section 1 of the Law Commissions 
Act 1965 for the purpose of promoting the reform of the law. The 
terms of that Act are, in fact, breathtakingly wide. I quote the 
words! apparently drafted by the then Chief Parliamentary 
draftsman*— m 
The commissions must “take and keep under review all the 
law with which they are respectively concerned with a view to 
its systematic development and reform, including in particular 
the codification of such law, the elimination of anomalies, the 
repeal of obsolete and unnecessary enactments, the reduction 
of the number of separate enactments and generally the 
simplification and modernisation of the law.” 


A New Dawn? 


Statutes must, of course, be viewed in their historical context; and 
1965 is a long time ago—a whole lifetime for many of today’s law 
students, and perhaps in political terms a different age. The Law 
Commissions Act was intended to give legislative effect to the 
pledge contained in the Labour Party’s manifesto, The New Britain, 
and was part of what was claimed to be a coherent strategy of 
structura] modernisation, to be achieved specifically by substituting 
professionalism for the desultory and unsystematic approach to law 
reform which (it was said) had prevailed when it, and so much 
else, was regarded as the proper preserve of the gifted amateur. 


* This article is the slightly edited text of an Inaugural Lecture delivered in the 
University of Bristol on October 25, 1984. In preparing the text for publication footnotes 
have been added, and various minor amendments (some intended to bring the lecture 
up-to-date) made. I have received a great deal of assistance in this respect from Sir 
Ralph Gibson, the Chairman of the Law Commission; but I alone am responsible for the 
views expressed. At an carlier stage, Lord Crowther-Hunt, .Rector of Exeter College, 
Oxford, was kind cnough to give me some guidance about relevant political science 
writings. 

' Law Commissions Act 1965, s.1(1). 

? Sec H.L.Deb. vol. 265, col. 402. 
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What Harold Wilson in a memorable and still remembered phrase 
called the “white heat of the technological revolution” was thus to 
be harnessed to the task of law reform—a subject in those days 
apparently thought sufficiently interesting and important to be 
made the subject of one of the Labour Party’s election broadcasts.’ 


PROMISE UNFULFILLED? 


The Law Commission cannot claim to have achieved all that was 
implicit in that statutory language, itself so redolent of a time in 
which the leader of one of the major political parties could, 
without any suggestion of the absurd, invoke Wordsworth: “bliss 
was it in that dawn to be alive, To be young was very heaven. . .” 
But, in spite of some failures, the Commission still enjoys— 
amongst lawyers at least (for political scientists have given it little 
attention) a remarkable reputation. Lord Scarman, in a public 
lecture delivered at Bristol University a year ago, described the 
setting up of the Commission as one of the two most significant 
legal events in the 50-year history of this Faculty. Lord Hooson 
Q.C. (speaking not only as Chief Parliamentary spokesman on 
legal matters for the Liberal Party, but also with the express 
authority of the $.D.P./Liberal Alliance) has described that event 
as “a signal landmark” in the development of the process of law 
reform; whilst the present Lord Chancellor, Lord Hailsham,® and 
Professor Michael Zander’ (whose views by no means always 
coincide) have used similar language in describing the creation of 
the Commission as the single most important event of this century 
in the field of law reform. 


THE NEw OrTHODOXY 


Unanimity, then, about the importance of the Commission. But in 
recent years there has emerged a new orthodoxy, once again 
amongst lawyers, which suggests that the Commission’s efforts are 
being stultified. In particular, it is said that a high proportion of 
their Reports unjustifiably remain unimplemented. Is this true? To 
answer that question adequately would involve a discussion of 
many difficult issues, some of them perceived but regrettably if 


3 For this, as for many other points, I am indebted to Dr. H. J. Beynon’s as yet 
unpublished thesis, Independent Advice on Legislation (Oxford 1982). 

The only extended published treatment by a political scientist seems to be the 
perceptive account by G. Rhodes, Committeees of Inquiry (1975), pp.178-88. Other 
works which might have been expected to give some prominence to the Commission and 
its significance (e.g. R. A. Chapman, The Role of Commissions in Policy Making (1973); 
T. J. Cartwright, Royal Commissions and Departmental Committees in Britain (1975); and 
L. A. Hallett, Royal Commissions and Boards of Enquiry (1982) in fact say little or 
nothing about it. The fullest consideration of the Commission’s significance is H. J. 
Beynon, Independent Advice on Legislation (Oxford Ph.D. thesis, unpublished, 1982). 

“Reform of the Legislative Process in the Light of the Law Commission’s Work” 
(1983) 18 The Law Teacher 67. i 

é H.L.Deb. February 12, 1980, Vol. 405, col. 150. 
7 (1979) 42 M.L.R. 489, 502. 
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perhaps unavoidably left unresolved in 1965. These include the 
accountability and functions in a parliamentary democracy of 
advisory bodies such as the Law Commission; the relationship 
between such advisory bodies on the one hand and the executive 
and legislature on the other; the allocation of ministerial 
responsibility for the functions of government; and the legislative 
machinery. These issues all demand an attention which I cannot 
even begin to give them now; but there is a perhaps underlying, 
central problem which cannot be avoided: what is the scope of the 
“Law Reform” for which the Commission is responsible? 


Wuaat 1s LAw: REFORM? 


On one view, the scope of law reform is enormously wide. In this 
view, politics is about power, about the resolution of competing 
claims on society. In particular it is about claims for the allocation 
of resources, and about the machinery whereby those issues are 
resolved. The law is essentially the means whereby those political 
choices are given effect by being clothed with the coercive force of 
the state. In this once traditional view, therefore, law reform 
properly comprehends all the great social issues of the time, from 
the repeal of the corn laws, the ending of the slave trade, the 
prohibition of the use of children as chimney sweeps, through such 
matters as the rights and legal status of women (in public as well as 
in private law), down to the decriminilisation of homosexuality, the 
legalisation of abortion and the abolition of capital punishment.® 


THE TRADITIONAL View: “HANDS OFF.” _ 


From involvement in such controversial issues the institutionalised 
legal system has traditionally held aloof. In 1948, at a time of 
massive social change, Lord Simonds sitting in the supreme 
appellate tribunal? expressly approved the statement? that the law 
could not “stultify itself’ by holding that it was for the public 
benefit that the law be changed; for on this view the courts should 
not seek to assess whether such change would be in the public 
‘ interest. Even if, perchance, the case were one in which it was 
able to say that change would be beneficial, the court should 
nevertheless not, it was said, appear to usurp the function of the 
legislature by so holding. As recently as 1981, a court has held?! 
- that the objects of Amnesty International (such as attempting to 
secure the release of prisoners of conscience, the abolition of 
torture and of inhuman and degrading treatment or punishment) 


8 For a useful account of the factors influencing legislation on these three matters, see 
R. J. Buxton, “The Politics of Criminal Law Reform in. England” (1973) XXI 
Am.Jnl.Comp.Law 230. 

° National Anti-Vivisection Society v. Inland Revenue Commissioners [1948] A. C. 31, 
62-63. 

10 Taken from Thyssen on Charitable Bequests (1898) p.176. 

11 McGovern v. Attorney-General [1982] Ch. 321. ’ 


496 THE MODERN LAW REVIEW [Vol. 48 


are not in law capable of being for the public benefit, since the 
achievement of those objects might involve securing a change in 
the laws of this and foreign countries, and the application of moral 
pressure on foreign governments or authorities. 


“LAWYERS’ LAw” 


In contrast it has always been accepted that there are areas of 
technical law reform, “lawyers’ law” in the pejorative phrase, 
which are the proper and indeed exclusive concern of lawyers, if 
only because few laymen are likely to understand the technical 
issues involved, much less be interested in them. It was no doubt 
this area which was in the minds of those who established the Law 
Revision Committee in 1934 and its post-war successor the Law 
Reform Committee in 1952. Those committees were required to 
consider such “legal doctrines” (“legal doctrines and maxims” in 
1934) as might be referred to them by the Lord Chancellor—such 
matters as the Rule against Perpetuities,’ the Acquisition of 
Easements and Profits by Prescription,’* the Rules governing the 
Sealing of Contracts made by Bodies Corporate” and the Law 
Relating to Conversion, Detinue and the Recaption of Chattels.'® 


WHERE DOES THE COMMISSION STAND? 


Where does the Law Commission stand between these two 
extremes? Is it to be concerned with the great social issues of the 
day, notwithstanding the traditional attitude outlined above? Or is 
it to be concerned with law reform only in the narrow sense? You 
will remember the words of the Act: all the law is the Commission’s 
province, and no direct guidance is given on what is and what is 
not within the Commission’s field of competence. But the Act does 
embody a procedure which was designed to strike a balance 
between the remarkably wide powers given to the Commission by 
the Act on the one hand, and the doctrine that in this country 
executive control is vested in ministers, on the other. This ingenious 
device, found amongst the specific procedures embodied in the Act 
whereby the Commission is to discharge its functions, is the duty” 
to prepare and submit to the Lord Chancellor programmes for the 
examination of different branches of the law. This procedure gave 
the Commission the power, to which its founder members attached 
great importance, to propose reform projects unfettered by narrow 
political or departmental considerations. However, it is important 
to note that although the Commission may put forward a 





12 For an excellent account of the work of these bodies, see M. C. Blair, “The Law 
Reform Committee: The First Thirty Years” [1982] C.J.Q. 64, and “More Legislation 
from the Law Reform Committee” [1982] C.J.Q. 289. 

3 Cmnd. 18 (1956). 

14 Cmnd. 3100 (1966). 

15 Cmnd. 622 (1958). 

16 Cmnd. 4774 (1971). 

17? Law Commissions Act 1965, s.3(1)(b). 
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programme, it can only proceed with its examination and formulate 
proposals for reform if its recommendation that the topic be 
examined has been approved by the Minister. In effect, therefore, 
the Lord Chancellor of the day is given a power of veto; and this 
power has indeed occasionally been exercised."® 


LIMITATIONS ON UTILITY OF THE PROGRAMME PROCEDURE 


This device does not however wholly resolve the difficulties. Some 
of the early programmes—for example, the “comprehensive 
examination of family law,” weré wide and did not provide any 
effective formal limit on the Commission’s activities; but in practice, 
over the years, an understanding about the Commission’s proper 
area of competence has developed. This has been felicitously 
expressed by Sir Michael Kerr, a former Chairman of the 
Commission. He referred to “. .. recommendations for changes 
and improvements in any part of the law which can appropriately 
be put forward by a body of lawyers on the basis of legal principle 
and pragmatic common sense, after public consultation.”! 

Some of you may say that this sort of formulation” does not 
solve the question of what changes can “appropriately” be put 
forward by a body of lawyers; nor does it help us to identify those 
issues which can be resolved by “legal principle and pragmatic 
common sense.” Nevertheless something along these lines now 
seems widely accepted as defining the area of the Commission’s 
activities and in my view the danger is that such a definition may 

. also conceal the political nature of many of the decisions which 
perforce have to be taken by the Commission even within that 
apparently anodyne area. This is not an academic issue; on the 
contrary, it is highly relevant to the supposed problem of non- 
implementation to which I now turn. * 





18 There have been two occasions on which-disagreement about the Commission's 
activities has been publicly revealed. First; the Commission was “unable to secure the 
approval necessary under s.3(1)(c) of the Law Commissions Act 1965 for the inclusion in 
our First Programme of an investigation into the principles governing accidents involving 
personal injury, which we recognise raise issues of policy which are not for us to decide.” 
For that reason the Commission felt unable to present a satisfactory solution to the 
problems discussed in its Report (Law Com. No. 32, 1970) on Civil Liability for 
Dangerous Things and Activities: see para. 2. Secondly, the Commission proposed that an 
inquiry be undertaken into administrative law by a Royal Commission or body of 
comparable status; but the Government took the view that it was not the right time to 
undertake an enquiry of the width which the Commission envisaged. Instead, the Law 
Commission undertook an enquiry into the remedies for the judicial control of 
administrative acts: see Report on Remedies in Administrative Law, Law Com. No. 73 
(1976), Part I. In reality, judicial creativity following the implementation of the 
Commission’s proposals for a new machinery for judicial review (see R.S.C., Ord. 53, 
and Supreme Court Act 1981, s.31) may. have resulted in a more rapid development of 
judicial control than would have occurred had the Law Commission’s original proposal 
been accepted. : 

19 “Law Reform in Changing Times” (1980) 96 L.Q.R..515, 516. ; 

% It should be noted that Sir Michael Kerr did not purport to be giving a 
comprehensive definition. of “law reform”; the formulation quoted'in the text was 
specifically for the purposes of his lecture. è 
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Is THERE A PROBLEM OF NON-IMPLEMENTATION? 


In 1980, the then Chairman of the Law Commission, Sir Michael 
Kerr, said in a public lecture”! that the Commission was “increasingly 
concerned about the implementation of its proposals for legislation. 
Although the Commission had, he said, had a good track record in 
the past, there were unfortunately “all too evident signs” that this 
process might be “slowing down substantially.” Something would 
“have to be done” in order to avoid an “ever increasing 
accumulation” of unimplemented measures. 

The figures, at first glance, seem to support the charge that Law 
Commission Reports are increasingly left unjustifiably to gather 
dust in Whitehall pigeon-holes. Thus, in the period 1965-1982” the 
Commission produced 59 reports proposing law reform legislation,” 
of which nearly 80 per cent. have been implemented by legislation. 





21 Above, note 19. 

2 See also the Law Commission’s 15th Annual Report (Law Com. No. 107, 1979-80), 
para. 1.6; and 16th Annual Report (Law Com. No. 113, 1980-81) para. 1.12-14. 

3 The years 1983-1984 are left out of account on the basis that implementation could 
not reasonably be expected in less than two years from the delivery of a Report. 

24 In making these calculations, the Reports on Illegitimacy (Law Com. No. 118) and 
Insurance Law (Law Com. No. 104) were left out of account because it was understood 
that they had been accepted, and that legislation on those subjects was to be brought 
forward in due course. However, it has now been announced that, in relation to 
insurance law, the Government is engaged on discussions with the insurance industry, . 
and will “review whether legislation is appropriate and feasible in the light of whatever 
changes may be agreed”: see the Law Commission’s Nineteenth Annual Report (1983-4) 
(Law Com. No. 140, 1985) para. 2.9. This seems to suggest that the prospects for 
implementation are not high, possibly because the Government would prefer the issue of 
non-disclosure to be dealt with by internal self-regulation. The acceptance of the 
Illegitimacy Report was also made subject to the availability of resources; and the failure 
to bring legislation forward suggests that there may be some difficulties in that respect. 
The reader must judge whether these Reports are in the result “unjustifiably” 
unimplemented. More generally it is sometimes not altogether easy to decide whether a 
Report has been “implemented” or not. In arriving at the figure given in the text, the 
following Reports have been left out of acccount: (i) Law Com. No. 6, Reform of the 
Grounds for Divorce: The Field of Choice. (This Report did not propose legislation, 
although it was of course the catalyst for the Divorce Reform Act, 1969); (ii) Law Com. 
No. 20, Administrative Law (This Report proposed a wide review of administrative law: 
see further note 18 above); (iii) Law Com. No. 32, Civil Liability for Dangerous Things 
and Activities (see further note above); (iv) Law Com. No. 52, Family Law: First Report 
on Family Property. A New Approach (This Report merely recommended a general 
policy to which effect was given by the later Second and Third Reports on Family 
Property, Law Com. Nos. 61 and 86; (v) Law Com. No. 84, Law of Contract: Report on 
the Proposed E.E.C. Directive on the Law Relating to Commercial Agents; (vi) Law Com. 
No. .103, Family Law: The Financial Consequences of Divorce: The Basic Policy. A 
Discussion Paper; (vii) Law Com. No. 109, Private International Law: Council of Europe 
Conventions on Foreign Money Liabilities (1967) and on the Place of Payment of Money 
Liabilities (1972); (viii) Law Com. No. 115, Property Law: The Implications of Williams 
& Glyn’s Bank Ltd. v. Boland (This Report proposed that the Third Report on Family 
Property, Law Com. No. 86, be implemented). Conversely, the Reports on Property 
Law: Rights of Reverter (Law Com. No. 111), and on Family Law: The Financial 
Consequences of Divorce. The Response to the Law Commission’s Discussion Paper and 
Recommendations on the Policy of the Law (Law Com. No. 112) have been included, 
since they did in effect recommend legislation although the Law Commission did not 
follow its usual practice of annexing a draft Bill to the Reports. It should be remembered 
that in addition to its Law Reform work the Commission is responsible for Statute Law 
Revision and for Consolidation, and this absorbs a significant amount of resources: in the 
period 1965-82 there were 22 Reports dealing with Consolidation Proposals and 10 
dealing with Statute Law Revision. 
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However, whereas only 15 per cent. (six out of a total of 41) 
from the period up to 1976 remain unimplemented, over half of 
the law reform reports in the five years 1977-1982 remain 
substantially unimplemented.”6 

Even more surprisingly the crude figures conceal the fact that 
whereas the Commission’s “success rate” has been high in some 
notably controversial areas—such as family law where all but two?” 
of the Commission’s substantial number% of Reports dealing with 
such matters as divorce and its financial consequences have been 
implemented—no action has been taken on many Reports dealing 
with apparently technical matters of legal doctrine, such as the 
Report on the Codification of the Law of Landlord and Tenant,” 
the Reports on the Mental Element in Crime, on Offences 
against the Administration of Justice,*! and on Interest in the Law 





3 Reference to the Table given in the Law Commission’s Annual Reports (see e.g. 
1982-3, Law Com. No. 131, Appendix 3, Part B) would suggest that the number is even 
smaller, and that there are only four Reports proposing law reform legislation which 
were laid before Parliament in the period 1965-1976 remaining unimplemented: (i) Law 
Com. No. 5, Landlord and Tenant: Interim Report on Distress for Rent (1966); (ii) Law 
Com. No. 21, Interpretation of Statutes, Report by the two Commissions (1969); (iii) Law 
Com. No. 53, Family Law: Report on Solemnisation of Marriage in England and Wales 
(1973); (iv) Law Com. No. 67, Codification of the Law of Landlord and Tenant: Report 
on Obligations of Landlords and Tenants (1975). However, it seems reasonable to add 
two further Reports to this list. First, the proposals in the Report on Taxation of Income 
and Gains Derived from Land (Law Com. No. 43, 1971) were implemented only in small 
part (by section 82, Finance Act 1972); and the hopes that the Law Commission would 
play a significant part in the reform of the revenue legislation were never fulfilled. (The 
history of the Law Commission’s involvement in Revenue Law is outlined in S. M. 
Cretney, Reform of the Revenue Law Statute Book (1979, S.P.T.L. Conference, Warwick, 
unpublished). Moreover, and as it seemed, of perhaps most significance, the 
recommendation made in Law Com. No. 20 (Administrative Law) following consultation 
and extensive discussion on an Exploratory Working Paper on Administrative Law 
(Working Paper No. 13, 1967) that a full enquiry into that subject be undertaken was not 
accepted. 

% There were 18 Reports containing proposals for legislative law reform in this period. 
The nine Reports classified as unimplemented are: (i) Law Com. No. 82, Liability for 
Defective Products; (ii) Law Com. No. 83, Criminal Law: Report on Defences of General 
Application; (iii) Law Com. No. 86, Family Law: Third Report on Family Property. The 
Matrimonial Home (Co-ownership and Occupation Rights) and Household Goods (but 
see below); (iv) Law Com. No. 88, Law of Contract: Report on Interest (but see below); 
(v) Law Com. No. 89, Criminal Law: Report on the Mental Element in Crime; (vi) Law 
Com. No. 91, Criminal Law: Report on the Territorial and Extra-Territorial Extent of the 
Criminal Law; (vii) Law Com. No. 96, Criminal Law: Offences relating to Interference 
with the Course of Justice; (vii) Law Com. No. 110, Breach of Confidence; (ix) Law Com. 
No. 111, Property Law: Rights of Reverter. In addition, the Reports on Insurance (Law 
Com. No. 104) and Illegitimacy (Law Com. No. 118) have not been included for the 
reason given in footnote 24 above. The Report on Property Law; The Implications of 
Williams & Glyn’s Bank Ltd. v. Boland (Law Com. No. 115) has also been left out of 
account, on the basis that since it repeats the recommendation for a statutory scheme of 
co-ownership put forward in Law Com. No. 86 its inclusion might amount to double- 
counting. It should be noted that some Reports (i.e. Law Com. No. 86 and Law Com. 
No. 88, Interest) have been included in the above list even though, as the Law 
Commission’s Annual Reports record, effect has been given to comparatively small parts 
of them. 

27 ie. Law Com. No. 53, Family Law: Report on Solemnisation of Marriage in England 
and Wales; and Law Com. No. 86, Family Law: Third Report on Family Property. The 
Matrimonial Home (Co-ownership and Occupation Rights) and Household Goods. (The 
Report on Illegitimacy, Law Com. No. 118, is to be implemented when resources permit: 
see H.L.Deb. 21 November 1983, Vol. 445, col. 93.) 
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of Contract.** Even in family law, one of the two unimplemented 
Reports is on the apparently technical subject of solemnisation of 
marriage.” , 

What accounts for this stage paradox? Is it simply—as the 
current orthodoxy suggests—departmental sloth, or pressure on the 
parliamentary timetable? I believe the truth to be more complicated. 
In particular, it is in my view wrong to assume that an 
unimplemented report is unjustifiably stifled, for there is often a 
substantial “political” element concealed in many apparently 
technical areas of law reform; and the Law Commission lacks 
machinery to give it an adequate political input. 


78 There are 19 Reports which might reasonably be described as “family law”, viz: (i) 
Law Com. No. 6, Reform of the Grounds of Divorce: the Field of Choice (1966); (ii) Law 
Com. No. 16, Blood Tests and the Proof of Paternity in Civil Proceedings (1968); (iii) 
Law Com. No. 23, Proposal for the Abolition of the Matrimonial Remedy of Breach of 
Conjugal Rights (1969); (iv) Law Com. No. 25, Family Law: Report on Financial 
Provision in Matrimonial Proceedings (1969); (v) Law Com. No. 26, Breach of Promise 
of Marriage (1969); (vi) Law Com. No. 33, Family Law: Report on Nullity of Marriage 
(1970); (vii) Law Com. No. 42, Family Law: Report on Polygamous Marriages (1971); 
(viii) Law Com. No. 48, Family Law: Report on Jurisdiction in Matrimonial Causes 
(1971); (ix) Law Com. No. 52, Family Law: First Report on Family Property. A New 
Approach (1973); (x) Law Com. No. 53, Family Law: Report on Solemnisation of 
Marriage in England and Wales (1973); (xi) Law Com. No. 61, Family Law: Second 
Report on Family Property. Financial Provision on Death (1974); (xii) Law Com. No. 77, 
Family Law: Report on Matrimonial Proceedings in Magistrates’ Courts (1976); (xii) Law 
Com. No. 86, Family Law: Third Report on Family Property. The Matrimonial Home 
(Co-ownership and Occupation Rights) and Household Goods (1978); (xiv) Law Com. 
No. 99, Family Law: Orders for Sale of Property under the Matrimonial Causes Act 1973 
(1980); (xv) Law Com. No. 103, The Financial Consequences of Divorce: The Basic 
Policy. A Discussion Paper (1980); (xvi) Law Com. No. 112, Family Law: The Financial 
Consequences of Divorce. The Response to the Law Commission’s Discussion Paper, and 
Recommendations on the Policy of the Law (1981); (xvii) Law Com. No. 116, Family 
Law: Time Restrictions on Presentation of Divorce and Nullity Petitions (1982); (xviii) 
Law Com. No. 117, Family Law: Financial Relief after Foreign Divorce (1982); (xix) Law 
Com. No. 118, Illegitimacy (1982). However, the First and Third Reports on Family 
Property (Law Com. Nos. 52 and 99) deal with the same subject, and should be treated 
as one; and the same is true of the two Reports dealing with the Financial Consequences 
of Divorce (Law Com. Nos. 103 and 112). Moreover, the Report on Jurisdiction in 
Matrimonial Causes (Law Com. No. 48) would probably better be classified under the 
heading of Private International Law rather than Family Law; and indeed it seems 
probable that it would have been so classified had it been undertaken after the acceptance 
of the Law Commission’s Third Programme of Law Reform (Law Com. No. 54) in 1973. 
From the point of view of the Law Commission there is a special significance in an item 
being classified as relating to “Family Law,” since work in that area is within the 
Commission’s Second Programme (Law Com. No. 14, 1968) and can be undertaken 
without specific ministerial approval. However, such classifications may seem somewhat 
arbitrary: for example, the Report (Law Com. No. 115) on The Implications of Williams 
& Glyn’s Bank Ltd. v. Boland (1982) was described as relating to Property Law although 
it recommended implementation of the Commission’s earlier Reports on Family Property 
(which had been classified as Family Law). This is not to say that the classification of the 
Boland report was not adopted deliberately and for what seemed to be good reason. For 
another case in which a title for a Report seems to have been chosen in the hope that it 
would convey a message as to its scope and purpose, see Law Com. No. 112, The 
Financial Consequences of Divorce. The Response to the Law Commission’s Discussion 
Paper, and Recommendations on the Policy of the Law. 

° Law Com. No. 67, Report on Obligations of Landlord and Tenants. 

3 Law Com. No. 89 Cony 

3! Law Com. No. 96 (1979). 

32 Law Com. No. 88 ony 

33 Law Com. No. 53 (1973). 
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THE POLITICAL CONTENT: OF LAW REFORM 


A striking illustration of how an apparently narrowly technical 
subject is seen on’ further examination to bristle with political 
implications—political in the sense that consideration of the issues 
doe not yield a single, logically demonstrable answer, but rather a 
range of options, the choice between which is to be resolved by 
exercising a preference for one of several competing values or 
claimants for advantage—can be found in the Law Commission’s 
Report on Interest on Debt,* on the face of it not a particularly 
alluring subject. But a moment’s thought will show that to change 
the rule whereby interest cannot in principal be claimed in respect 
of the non-payment of a contract debt unless the parties have 
provided, expressly or impliedly, for such payment would be 
markedly to shift the balance of economic advantage, (whether 
rightly or wrongly it is not my purpose to argue) from the consumer 
in favour of those (such as electricity and gas undertakings, doctors, 
dentists, solicitors, and small builders) who supply goods or services 
on credit. It did not seem to me, when discussing the question of 
non-implementation with my colleagues when I first arrived at the 
Commission in 1979, that one could reasonably complain that: the 
then Labour Government (no doubt not altogether unresponsive to 
allegations which it could reasonably anticipate from the “poverty 
lobby” with its, justified, concern for the plight of those who have 
difficulty in paying for basic services) had not rushed this particular 
measure onto the statute book. You may, as I did, think it is thus 
surprising that an attempt during a Conservative administration by 
private members to implement the Commission’s proposals by 
amendment of the Administration of Justice Bill in 1982 was 
successfully resisted by the Lord Chancellor. He disclosed that, 
although bodies such as the National Farmer’s Union, the 
Association of British Chambers of Commerce, and the Law 
Society were all “very much in favour” of the proposals, yet a 
surprising number of institutions were very much against them. 
These bodies included not only most of the consumer organisations, 
but also the C.B.I., the National Chamber of Trade, the Federation 
of Civil Engineering Contractors and the accountancy bodies.” It 
seems not unreasonable that the Lord Chancellor should have 
refused to include provisions. dealing with the issue—which 
obviously called out for a political decision—in what was supposed 
to be a non-controversial bill. Against this background, it is 
interesting to note that the Law Commission’s Report on the 
subject in acknowledging the comments on Working Paper proposals 
from trade associations, commercial organisations in the. public and 
private sectors, from self-employed persons, from legal practitioners, 
from law teachers’ and from those representing the “consumer 


% Law Com. No. 88 (1978). 
3 H.L.Debs. Vols. 429, col. 169. 
% Law Com. No. 88, paras. 17-19. 
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interest” found “universal dissatisfaction with the existing law and 
almost unanimous support for a proposal that a scheme of statutory 
interest should be introduced”; but in fact the 42 “persons and 
organisations” whose comments were acknowledged in the report 
included only one of those mentioned by the Lord Chancellor (the 
Consumer’s Association). 

One could multiply such examples almost endlessly.” When 
change in the substantive law is under consideration it is not 
surprising that there should be controversy. The codification of the 
law of landlord and tenant, for example, in so far as it involves any 
change in the law, almost inevitably means adjusting the existing 
balance between two groups whose economic and other interests 
may be seen to compete. Again, in the field of criminal law the 
decision whether to retain an offence penalising insults to religious 
feelings (in substitution for the common law offences of blasphemy 
and blasphemous libel, whose retention in its present form few if 
any informed observers would be prepared to defend) clearly raises 
difficult moral issues on which the views of a group of lawyers are 
likely to be as valuable as those of any other group of tolerably 
well educated persons. 

Even in the area of consolidation of statute law—the process 
whereby the provisions of many separate enactments passed over 
the years are brought together into a single manageable and 
accessible whole—a Group representing the disabled objected to 
the fact that the Chronically Sick and Disabled Persons Act 1970, 
which they regarded as part of a charter for the disabled, was to 
lose its separate identity and be subsumed in an Act to be called 
“The Social Welfare (Local Services) Act.” The Commission, in a 
somewhat pained passage in its annual report pointed out that 


37 For a striking example, sec the Commission's Report (Law Com. No. 121, 1983) on 
Pecuniary Restitution for Breach of Contract. At first sight it would be difficult to imagine 
a more technical subject than the rulc that a party to an “entire” contract who confers a 
benefit (other than a payment of moncy) on the other by partial or defective performance 
cannot recover any compensation. In practice however most substantial contracts, by 
provision for stage payments, effectively exclude the rule, which thus usually applies only 
in small informal contracts, such as houschold building, heating installation or decorating 
contracts. To introduce a rule which would entitle a builder who had installed a central 
heating system which could only be made to work if more money were spent on putting 
it in order (as in Bolton v. Mahadeva [1972] 1 W.L.R. 1009, where the system cost £560, 
but a further £174 was needed to put it into working order) to claim payment, whilst 
removing from the houscholder what in so many cases is virtually his only effective 
sanction (i.e. that of saying, “unless you come back and finish off the job properly I 
shan't pay you a penny”) would evidently tip the scales against consumers of small-scale 
domestic services—a class not notoriously under-represented in the media, in pressure 
groups, or indeed in the legislature. It is thus not surprising that the Government (sce 
Law Commission’s Nineteenth Annual Report, 1983-4, para. 2.11 rejected the view of a 
majority of the Commission, and preferred the dissenting opinion of Mr. Brian Davenport 
Q.C. to the effect that the disadvantages of change outweighed any advantages. This 
Report is notable as being one of the few examples where dissent is expressed in a Law 
Commission Report; there are strong pressures in favour of adopting a consensus 
(usually involving some measure of compromise) reached often after very lengthy 
discussion. For an even more striking case of dissent. see the Law Commission’s Report 
on Offences against Religion and Public Worship (Law Com. No. 145). 

38 15th Annual Report (1979-1980) Law Com. No. 107, para. 2.47. 
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this loss “(if such it is)” had to “weighed against the desirability of 
a comprehensive consolidation of all the legislation in a particular 
field.” There was of course no doubt how the Commission (and 
indeed most lawyers) would strike that balance; but others, however 
misguidedly, might have a different sense of priorities. 


PROGRAMMES AND CONSULTATION 


We have already seen that ultimate political control over the Law 
Commission’s work is vested in Ministers, because they have a 
power of veto over proposals that a law reform project be 
undertaken. However, there have only been three programmes of 
law reform (the first in 1965,” the second in 1968,” and the third 
in 1973)" and they are far from completion. Once a programme 
has been accepted it is for the Commission to decide how to plan 
its work; and there is no formal bar to it continuing to work on a 
programme item accepted, perhaps many years ago and in a wholly 
different political and intellectual climate. It can perhaps reasonably 
be supposed that the Commission would be mindful of the impact 
on its resources of continuing to work on items which no longer 
had realistic prospects of being implemented; but any guidance on 
matters of this kind has been informal and indirect. The Commission 
also receives direct references} of topics which Ministers wish to 
have examined; and an increasing amount of the Commission’s 
work-load has in recent years resulted from references of this kind 
(for example, the Report on the Incapacitated Principal (Law 
Com. No. 122), on Breach of Confidence (Law Com: No. 110) and 
on Insurance Law (Law Com. No. 104). My point is not, however, 
about whether the Government of the day exercises effective 
political control over whether the Commission should be let loose 
on topics with a perhaps self-evident political content (such as 
administrative law, perhaps, and other questions of constitutional 
importance). It is rather that even in relation to matters which 
appear to be largely technical, where Ministers want a solution to 
be found, and in which there is certainly no obvious party political 
difference, issues will often arise which involve balancing the 
interests of conflicting interest groups. To such questions (for 
example, whether the law should put the simplicity and security of 
the land transfer process above ‘the security of those entitled to 





39 First Programme of Law Reform, Law Com. No. 1. This is the most extensive of the 
three programmes, containing 17 items, including Codification of the Law of Contract 
(Item I) (work on which has been suspended: see the Law Commission’s Eighth Annual 
Report ees Law Com. No. 58, paras. 3-5), Codification of the Law of Landlord and 
Tenant (Item VIII) and Transfer of Land (Item IX). 

4 Second Programme of Law Reform, Law Com. No: 14. This programme contained 
three items, Codification of the Criminal Law (Item XVIII); Family Law (Item XIX); 
and Interpretation of Wills (Item XX). : 

4l Third Programme of Law Reform, Law Com. No. 54. This contained a single item 
(No. XXI) Private International Law. 

42 Under the provisions of Law Commissions Act 1965, s.3(1)(e). 
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informally created interests in land*) logic and legal analysis 
provide no obvious answer. How then does the Law Commission, 
whose members are all lawyers, appointed and not elected, and 
with no very clear accountability, resolve such problems? The 
traditional answer is that extensive consultation takes place on fully 
elaborated proposals and indeed the Commission can claim credit 
for the invention of the technique of consultation based on a 
Working Paper, circulated to relevant Government departments, 
“interested representative groups” and others thought likely to be 
interested, such as university teachers. 


POWERFUL INTEREST GROUPS 


I would not wish to belittle the value of this exercise. Sometimes, 
of course, it produces help of a technical kind. It may also produce 
evidence that a particular problem is perceived as being of great 
importance to a significant interest group such as solicitors (as with 
the inability of English law to enable the donor of a power of 
attorney to ensure that the power will remain valid after he has 
become mentally incapable“) so that there is likely to be support 
for legislative reform. The converse is also, of course, true. 
Sometimes the consultation, whether formal or informal, reveals 
that a particular proposal will be wholly unacceptable to a 
significant interest group. If for example the judiciary regard a 
proposal to which they would be required to give effect as 
unacceptable the Commission would obviously hesitate—not least 
because that group would again be consulted by the relevant 
government department in the course of advising ministers whether 
to seek to promote legislation to give effect to the Commission’s 
proposal, and its views would naturally carry great weight. 


CONFLICTING VALUES 


So far, the suggestion seems to be that the Commission is in the 
game of consensus politics—itself somewhat less fashionable than 
was once the case. But suppose the consultation reveals—as will 
often be the case—a straightforward conflict between competing 
interest groups? And how much weight should be given to several 
thousand deeply felt letters urging in general terms the preservation 
of a blasphemy offence, as against all the arguments which can so 
cogently be deployed in favour of freedom of speech and 
publication? 


43 See the Report on Property Law: The Implications of Williams & Glyn’s Bank Ltd. 
v. Boland, Law Com. No. 115. 

“ See the Report on The Incapacitated Principal (Law Com. No. 122), published in 
1983. Significantly, legislation was almost immediately introduced to give effect to the 
proposals contained in that Report: see now The Enduring Powers of Attorney Act, 
1985 
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Is CONSULTATION REPRESENTATIVE? 


In any event, how representative is the consultation? The Law 
Commission has increasingly tried to publicise its provisional 
proposals, by producing pamphlets for mass distribution, but, 
although this may sometimes produce a clear impression (as with 
Minors’ Contracts,“ where the circulation of no less than 25,000 
copies of a pamphlet produced the clear message that the school 
boys and school girls of England did not wish to have contractual 
capacity thrust upon them)* this is by no means always so. The 
Law Commission distributed 46,000 copies of a pamphlet about 
opening the Land Register to public inspection, but received only 
some 400 replies”; and even on an issue of such great popular 
interest as the ownership of family property, which the Scottish 
Law Commission took exceptional steps to publicise by the use of 
pamphlets distributed to citizen’s advice bureaux, property centres 
and public libraries, apparently only 40 comments were received.* 


SOCIAL SURVEYS? 


What about the Social Survey as a means of ensuring a more 
representative response? Notwithstanding the assertion by the Law 
Commission in 1972 that it hoped to “evolve a standard procedure 
for harnessing social sciences to Law Reform which will become as 
much a part of our method as the working paper procedure 
itself“? only one survey has ever been commissioned by the 
English Law Commission, that into matrimonial property.°° But 
that survey, fascinating though. it is, also revealed some of the 
difficulties. How is the layman to be made to understand that there 
may be a difference between being entitled to assert a claim 
against one’s partner for a fair division of what we may call the 
family assets, and being entitled to assert that claim against an 
innocent third party—for example a person buying the property 
without any notice of such a claim and who may even, (as in one 
recently reported case*!) find himself, in consequence of the claim, 
obliged to live in a small motor caravan parked in various places 
on or near Hampstead Heath. And does the fact that the great 
majority of married couples opt for joint ownership of the family 
home advance or diminish the claim that such ownership should be 
imposed by law even on the minority who do not currently elect 
for it? It is perhaps not surprising that the English and Scottish 


45 Law Com. No. 134 (1984). ; 

*© It should perhaps be noted that the Commission received “over 90 replies from 
teachers, pupils (who generally submitted their views not as individuals but in the form 
of comments from whole classes) and parents.” (Law Com. No. 134, para. 1.14). 

47 Law Commission Nineteenth Annual Report 1983-4 para. 2.43. 

48 See the Report of the Scottish Law Commission, Family Law. Report on Matrimonial 
Property (Scot. Law Com. No. 86, 1984) para. 1.2. and Appendix B. 

43 Seventh Annual Report 1971-2 (Law Com. No. 50), para. 2. 

3° Matrimonial Property, (1972), J. E. Todd and L. M. Jones. 

51 Re Sharpe (A Bankrupt) {1980] 1 W.L.R. 219. 
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Law Commissions, each, unusually, furnished with their own social 
survey,” yet came to diametrically opposed views on this matter. 
The English Law Commission opted for a scheme of co-ownership 
of the matrimonial home; the Scottish Law Commission rejected 
proposals for the introduction of a scheme of statutory co-ownership 
of the matrimonial home, noting that “there was hardly any 
support on consultation” for such a scheme, and that some 
“commentators, indeed, expressed strong opposition.” 


VALUE JUDGMENTS ARE POLITICAL JUDGMENTS 


The truth seems to be that, although the consultation process has 
the well-recognised utility of enabling interest groups to participate, 
or at least appear to participate, in the formation of policy™, it 
does not provide a very reliable basis for what are essentially value 
judgments. Indeed, throughout my period of office as a Law 
Commissioner I constantly found myself asking the question—to 
which there rarely seemed to be an answer: whose interest should 
the Commission seek to advance?” Against this background it may 
not surprise you if I say that one as it seems to me, very good 
reason for a failure to implement a Law Commission Report may 
well be that the Government of the day has taken a different view 
from that taken by the Law Commission, or that it wishes to make 
its own assessment of political advantage and disadvantage and 


5 The Scottish. survey is A. J. Manners and I. Rauta, Family Property in Scotland 
(1981). 

5 In rejecting the concept of a statutory co-ownership scheme the Scottish Law 
Commission was heavily influenced by the response on consultation. The arguments of 
principle for and against such a scheme are carefully marshalled by the Commission in 
Scot. Law Com. No. 86, para. 3.10. The Scottish Law Commission conceded that the 
considerations might not be identical in the two countries: “In England there may be 
technical reasons for introducing this kind of scheme which do not apply in Scotland. In 
Scotland you can tell who owns a house by looking at the title. In England you cannot: 
people not on the title may have proprietary interests in the house and these interests 
may prevail over the rights of purchasers and lenders. The uncertainty in English law in 
this area may provide a reason, not applicable to Scotland, for introducing statutory co- 
ownership.” This feature of English law seems powerfully to have influenced the English 
Law Commission in repeating its support for statutory co-ownership in its Report on 
Property Law: The Implications of Williams & Glyn’s Bank Ltd. v. Boland (Law Com. 
No. 115, 1982, para. 112). 

54 There is an extensive literature on the role of pressure groups in the decision taking 
process. See in particular J. D. Stewart, British Pressure Groups (1958); A. Potter, 
Organized Groups in British National Politics (1961); S. E. Finer, Anonymous Empire, A 
Study of the Lobby in Great Britain (Revised ed., 1966); B. Frost (ed.), The Tactics of 
Pressure (1975); M. Ryan, The Acceptable Pressure Group (1978). 

55 Since this lecture was delivered there has been an interesting reference to the 
political nature of the Law Commission’s decision making process, and to the difficulty of 
obtaining guidance during the House of Lords debate on the Family Law (Scotland) Bill. 
Lord Wilson of Langside said (H.L.Deb. Vol. 457, col. 1268) that he was “beginning to 
wonder whether Law Commissions and other similar bodies are usurping the functions of 
government”; and Lord McCluskey said: “. .. the Scottish Law Commission is not a 
substitute for parliamentary scrutiny and for independent judgment. A former ‘Chairman 
of the Scottish Law Commission told me that he was deeply concerned at the fact that 
from time to time—in fact quite frequently—they had to take decisions which were 
essentially policy or political decisions with a small ‘p’ in relation to the reform of the 
law; and as there seemed to be little help forthcoming from outside, they took those 
decisions and incorporated them in their reports.” 
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possibly put forward a different solution from that advocated by 
the Law Commission. 


ARE GOVERNMENT DEPARTMENTS TO BLAME? 


There are those who believe that this would happen less frequently 
if government departments would respond adequately at the 
consultation stage. Lord Hooson, in the Lord Upjohn Lecture 
already referred to, puts this point of view very forcefully: 
“... it is notorious that Government Departments, to whom 
Law Commission Working Papers are submitted as part of the 
consultative process, simply do not comment. They ‘hold their 
fire’ and the Law Commission is left in the dark completely as 
to how a Government Department, intimately involved, is 
likely to react to a Bill drafted along lines set out in the 
Working Paper. This is an impossible and unacceptable state 
of affairs. It is born, I believe, of the determination of 
Government Departments to maintain old hegemonies and not 
to facilitate in any way, the influence of the new upstart body, 
- the Law Commission.” 


In my experience, however, the problem is slightly narrower 
than this would suggest. In many cases the Commission does 
receive a great deal of help from government departments affected 
by its proposals—from the Home Office, for example, on the 
practical implications in citizenship cases of the Commission’s 
proposals on IIlegitimacy, and (almost constantly) from the Lord 
Chancellor’s Department. What, however, government departments 
are reluctant to do is to commit themselves to acceptance of what 
may be a politically sensitive issue—for example, relating to the 
law of Landlord and Tenant. In short, departments are not 
generally willing to “approve the policy” of a draft Report. 

Can they be blamed for this reluctance? Might they not—indeed 
should they not—say that where decisions on such contentious 
issues are required they must be made by those ministers who 
happen to find themselves in office when the decision whether 
legislation be promoted on a particular topic, has to be taken in 
the light not only of those ministers’ political preferences but also 
of all the circumstances—including nowadays what is called “the 
availability of resources”—then prevailing? 


Is A SELECT COMMITTEE THE ANSWER? 


This does not mean that I think all is for the best in the best at 
least of all those worlds currently available to us. What is lacking 
in the present arrangements is the necessary element of politically 
representative and open discussion; and I agree, therefore, with 
those who have suggested that the parliamentary Select Committee 
procedure could help to overcome the problem. In my view such a 


56 (1983) 18 The Law Teacher, 67. 
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procedure would give some appreciation of the likely political 
dimension not only at the stage when proposals are under 
discussion, but also at the stage when a Report has been presented 
but not implemented. Hence I personally regret that no action has 
been taken on the recommendation of the Liaison Committee that 
the work of the Lord Chancellor’s Department be opened to 
examination by the Home Affairs Committee” at least in relation 
to the Lord Chancellor’s responsibility for the Law Commission. (I 
say nothing about the merits of the reasons advanced for excluding 
other aspects of the work of that Department now increasingly, as 
the present Lord Chancellor has acknowledged," in effect a 
Ministry of Justice from such scrutiny, save that such reasons do 
not apply to the work of the Law Commission.) Such a move 
might not be unwelcome to the Commission. Moreover it might do 
something to reduce the number of cases in which the Commission 
labours mightily to produce a Report which turns out to be. 
unacceptable on policy grounds. For at the moment a great deal of 
effort, and thus a great deal of public money may be wasted on 
producing a Report with draft legislation which will never be 
implemented. í 


THE Cost oF LAW REFORM 


Law reform on the Law Commission model is not cheap: the 
Commission’s direct cost is some £1.8 million pounds.°? Each law 
reform Report could thus cost as much as £250,000,” while the 
cost of the lengthiest Reports (for example that on Co-ownership 
of the Matrimonial Home) may well be much greater. Perhaps 
therefore there might with advantage have been some earlier 
exploration of the implications of a decision to create a special 
regime of community of property limited to the matrimonial 
home—possibly at the stage at which the full complexity of the 
legislation though necessary to give effect to this decision was 
becoming apparent. Again, a vast amount of public money must 
have been poured over the years into the project to codify the law 





57 See H.L.Deb. May 12, 1983, cols. 442-445. (WA) There has been no discussion in 
the present Parliament of this proposal. 

58 See his evidence to the House of Commons Home Affairs Committee: Fourth 
Report from the Home Affairs Committee 1980-81, Minutes of Evidence, Monday April 
23 (H.C. 412-ii, p.238). On the history of attempts to convert the Lord Chancellor’s 
Department into a Ministry of Justice, see G. Drewry, “Lord Haldane's Ministry of 
Justice, Stillborn or Strangled at Birth?” [1983] Public Admin. 396. 

5° This information was revealed (for the first time) in the Law Commission’s 18th 
Annual Report (1982-3), Law Com. No. 131, Appendix 4. 

® This figure has been arrived at by taking a more or less arbitrary figure for the costs 
attributable to consolidation and statute law revision, and dividing the remaining balance 
by the average number of law reform Reports produced each year. It cannot therefore be 
in any way accurate, the more so since a very significant item (£339,900) in the overall 
figure is attributable to the printing of Bills, Working Papers and other documents; and it 
may be that the cost of producing prints of successive drafts of consolidation bills is high 
enough seriously to distort the figures attributed to law reform. 
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of Landlord and’ Tenant, the prospects for which seem at best 
uncertain.° 


THE REAL PROBLEM OF Non-IMPLEMENTATION 


If we- accept, as I invite you to do, that there are many cases in 
which the Government has been perfectly reasonable in not 
implementing Law Commission Reports, the problem of non- 
implementation looks, in terms of scale, much less alarming than is 
often thought. Indeed, in many respects the record is now quite 
good, and certainly a lot better than seemed likely in 1980 when 
Sir Michael Kerr drew attention to the worries which were then 
felt., However, it would be wrong to say that there is no problem; 
what I am saying is that the problem is rather more complex than 
is sometimes thought. Let us exclude from the count those Reports 
for whose non-acceptance good reason is known to exist; and let us 
also exclude those on which consultation is still, reasonably enough, 
proceeding in Whitehall. We then find a remarkable and very 
disturbing fact. Almost all. the “unjustifiably” unimplemented 
Reports for the five-year period 1977-1982 in question deal with 
the criminal law.“ If we go further back and look at the 
unimplemented Reports dating from before 1977 we find that, 
again discounting those for whose non-implementation strong 
_ reason has been shown (for example, that dealing with Interpretation 
of Statutes, which, as a debate in the House of Lords revealed,“ 
had aroused the opposition of the Law Lords and other members 
of the judiciary, the parliamentary draftsmen and the solicitors’ 
profession) we are left with Reports dealing with the law of 
Landlord and Tenant,® and the Report déaling with the Formalities 
for Marriage.® There is thus a remarkably high correlation between 
“failure” and the fact that the Homie Office or sometimes the 
Department of the Environment is responsible for legislation on a 
topic on which the Commission has reported. I have already 
quoted Lord Hooson’s reference to the determination of certain 
government departments to preserve’ old hegemonies; and those 
who see this as a sufficient explanation will be reinforced in their 
belief by the disclosure in the Crossman diaries,” a’ work more 
stimulating than many works of fiction, that two departments 


§ See Seventeenth Annual Report 1981-2 (Law Com. No. 119), para. 2.65; and 

Eighteenth Annual Report 1982-3 (Law Com. No. 131), paras. 2.53-6. 
Above note 19. 

® For further details, see note 22. ` 

6 See H.L.Deb. 13 February, 1980, cols. 276-306; see also H.L.Deb. 13 April, 1981, 
col. 796. 

6 Law Com. No. 67 oo. 

& Law Com. No. 53 (above). 

§7 See R. Crossman, ‘The Diaries of a Cabinet Minister, Vol. I, (1975) p.56. (The 
Home Secretary said “he wasn’t going to have his criminal law mucked about by law 
commissioners”.) 
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opposed the creation of the Commission, and were nearly successful 
in their opposition. The truth seems to be that the Commission has 
been comparatively unsuccessful in law reform work in areas falling 
within the responsibility of the great departments of state such as 
the Home Office. 

Perhaps this is an explanation for the success, already referred 
to, of the Law Commission in relation to family law. It would: be 
difficult to think of a subject so dominated by matters of social, 
ethical and political judgment as to make it seem wholly 
inappropriate for the peculiar expertise of the Law Commission— 
dominated by professional lawyers who, moreover, were for the 
first 19 years of its existence all men.® Is it excessively cynical to 
see the reason for this apparently surprising success as being that 
the private law is largely the departmental responsibility of the 
Lord Chancellor’s Department, with its close working relationship 
with the Law Commission, and which is also preponderantly 
staffed, at the policy-forming level, by professional lawyers? 

What has been said so far only relates to the private law, and 
even in that limited sphere, the question of the extent to which 
advisory bodies can hope to be successful when their proposals 
directly affect the interests of more than one government department 
is an interesting and difficult one. What is even more interesting 
and difficult is the extent to which it is possible to achieve reforms 
which seek to integrate the private law and the social services or 
indeed tax policy. Although my general theme is that the extent 
of non-implementation’ of Law Commission Reports is often 
exaggerated, this may well be precisely because on the whole the 
Commission has kept away from border-crossing reforms of this 
kind; and it has to be said that there is a disturbingly high 
correlation between Committees whose proposals go beyond mere 
reform of private law—for example, the Finer Committee on One- 

. Parent Families,” the Payne Committee on Enforcement of Debt,” 
and the Pearson Commission on Civil Liability and Compensation 
for Personal Injury”—and non-implementation. This is not only 
intrinsically depressing. As the Law Commission has pointed out” 
it “becomes very difficult for [it] to plan its work if the Government 
does not express a view on recommendations within a reasonable 
time after delivery of the relevant Reports.” In particular (the 





8 See, to this effect, Lord Hailsham of St. Marylebone in the course of the debates on 
the Enduring Powers of Attorney Bill, H.L.Deb. Vol. 457, col. 1119) “I believe it could 
probably be said that the Lord Chancellor’s Department has been more successful in 
sponsoring legislation than perhaps some of the others. However it is not for me to 
criticise.” He also referred to the problems of finding parliamentary time for law reform 
bills, and to the difficulties of promoting legislation which involved public expenditure. 

© Ms. B. M. Hoggett, Reader in Law at the University of Manchester, was appointed 
a Law Commissioner on May 1, 1984. 

‘7 Cmnd. 5629 (1974). 

7 Report of the Committee on the Enforcement of Judgment Debts, Cmnd. 3909 (1969). 

7 Cmnd. 7054 (1978). 

3 Fifteenth Annual Report 1979-1980 (Law Com. No. 107), para. 1.6. 
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Commission said) the absence of a policy decision on many of the 
recommendations in the Pearson Report made it “impracticable” 
for the Commission to continue to work in tort and related fields. 


THE PROBLEM OF “RESOURCES” 


One of the reasons why the Law Commission has avoided any 
involvement in broader issues of social policy of the type just 
referred to is that it has always been conscious of constraints 
imposed by cost factors. In recent years the impact of arguments 
based on the availability of resources has become much greater; 
and it is now well known that all law reform proposals are 
rigorously examined in the.light of their potential impact on public 
expenditure. The Law Commission has no involvement in this 
process; but if it were better able to assess the likely impact of its 
proposals this could on occasion perhaps improve prospects of 
implementation. For example, I have referred to the fact that the 
Commission’s proposals on Illegitimacy have been accepted for 
implementation “when resources become available”; but it is now 
beginning to appear as if there may well be a significant delay in 
implementing that Report, presumably for “resource” reasons. No- 
one outside the machinery of government knows what the resource 
implications of the Commission’s proposals are thought to be; but 
if (for example) it is feared that the cost of implementing the 
procedure for parental rights applications by the parents of a non- 
marital child would be prohibitive, it is perhaps reasonable to 
suppose that the Commission would have wished to consider how 
central were those particular proposals to its overall policy. If, on 
the other hand, it is feared that the cost of opening the superior 
courts to applications for financial support for a non-marital child 
will be excessive the Commission might just as well have abandoned 
the whole exercise, since no-one could begin to justify a system of 
law under which children who happen to have been born out of 
wedlock are for that reason and that reason alone denied access to 
any save the lowest court in the judicial hierarchy. 


THE PROBLEM OF DEPARTMENT RESPONSIBILITY 
Who is in Charge? 


Even to begin adequately to explore this would strain the tolerance 
of the most patient; but we should note that, at the time when the 
Commission was established, it was envisaged that it would be the 
Commission which would take charge of “the steering wheel of law 
reform.” It would not itself necessarily carry through the 
examination of all the programme items. Some would be considered 
by the Law Reform Committee or Criminal Law Revision 
Committee (which were, it was decided after some controversy, to 
remain in existence), others would be “undertaken by the 


74 H.C.Deb. Vol. 265, col. 105. 
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government department concerned; or, “particularly where import- 
ant social questions may arise” the topic might be referred to a 
Departmental Committee or Royal Commission.” 


The Commission’s Compromises 


In practice, things have not quite worked out in that way. The 
Commission has had to compromise—sometimes fending off 
demands that it should give advice to a department on a matter 
with which the Commission may not directly be concerned”—but 
more significantly in seeking to establish what might be called 
zones of influence. Thus, in the case of the criminal law, the 
arrangement appears to have been made that the Law Commission 
with its commitment to codification should examine the common 
law offences, whilst the Home Office (with the assistance of the 
Criminal Law Revision Committee) should remain responsible for 
statutory offences. It cannot be said that the outcome has been 
entirely happy. It has led the Commission into such controversial 
and emotive areas as treason, criminal libel and blasphemy; and 
even to what some may think the absurd result of the Law’ 
Commission seeking to consider the (hardly uncontentious) common 
law public order offences of riot, unlawful assembly and affray in 
isolation from the—in practice—much more commonly used 
statutory offences such as obstruction. The truth seems to be that 
today there are few areas of the criminal law which do not have 
acute political implications. Of course, there is a benefit in the very 
careful analysis of the existing law, the perceived field of choice for 
reform, and the submissions of detailed proposals to outside 
consultation; but it cannot be expected that recommendations 
made by the Law Commission are necessarily going to attract 
immediate government support. Apart from anything else, the 
timing may not be right. 

For myself, I do not find it easy to see on what basis one can 
reasonably expect a department with daily involvement in the 
detailed administration of policy, with all that that entails in terms 





75 Cmnd. 2573 (1965); sec also per Sir Eric Fletcher (H.C.Deb. Vol. 265, col. 55). 

% In its Fourteenth Annual Report 1978-1979 (Law Com. No. 97), para. 1.3 the 
Commission referred to the fact that requests for advice were frequently made of the 
Commission or individual Commissioners, and said: “We recognise that we must give 
assistance whenever we can, and we appreciate being kept informed of all potential law 
reform developments. Some of those in the international ficld can have far-reaching 
effects on our law which would be inconsistent with its systematic devclopment or 
otherwise undesirable, and we feel that we must try to comment whenever this is 
apparent. However, this work can be very demanding, time-consuming and disruptive of 
the work we arc doing on planned projects. We also feel that we could make a more 
positive contribution if we were kept informed of the general response to the departmental 
consultation, of the progress of the various international initiatives and of the 
governmental policies towards the projects as they crystallisc.” This passage highlights 
the difficulties faced by the Commission. On the one hand it really’needs to be kept fully 
in touch if it is to play a useful part; on the other, the more involvement there is, the 
more difficult it is for the Commisson to carry out the work to which it is committed. 


Sept. 1985] THE POLITICS OF LAW REFORM 513 


of political input from Members of Parliament and others, to 
abandon its responsibility for the formulation of reform proposals 
to any outside body, however distinguished. Of course, it may very 
well welcome an outside view on certain aspects of. policy. That is, 
after all, why we have Departmental and Inter-Departmental 
Committees (many of them, of course, unlike the Law Commission, 
containing representatives of various competing interest groups), 
and why we have, or used to have, Royal Commissions.” But 
ultimate responsibility the Department must necessarily preserve; 
and its views, both about policy and as to priorities (for example, 
as to the need for legislation which would clarify the marriage 
laws, but no doubt at the expense of a lot of well-meaning debate 
on the institution of marriage) may not be the ‘same as a lawyer’s.” 


The Select Committee a Solution? 


Could the involvement of a Select Committee help here? The 
answer, I believe, is “up to a point, indeed an important point, but 
only up to a point.” Such a Committee would provide a forum for 
the discussion of matters of difficulty—such as the proper sphere of 
activity of the Law Commission in relation to the criminal law. 
That is not to be despised: most progress is achieved by pressure, 
and the part which Select Committees can play in securing a 
response is already apparent from the astonishing speed with which 
the D.H.S.S. has produced a response to the proposals in relation 
to children in care by the Select Committee on Social Services.” 

I personally doubt whether much more can be achieved short of 
a major restructuring of departmental responsibilities—involving, 
for example, a transfer of responsibility for reform of the criminal 
law from the Home Office to the Lord Chancellor/Minister of 
Justice. Certainly the problems to which the present arrangements 
give rise are often not fully appreciated or example; one might 


7 See generally H. W. Clokie-and J. W. Robinson, Royal Commissions of Inquiry 
(1937); C. J. Hanser, Guide to Decisions: The Royal Commission (1965); T. J. Cartwright, 
Royal Commissions and Departmental Committee in Britain (1975); G. Rhodes, Committees 
of Inquiry (1975); L. A. Hallett, Royal Commissions and Boards of Inquiry (1982). An 
inside view is given by Lord Benson, GBE, FCA, and Lord Rothschild, GBE, GM, FRS 
in “Royal Commissions: A Memorial” [1982] Public Administration 339-348; and the 
Report of the Departmental Committee on the Procedure of Royal Commissioris (1910, 
Cd. 5235) is still of interest. 

78 See the comments made by the Law Commission, in the context of a reference to 
the non-implementation of its Report (Law Com. No. 53) on Solemnisation of Marriage, 
on the enactment of the Marriage Act 1983. “On the one hand, the substance of the 
changes will no doubt be warmly welcomed; but, on the other, piecemeal reform of this 
kind has an unfortunate effect not only on the state of the statute book but also on its 
clarity, The enactment . . . contributes to the complexity of the marriage law and renders 
the prospect of any future rationalisation more burdensome, and thus less probable. It 
appears, however, that a major rationalisation and consideration of the present law on 
marriage does not command high priority”: Eighteenth Annual Report 1982-3 (Law Com. 
No. 131, para. 2.41). 

n See Children in Care. Government Response to the Second Report from the Social 
Services Committee, Session 1983-4 (Cmnd. 9298) (1984) which was published only some 
four months after the Committee’s lengthy Report. 
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refer to the implications for Law Reform, (including such matters 
as conciliation) of: the fact that the Home Office is departmentally 
responsible for marriage and for the Magistrates’ Domestic Courts; 
whereas the Lord Chancellor is responsible for divorce and for the 
superior courts. The D.H.S.S. may also be involved by reason of 
its responsibility for children in care, vital statistics registration, 
and so on. Do the costs of change (never to be underestimated) 
outweigh the likely gains from a more coherent and modern 
structure? That is, perhaps, a subject for another occasion. 


CONCLUSION — 


Underlying my reluctance to accept as self-evident the proposition 
that responsibility for all law reform (whatever that may mean) 
should be vested in a single department is the fact that I am not an 
enthusiast for extending the understanding of “law reform” so that 
it increases the part played by lawyers, to the restriction of the part 
played by others in the process. Lawyers certainly have their part 
to play—remarkably and regrettably it is only lawyers who in 
practice understand the subtleties of the legislation governing the 
availability of divorce, for example, or that of child care. Lawyers 
must expound the law; and perhaps they must consider how far the 
possible approaches to change can be translated into statutory 
provisions; but it is not for them to arrogate to themselves 
_ responsibility for determining which course of action should be 

taken. One of the most welcome developments in legal education 
in recent years is that most (if not all) law teachers now accept that 
the law is best- studied in context, and that the student should not 
only be a master of what is (sometimes pejoratively) referred to as 
“black letter law” but that he or she should be alive to the 
implications for policy of the law and particularly of its application 
in practice. But this very awareness to my mind also has the 
corollary that, although as citizens we may have our preferences 
between competing social values, it is not for us as lawyers to seek 
to conceal] the source of those preferences, and to claim that they 
are dictated by some particular legal skill. 

You will have gathered that I believe the extent of the problem 
of non-implementation is exaggerated, and the- belief that it can be 
cured by giving more power to the lawyers is positively dangerous. 
The true answer to the question: what is the proper sphere for the 
Law Commission’s activities- may best be found pragmatically—by 
analysing the experience of where it has in fact been effective. It 
may be that this will lead to the Commission dropping some of its 
early ambitions, and that it might for example better use its 
resources in dealing with the numerous small scale problems which 
reduce the efficiency of the legal system, for example in the land 
transfer process, rather than in the original ambitious plans for 
codification. 
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The existence of an independent body to some- extent bridging 
the gap between government and the governed is of enormous 
significance; consider for example the Commission’s recent attempts 
to open up discussion of reform of the whole process of civil 
procedure.” But I equally believe that.the Commission should be 
realistic about what it is doing. One of Ibsen’s heroes,® returning 
from a distressing encounter with the political realities of a 
campaign against what we now call environmental pollution, 
observes sadly that one should not go out to fight for freedom and 
justice wearing one’s best trousers. So, law reformers should not 
expect to engage in the business of political decision taking without 
expecting that sometimes those decisions will be questioned. 

STEPHEN CRETNEY* 
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ANNEX: SELECTED READINGS ON THE LAw CoMMISSION 


The establishment of the Law Commission was advocated in G. 
Gardner and A. Martin, Law Reform Now (1963). 


The Law Commissions Act 1965 was foreshadowed by a White 
Paper, Proposals for English and Scottish Law Commissions Cmnd. 
2573 (1965). : 


Much has been written about the Law Commission and its work; 
and it may be helpful to list the more important sources. The most 
extensive treatment is J. H. Farrar, Law Reform and the Law 
Commission (1974) but this is now somewhat dated. The 
contribution of the Law Commission to Law Reform and its 
significance is also most fully considered in this work and it is 
critically evaluated in a historical context in O. R. McGregor, 
Social History and Law Reform (1981). 


The most stimulating extended consideration from an insider’s 
perspective (Law Reform—the British Experience, the Jawaharal 
Nehru Memorial Lectures, by Lord Scarman) is unpublished 
although an extract has been printed in M. Zander, The Law 
Making Process (1980), p.297. 


Other relevant works by Lord Scarman are: 

Law Reform, The New Pattern (1967); 

Law Reform, The New Pattern (Lindsay Memorial Lecture, 
‘Keele, 1967); C 

“Law Reform: The Experience of the Law Commission” (1968- 
9) 10 J.S.P.T.L. 91; . ' 

“Law Reform: Lessons from English Experience” (1968-9) 3 
Man. L.J. 47; i f 





© See Eighteenth Annual Report 1982-3 (Law Com. No. 131), paras. 1.6-7. 

81 Dr. Thomas Stockman, An Enemy of the People, Act 5. 
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Toronto L.J. 257; 

A. Martin, “Methods of Law Reform” (Inaugural Lecture, 
Southampton University 1967); 

“The Machinery of Law Reform”, by; 
A. Martin, in P. Archer, and A. Martin, (eds.), More law reform 

now: a collection of essays on law reform (1983); 


A. L. Diamond, “The Work of the Law Commission” (1976) 10 
L. Teach. 11; 

A. L. Diamond, “Law Reform and the Legal Profession” (1977) 
51 A.L.J. 396; 

A. L. Diamond, “A Philosophy of Law Reform” (1978) Malayan 
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S. M. Cretney, “The Codification of Family Law” (1981) 44 
M.L.R. 1; 
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(1981) 3 Liverpool L.Rev. 13; 
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(1982) 6 The Trent Law Journal 19; 
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“JURY PACKING: A THING OF THE PAST?” 


SEVERAL years have elapsed since the issue of jury vetting caused 
controversy amongst both liberal academics and pressure groups as 
‘well as in the press.’ The issue of vetting potential jurors for their 
suitability to serve on a jury’ had come to the fore during the 
period 1978 to 1980 originally as a result of the ABC Official 
Secrets trial in which it became apparent that such a practice had 
taken place. The resultant furore led to a statement by the 
Attorney General, Mr. Sam Silkin, stressing the need for vetting in 
certain “serious” cases and publication of the Attorney General’s 
guidelines setting out the instances when it would be authorised. 
This was followed by the Anarchists’ Trial? in 1979, when again 
jury vetting was an issue, along with two Court of Appeal decisions* 
the second of which gave judicial authority to the practice of jury 
vetting on a scale wider than envisaged by the Attorney General’s 
guidelines. Consequently these guidelines were modified by the 
present Attorney General, Sir Michael Havers, in the summer of 
1980, seemingly to take account of this decision.° 

Between the autumn of 1980 and the spring of 1985, however, 
jury vetting became something of a forgotten issue, despite the 
claim that the revised guidelines would fail to “still the controversy 
surrounding jury vetting.” So much did this prove to be the case 
that some recent books on the criminal justice system either 
underestimated the impact of these developments’ or ignored the 
legal and administrative arrangements currently prevailing.* The 
trial of Clive Ponting in February 1985 brought the issue into 
public view. The aim of this article is consequently to show that 
much of the concern over jury vetting expressed in the period of 
1978-1980 still remains relevant, and that in fact it can now be 
seen as part of a more general trend towards the erosion of civil 
liberties in this country. First however it is necessary to establish 





1 See e.g.H. Harman and J. A. G. Griffith Justice Deserted: The Subversion of the Jury 

(1979); E. P. Thompson “Trial by Jury” New Society 29/11/79; J. F. McEldowney “Stand 
‘by for the Crown” [1979] Crim.L.R. 272: For comment see L.A.G. Bulletin July and 

September 1980 as well as New Society 7/8/80, The Observer 23/9/79; Sunday Times 
23/9/79. 

2 While the jury is found in a number of stituations in the English legal system, the 
concern here is with the jury in the Crown Court—which is its most important role. 

3 R. v. Bennett (Unreported) but see Daily Telegraph 27/9/79 and following days. 

4 R. v. Crown Court at Sheffield, ex p. Brownlow [1980] 2 All E.R. 444; R. v. Mason 
[1980] 3 All E.R. 777. 

5 For useful descriptive accounts of these developments see P. Denham A Modern 
Introduction to Law (1983), pp.94-95 or T. Ingman, The English Legal Process (1983), 
pp.117-118. See also Harman and Griffith op.cit. 

6 “Jury Vetting—Parliament must act now” Editorial L.A.G. Bulletin September 1980 

199. 
= See Ingman op.cit. p.119. 

8 See M. Fitzgerald and J. Muncie, Systern of Justice (1983). This book still refers to 
the 1978 guidelines, ignoring both subsequent Court of Appeal decisions and the 
consequently revised 1980 guidelines. 
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the basis on which juries are selected under the English legal 
system. i 


THE PRINCIPLE OF RANDOM SELECTION 

AN essential principle underpinning the jury in the English legal 
system is claimed to be that of random selection, namely that from 
the constituency of potential jurors no attempt should be made to 
select “appropriate” jurors. Thus the Report of the Departmental 
Committee on Jury Service stated in 1965, “A jury should represent 
a cross-section drawn at random from the community, and should 
be the means of bringing to bear on the issues the corporate good 
sense of that community.” Similarly in a Practice Note in 1973, 
Lord Widgery, as Lord Chief Justice, stated, “A jury consists of 12 
individuals chosen at random from the appropriate panel.”!° Lord 
Denning also fervently reiterated this principle in his judgment in 
R v. Crown Court at Sheffield, ex p. Brownlow": “Our philosophy 
is that the jury should be selected at random, from a panel of 
persons who are nominated at random. We believe that 12 persons 
selected at random are likely to be a cross-section of the people as 
a whole and thus represent the view of the common man.” 

This approach towards the selection of juries does not necessarily 
prevail in other legal systems. Most notably in the United States 
the approach is directly the opposite, as Lord Denning noted in 
the above judgment. Talking of different philosophies towards jury 
selection he stated, f 

“One philosophy says that the parties to a dispute ought to 
know whether the jurors are suitable to try the case. They 
ought to have access to the antecedents of the persons on the 
panel [of potential jurors] so that they may be able to object 
to those who are unsuitable to sit in judgment. That philosophy 
prevails in the United States of America. So much so that the 
parties in that country can cross-examine the potential jurors 
before they are sworn; not only about their previous 
convictions, but also on their occupations, their views on this 
matter or that which may arise in the course of the hearing, so 
as to see if they are prejudiced in any way.”!” 


This approach reached its extremes in the spring of 1984 in the 
trial of John De Lorean. In an attempt to screen the jury, with the 
alleged aim of ensuring a fair trial, potential jurors were asked 
such questions as whether they had ever “snorted” cocaine, ever 
driven a De Lorean car or believed that the American legal system 
favours the wealthy. The upshot of this was that the first 50 


° Report of the (Morris) Departmental Committee on Jury Service Cmnd. 2627 (1965) 
para. 53. 

10 Practice Note [1973] 1 All E.R. 240. 

11 [1980] 3 All E.R. 452. 

12 Ibid. 
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potential jurors were all rejected”? and it took a period of over five 
weeks for a jury to be empanelled.™* 

The system of selection in the English legal system avoids such 
time-consuming techniques by its reliance on the principle of 
random selection, although it has never been a sacrosanct principle. 
Until the early 1970s, for example, while individual selection was 
not claimed to be a feature of the jury system, the constituency 
from which jurors came from did not result in juries being a cross- 
section of ‘the community. The main reason for this was the 
requirement of a property qualification, “which excluded many 
women, lower social class and young people.” In any case, in 
terms of individual selection, both prosecution and defence have 
certain powers to prevent individuals sitting on a jury and thereby 
influence the selection process to their own advantage if they so 
desire. Since the Criminal Law Act 1977, the defence is entitled to 
object to up to three prospective jurors without being required to 
give reason’® Prior to 1977 this peremptory right extended to seven 
challenges.’ As well as this the defence, like the prosecution, have 
the right to challenge a prospective juror “for cause,” that is, to 
indicate to the court why an individual should not act as a juror in 
that particular case. This challenge “for cause” is however rarely 
invoked by defence counsel because, “since 1973 the defence has 
not been permitted to question jurors or to know their 


occupations.”’® f 


While the prosecution in theory has no peremptory challenge, in 
practice it has more substantial rights of challenge without the 
requirement of giving reason than does the defence, since it may 
ask any potential juror to “stand by for the Crown.”” This results 
in the individual going to the end of the panel,” being called upon 
again only if the panel is exhausted: In fact this “stand by” power 
is the basis for challenging potential jurors after having been 
checked by the prosecution for their suitability to serve. This 
practice had been taking’ place for a number of years, and until 
1978 in secret. It was only in that year that it was officially 
admitted, by the then Attorney General in Parliament, that such a 
practice had been going on “at least since 1948, and probably since 
a great deal earlier than that.””! 


13 See The Observer 1/4/84. 

4 See The South Wales Echo 10/4/84. 

15 B, Roshier and H. Teff, Law and Society in England (1980), p.126. 

16 Note that in a case involving more than one defendant, each has the right to three 
peremptory challenges. . 

Y Harman and Griffith indicate that such a right originally extended to 35—op.cit. 
p-19. 

18 Roshier and Teff op.cit. p.125. 

1 For a discussion of the origin of this “stand by” power see McEldowney op.cit. 
p.273. 

% The jury panel is the group of individuals called to attend for jury service selection. 
The number varies, and sometimes one panel is called to cover jury requirements for 
more than one case. In the one instance where the writer undertook jury service the 
panel was approximately 30 for only one case. 

2 H.C.Deb., Vol. 958, col. 28 13/11/78. 
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` While in the rhetoric of the jury, random selection is presented 
as the essential principle of jury selection in the English legal 
system, it has never enjoyed an absolute position, being subject to 
some modification. Nevertheless, recent developments have made 
fundamental attacks on the random selection principle, and it is to 
the current provisions (both legal and administrative) covering the 
selection of juries. that we must now turn. - ` ; 


CURRENT PROVISIONS ON JURY SELECTION 
Juries Act 1974 


Under section one of the Juries Act 1974, all individuals who are 
between 18 and 65, included on the electoral.register, and resident 
in the United Kingdom for at least five years since the age of 13 
are eligible for jury service.: Certain individuals however are 
ineligible, that is not entitled to serve, while others who have been 
subject to certain sentences of imprisonment are disqualified. A 
third: group are ‘those who are “excused”, i.e. a person’ in this 
category can choose whether or. not to undertake jury service. 

‘Part I of Schedule 1 of the Act provides that ineligible persons 
include the judiciary, others concerned with the administration of 
justice (e.g. barristers and: solicitors), the clergy and the mentally 
ill. Part II of this Schedule establishes. that any person who has at 
any time been sentenced in, the United Kingdom either to 
imprisonment to life, or for a term of five years or more, or has 
been detained during Her Majesty’s pleasure shall be disqualified 
from jury service. Similarly any person who within the last 10 years 
has served any part of a sentence of three months or more or been 
detained in a Borstal institution will also be disqualified. The Juries 
Disqualification Act 1984” has:extended the scope of this last basis 
of disqualification by providing that anyone who within the last 10 
years has served any custodial sentence or received a suspended 
sentence or been made the subject of a community service order 
will be disqualified. It also disqualifies for five years anyone placed 
on probation. _ f ok a l 

` Part III of Schedule 1 of the. 1974 Act also allows members of 
both Houses of Parliament, full-time members of the armed forces 
and those from the medical, nursing and similar professions, to be 
excused from jury service. | ed ae oe o. 

‘Under sections 2, and 5 of the Juries Act, responsibility for 
summoning jury panels lies with the Lord Chancellor, but in 
practice it is delegated to court officers at individual Crown Courts. 
From an electoral register marked to. indicate. those eligible, the 
officer, in accordance with the random selection principle, is 
supposed to make a random list of those who he wishes to call for 
ee ee 


2 The Juries Disqualification Bill 1984 was a Private Member’s Bill, introduced by Mr. 
John Watson, Conservative M.P. for Skipton and Ripon. Its aim, according to Mr. 
Watson during its parliamentary passage, (see The Times 24/3/84) was to disqualify a 


further 250,000 former offenders from jury service. 
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jury service.” It is claimed that since 1981 this involves “a system 
of random numbers.”™ 

It has already been shown, however, that both the prosecution 
and defence have certain prima facie limited powers to influence 
the randomness of selection. In fact the recently published Attorney 
General’s guidelines on jury vetting and the Court of Appeal 
decision in R v. Mason” in 1980 have provided the prosecution 
with the potential to influence the membership of juries greatly, by 
allowing the police to check the jury panel list to establish whether 
they think the potential jurors are “suitable” or not. , 


Attorney General’s Guidelines on Jury Vetting—1978 Version 


Under the 1978 version of the guidelines, it was stated that in 
“certain exceptional types of cases of public importance” the 
disqualification criteria of the Juries Act would “not be sufficient to 
ensure the proper administration of justice.”*° While the guidelines 
claimed that it would be impossible to define such cases precisely, 
broadly speaking they were: “Para. 4(a) serious offences where 
strong political motives were involved such as I.R.A. and other 
terrorist cases and cases under the Official Secrets Act 1911 to 
1939, and (b) serious offences alleged to have been committed by a 
person or persons believed to belong to a gang of professional 
criminals.” 

The reasons why, according to the guidelines, the vetting of 
potential jurors was required in these particular cases were set out 
in paragraph 5: 


“In these cases the circumstances may indicate that potential 
jurors may be susceptible to improper pressure or may, 
because of extreme political beliefs, be biased against either 
the prosecution. or the defence. It is emphasised that a juror’s 
political connections are wholly irrelevant unless they are of so 
extreme a character as to make it reasonably likely that they 
will prevent the juror from trying a case fairly or that he may 
exert improper pressure on his fellow jurors. In official secrets 
cases there is the additional factor that it may be anticipated 
that some of the evidence will be heard in camera, when the 
possibility of a potential juror making improper use of that 
evidence, voluntarily or under pressure, may need to be borne 
in mind.” 


The sources of information from which these guidelines authorised 
a check to be made were the police’s own criminal records, Special 


edt 


23 s 6 of the Act gives exceptional powers to summon persons within the vicinity of the 
court if the jury, as constituted via the formal procedure, is nevertheless incomplete. 

% Denham. op.cit. p.93. 

235 R. v. Mason [1980] 3 All E.R. 777. 

26 A.G. Guidelines 1978 para. 3. (See [1980] 2 All E.R. 457). 
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Branch records”’ and checks with local C.I.D: officers on whether 
a potential juror is.an associate of an accused person or known to 
be sympathetic or antagonistic to his cause. Paragraph 6 however 
stated that “no general inquiries beyond a check of police records 
are to be made save to the limited extent that may be needed to 
confirm the identity of a juror about whom the initial check has 
raised serious doubts.” a 

The guidelines clearly stipulated that any jury-vetting could only 
be undertaken with the personal authority of the Director of Public 
Prosecutions or his deputy, who had to report to the Attorney 
General if authority was given. Paragraph 8 stated that prosecution 
counsel should only use the information so ‘obtained to ask a 
prospective juror to “stand by” if it afforded to him strong evidence 
that the juror’s views would fall into any‘of the categories outlined 
in paragraph 5. ` 

The’ 1978 guidelines specifically stated that there was no duty to 
disclose to the defence situations where a potential juror was asked 
to “stand by” as a result of jury vetting, although where the 
vetting, on the contrary, revealed bias against the accused the 
defence should be given an indication of why that potential juror 
might be inimical to their interests. However, when such information 
“is not based on criminal records, it may not be possible to give 
the defence more than a general indication of its nature. . . .”28 


R. v. Mason 


In 1980 a decision of the Court-of Appeal (Criminal Division) had 
an important impact on jury vetting and on the Attorney General’s 
guidelines. This case had been preceded exactly three months 
earlier” by the Court of -Appeal (Civil Division) case of R. v. 
Crown Court at Sheffield, ex p. Brownlow when Lord Denning, in 
an obiter statement, said, 


“To my mind it is unconstitutional for the police authorities to 
engage in ‘jury vama So long as a person is eligible for jury 
service, and is not disqualified, I cannot think it right that, 
behind his back, the police should go through his record so as 
to enable him to be asked to ‘stand by for the Crown’.”*° 


In R. v. Mason this view was rejected. The case centred'on the 
activities of the Northamptonshire police force in vetting jury 
panels by checking police records. Ostensibly, this was to ensure 
that no one was disqualified under Part II of Schedule 1 of the 





77 The Special Branch are the overtly political arm of the police see T. Bunyan, The 
Political Police in Britain.(1977) Chap. 3. Their records include a wide’ variety of pieces 
of information on numerous individuals and not merely instances of criminal offences. 
For an outline of the nature of their records see Bunyan pp.135-139. 

-2 para. 10. Attorney General’s Guidelines: 1978. ° ° ` ao ty 

2 The Brownlow case was heard on February 21 and 22 and judgment was given on 
March 3, whereas the Mason case was heard on May 22 and 23 and judgment given on 
June 3. jae 

30 [1980] 2 All E.R. 453: 
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Juries Act 1974 because of any previous convictions, though other 
information not disqualifying a potential juror was also given to 
prosecution counsel. It was left to counsel to decide whether to use 
this evidence to ask jurors to “stand by.” This direct contravention 
of the 1978 guidelines was a general policy of Northamptonshire 
police force in that all jury panels were checked as a matter of 
routine.*! The Court of Appeal in Mason nevertheless pointed out 
that the Attorney General’s guidelines, “were not directions having 
the force of law” and proceeded to give judicial authority for 
police checking of jury panels against their own records of criminal 
convictions, although Lawton L.J: pointed out that the court was 
“not ... concerned in any way with, and [would] make no 
comment on, the giving to prosecution counsel. of information 
other than that relating to convictions, or with the desirability of 
making other inquiries about members of a jury panel.”” 

The rationale of the Mason decision was twofold. In the first 
place it was contended that : 


“ 


. some scrutiny of jury panels is necessary if disqualified 
persons are to be excluded from juries. The police are the 
only authority able to do this. Since it'is a criminal offence for 
a person to serve on a jury knowing that he is disqualified, for 

_ the police to scrutinise the list of potential jurors to see if any 
are disqualified is to do no more than perform their usual 
function of preventing the commission of offences.”? 


In other words, checking police records to ensure that the provisions 
of the Juries Act are not breached is a mere upholding of the law. 
This does not however, cover passing on information not 
disqualifying potential jurors to prosecution counsel to decide 
whether to invoke the ‘stand by’ procedure. Yet this procedure too 
was justified on the grounds that it would ensure that in a particular 
case no one “unsuitable” [would] sit-on a jury. . .”.** The definition 
of “unsuitable” is however left entirely to the discretion of the 
police’ and prosecution counsel! ay 


_ Attorney General’s Guidelines on Jury Vetting—1980 Version , 


In light of the decision in R. v. Mason, Mr. Silkin’s successor as 
Attorney General published a revised set of guidelines, with the 
aim of embracing the changes introduced by the case. These 
guidelines are still in force. There are three separate parts; a 
general statement on jury checks by the Attorney General; the 





31 Such a practice was condemned by the present: Attorney General in Parliament on 
February 25, 1980. See H.C.Deb., Vol. 979, col. 1948. : 

32 [1980] 3 All E.R. 784. 

33 Ibid. pp.784-785. 

% Ibid. p.785. 
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guidelines themselves; -and .an- annex, which constitutes a set of 
recommendations by the Association of Chief Police Officers.*5 
In the general statement, the Attorney General states that 

“A distinction must be drawn between ‘checks ‘to which: my 
guidelines refer, namely checks on the records of police Special 
Branches, and checks of criminal records which may be made 
for the primary purpose of preventing persons who are 
disqualified by. reason of their poe convictions from sitting 
on a jury. It is a criminal offence for a disqualified person 
knowingly to serve on a jury, and a check.of criminal’ records 
of the members of a panel is a matter for the public. That was 
recognised by the Court of Appeal in R v. Mason as a proper 
thing to be done. The Association of Chief Police Officers . . . 
is making recommendations to its members as to the 
circumstances and procedures relating: to checks on criminal 
records and these will be annexed to my guidelines ... the 
checks, which for convenience I shall refer to-as ‘authorised 
checks,’ and to which my guidelines refer are checks which go 
beyond criminal records and for purposes wider than the mere 
discovery of convictions.”*° oe weed 


The first change from the 1978 guideline therefore is that the 
sources of information covered by the 1980 guidelines do not 
embrace police criminal records. It should consequently be clear 
that since 1980 the police have been able to check these records as 
a matter of course and pass on to prosecution counsel any 
information so contained, even if it does not statutorily disqualify a 
potential juror.” Yet one should note that the aforementioned 
general statement of the Attorney General acknowledges this 
practice, justifying it on the grounds of the need to prevent 
disqualified persons sitting as jurors. He therefore reduces his 
authority to provide administrative guidelines in respect of police 
criminal records on a (consciously or unconsciously?) erroneous 
basis. Responsibility for issuing guidelines in respect of vetting 
criminal records is left to the A.C.P.O. (the “trade union” of 
senior police officers) in its annex to the A.G.’s guidelines. i 

Other important changes -relate to the type of case where jury 
vetting is to be authorised, the nature of the authorisation required 
and, arguably, the duty of disclosure to the defence. oa 

Under the 1980 guidelines there has been a narrowing of the 
type of case where jury vetting under the guidelines is to be 
allowed. Paragraph 4 states that only in cases involving national 
security, where part of the evidence will be held in camera, and in 
terrorist cases is jury vetting to be authorised. This is not however 





* The A.C.P.O. is the national association of police officers above the ‘rank of chief 
superintendant. See Fitzgerald and Muncie, op.cit. above. 
paras. 3 and 4 of the. A.G.’s general.statement, preceding the 1980 guidelines on 
jury vetting. See [1980] 3 All E.R. 785. ~ ra one i a 
It should be noted that the Jury Disqualification Act 1984 makes nearly ail criminal 
convictions grounds for disqualification at least for a 5 year period, unless: the sanction 
imposed was a fine or a conditional or absolute discharge. j 
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the curtailing of jury vetting which initially it might appear. With 
the vetting of police criminal records now outside the scope of the 
guidelines, the information about potential jurors in “serious” 
offences in respect of “professional” criminals is covered by such 
records. There is now no need for those cases to be included in the 
guidelines. Only overtly political cases, involving national security 
or terrorist issues, are likely to require checking of Special Branch 
records and other information. This accounts for the narrowing of 
cases involving authorisation under the revised guidelines. 
Vetting in national security and terrorist cases is justified on the 
grounds that ara: 
“(a) in security cases (there is] a danger that a juror, either 
voluntarily or under pressure, may make an improper use of 
evidence which, because of its sensitivity, has been given in 
camera, s 
(b) in both security and terrorist cases [there is] the danger 
that the juror’s political beliefs are so biased as to go beyond 
normally reflecting the broad spectrum of views and interests 
in the community to reflect the extreme views of a sectarian or 
pressure group to a degree which might interfere with his fair 
assessment of the facts of the case or lead him to exert 
improper pressure on his fellow jurors.”** 


An obvious criticism here is that the final point is based on the 
tenuous argument that inability to assess the facts fairly (whatever 
that means) or to exert improper pressure on others can be 
attributed only to those whose political views go beyond the 
“normal” spectrum of views (whatever these are). For someone’s 
political views to have a deleterious effect on his ability for “fair” 
fact finding, they must be strongly held, but their substance is 
likely to be immaterial. A fervent supporter of the status quo could 
just as well be guilty .of bias, particularly in “political” cases. 
Similarly a “silver tongue” is likely to dictate one’s ability to 
influence or pressurise other jurors. This characteristic is not 
monopolised by political extremists! 

Under paragraph 7 of the 1980 guidelines, the authorisation 
requirements have been revised. For cases not now covered by the 
guidelines, namely any case not involving terrorism or national 
security, the A.C.P.O. annex states that the mere authorisation of 
the Chief Constable is required to check police records of previous 
convictions “in any ... case in which ... it is particularly 
important to ensure that no disqualified person serves on the 
jury.”” No criteria are provided to indicate when cases fall into 
such a category. In practice this gives the police total freedom to 
check jury panels against criminal records in all cases. In contrast, 
for those cases within the scope of the guidelines, the 1980 
guidelines now require the Attorney General’s approval, whereas 


38 1980 guidelines, para. 5. 
3 See [1980] 3 All E.R. 788; A.C.P.O. Annex to the A.G.’s guidelines 1980 para. 1. 
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the 1978 requirements were: for D.P.P. authorisation with the 
Attorney General, who is a member of the Cabinet and to whom 
the D.P.P. is directly responsible, merely being informed; under 
paragraph 6, no investigation of Special Branch records should be 
made except with the personal authority of the Attorney General 
on the application of the D.P.P. Taken together these two changes 
in authorisation procedure suggest that, while in those cases directly 
involving a threat to the state, authorisation at the highest level is 
required, for the ordinary run-of-the-mill case a police force has no’ 
need to gain “higher” authorisation. 

The final: change that appears to have taken place between the 
1978 and 1980 versions relates to the duty to inform the defence 
that any checks have been made. However in’ this instance the 
1980 guidelines directly conflict with the accompanying general 
statement by the Attorney General. The latter states that “defence 
counsel will be informed when a check has been authorised,” while 
the guidelines themselves, in paragraph 10, reiterate the 1978 
version that there is no duty to disclose to the defence when a 
potential juror is asked to stand by as a result of vetting, although 
it goes on to state that “... [prosecution] counsel may use his 
discretion to disclose it if its nature and source permit it.” 

It would seem then that the most accurate view is that it is left 
to each individual barrister to decide to inform his defence 
colleagues if jury vetting has been undertaken by the prosecution. 
As Lawton L.J. stated in the Mason case, “What should be done 
must be left to the discretion of prosecution counsel.” 

One of the most recent instances of jury vetting under the 1980 
guidelines was in respect of the trial of Clive Ponting at the Central 
Criminal Court- in February 1985 in which the jury acquitted 
Ponting of charges under section 2 of the Official Secrets Act. A 
panel of 60 potential jurors was vetted by the head of the vetting 
section of M.1.5, known officially as C3. He followed a procedure, 
the details of which had been disclosed for the first time in March 
1984 by Michael Bettaney, the convicted M.I.5 officer. Writing to 
the Labour M.P. Stuart Bell, Bettaney stated 


“The process with which I am professionally familiar involves 
record checks to establish whether a juror is a member of, or 
sympathises with, any subversive party or organisation. In this 
context, the ‘subversive’ category extends to members of the 
‘Labour Party who are believed to be associated with Militant 
Tendency and other ‘extremist’ elements in the party.” 


Such checks are supplemented by “in-depth” discreet inquiries 
by Special Branch officers amongst an individual’s colleagues, 
workmates, neighbours and friends with the aim of compiling a 
dossier on the person’s political and social activities, his standing in 


# [1980] 3 All E.R. p.783. . : 
41 A etter from M. Bettaney to S. Bell M.P., quoted in The Observer 17/2/85 p.5. 
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the community and so forth. As Bettaney pointed out, “In this 
area, a man or woman’s involvement in the Peace Movement or in 
“industrial militancy”. might be seen in the eyes of the authorities 
as sufficient to debar him or her from jury service.”“” 

Nevertheless, this sixth instance of jury vetting under the revised 
1980 guidelines brought recriminations from, inter alia, the Daily 
Mail when it came to light that the pre-trial vetting of potential 
jurors had failed to reveal that a member of the jury, Miss Lynne 
Oliver, was a member of the Labour controlled Islington council 
(that had called for the Ponting prosecution to be dropped). In the 
report on the results of the vetting sent by the Director of Public 
Prosecutions to the Attorney General, no mention was made of 
the fact that Miss Oliver, “had supported the resolution [which had 
been] passed unanimously by the left-wing council.”” 


Conclusions 


As a consequence of R. v. Mason and the 1980 version of the 
guidelines, it is now the case that three forms of jury vetting by the 
prosecution. have been “officially sanctioned.” First, there is 
searching of criminal records to find out if a potential juror is 
disqualified under the Juries Act 1974. Secondly, there is searching 
of criminal records for other convictions which, while not 
disqualifying an individual, can be passed to prosecution counsel to 
decide whether to ask a juror to stand down. Both of these forms 
of jury vetting can take place for any jury trial. In contrast there is 
the third form of vetting, which should only be authorised in 
terrorist and national security cases. This involves searching Special 
Branch and other police records, as well as any information, 
whether verbal or written. 

Specific criticisms can be made about the current arrangements, 
in respect of jury vetting; there is also a more general theoretical 
concern about jury vetting. 

Turning first to specific criticisms, it is to be noted that no such 
governmental endorsement of jury vetting applies to Scotland. In 
November 1978, the then Lord Advocate the Right Honourable 
Ronald’ Murray, unequivocally stated in the House of Commons 
that “Persons being cited for jury service in Scotland are not 
screened for their opinions or past records by me or by anyone 
else.” He then responded to the question whether he could give 
an assurance that, at least while his party remained in power, there 
would be no move towards allowing political screening of potential 
jurors, by saying “Quite frankly, in the light of the nature and 
traditions of the office of Lord Advocate, I can give that assurance 
probably for any party which would provide a Lord Advocate in 


® Ibid. 
3 Daily Telegraph 16/2/85. 
“ H.C.Deb. Vol. 958 col. 403. 
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this House.” The current provisions in respect of jury vetting in 
the English legal system consequently differ markedly from those 
prevailing in Scotland. The English provisions constitute “a 
significant dent in the principle of random selection of juries.” 
Yet an obvious point is that the powers to provide such a dent are 
only available to the prosecution. There is inequality between the 
two parties in their ability to engage in vetting. This manifests itself 
in a variety of ways. Most obviously, there is no duty for 
prosecution counsel to inform the defence if vetting has taken 
place. It can be undertaken in total secrecy. In other words, as the 
Legal Action Group has commented, 


“Those in favour of prosecution jury vetting, of whatever 
kind, show a remarkable insensitivity towards the rights of the 
defence. The Attorney General’s guidelines [and the decision 
in R. v. Mason] do not even require that the defence be 
informed that a vetting is taking place, still less is the defence 
entitled to the results.”4’ 


Inequality is further guaranteed by the fact that the prosecution 
have access to both police records and Special Branch files which 
are not available to the defence. Consequently, any defence counsel 
who wished to undertake jury vetting would find it impossible to 
do so on the scale of the prosecution, as the major sources of 
information would not be available to them. In any case, the 
defence do not have the same powers to utilise the results of any 
vetting that might be undertaken. The right of each defendant to 
object without cause three times is dramatically inferior to the 
prosecution’s “stand by for the Crown” power. The upshot of all 
this is that the erosion of the principle of random selection, 
justified by Lawton L.J. on the grounds of ensuring only “suitable” 
persons sit as jurors, is based solely on the police or prosecution 
assessment of suitability. 

It is clear therefore that, under the present arrangements, there 
is a wide divergence between prosecution and defence powers to 
engage in vetting, thereby dictating the constitution of juries. This 
makes it difficult not to endorse Lord Denning’s view that “if jury 
vetting is to be permitted to the prosecution in certain categories of 
cases, however and by whomsoever those categories may be 
defined, it hardly seems just that it should not be permitted to the 
defence in any categories of cases at all.”* 

That prosecution vetting can take place in secrecy means that 
the procedure is also open to abuse in that, while legal and 
administrative guidelines exist, the potential for ignoring or 
overstepping them is substantial. The extent to which abuse prevails 
is, by the mere fact of secrecy, difficult to quantify. That it goes on 





35 Ibid. col. 404. 

“© “Dangers Remain in Jury Vetting,” Editorial, The Times 2/8/80. 
*” “Undermining the Jury,” Editorial, L.A.G. Bulletin July 1980. 
* Lord Denning in the Brownlow case op.cit. p.456. 
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however is undeniable. Research by Baldwin and McConville led 
them to talk of “the routine and systematic erosion of the principle 
of random selection produced by informal summoning procedures 
that vary from court to court.” In Birmingham they discovered 
that this manifested itself in the under-representation of women 
and ethnic minorities. Further evidence of abuse of prevailing rules 
as a result of secrecy is provided by the facts of the Mason case. In 
that case the Northamptonshire police engaged in vetting of jury 
panels as a matter of routine in all cases, directly in breach of the 
existing guidelines leading the present Attorney General to tell the 
House of Commons that he thoroughly deprecated what had 
happened in Northamptonshire.~° 

There is further potential for abuse in respect of the Attorney 
General’s guidelines in that, while they cover “national security” 
and “terrorist” cases, no definitions are provided. A wide discretion 
is consequently left to the police and government law officers to 
provide their own definitions. It is not unreasonable to suggest that 
they will define such words widely, giving themselves greater power 
to vet jury panels than might be deemed acceptable by amongst 
others, Parliament. That there are very limited mechanisms of 
accountability in respect of this secret and secretive process 
obviously makes this easier. 

This brings us directly to the status of the controls on jury 
vetting. Practice Directions, Lord Chancellor’s Orders and Attorney 
General’s Guidelines all lack the force of law. This raises the 
constitutional issue that, if it is deemed necessary for constraints to 
be placed on “random selection,” then this should be done by 
Parliament through legislation. Without the force of law, any abuse 
of the controls on jury vetting, as in the Mason case, can take 
place with impunity. A call for parliamentary decision-making on 
jury vetting, its extent and its controls was put forward by Harman 
and Griffith after the existence of Guidelines became public 
knowledge: 


“State interference with the jury system is nothing new. It has 
been going on for centuries, secretly and by stealth. Parliament 
has rarely been consulted about new measures to undermine 
the jury; nor has the public. It is vital that no further 
alterations in the jury system should take place except by the 
process of legislation.”*! 


Similarly, at the time of the publication of the 1980 guidelines, 
an editorial in The Times argued: “If Parliament wishes to exclude 
from jury service a wider group of people than is now disqualified 
by law, it must legislate to that end.”*? While the Juries 





J, Baldwin and M. McConville, “The Representativeness of Juries” (1979) 129 New 
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(Disqualification) Act 1984 has given legislative authority to exempt 
further categories of individual, the various administrative controls 
still prevail. This issue of legislative authority and the consequent 
implications will be returned to later. 

A further criticism of the current rules in respect of jury vetting 
is that they impinge on the rights of citizens to participate in the 
criminal justice system. Jury service. together with appointment as 
lay magistrate constitute the major opportunity for lay participation 
in the courts. Giving the police substantial secret powers to limit 
many individuals’ opportunities to undertake such service constitutes 
a major abuse of their rights, of which they will be unaware and 
which they will be consequently unable to challenge, as McEldowney 
points out, “Jury service has now become a citizen’s right as well 
as his duty . . . [V]iewed from this perspective the exclusion of a 
juror from a jury panel by the Crown without showing reason is an 
interference with that right . . .”* 

This point assumes even greater significance if one embraces the 
view expounded by E. P. Thompson that “there are certain 
institutions and traditions of each nation which must carry an 
exceptional sensitivity. They are those little places of account into 
which a prodigious sum of the capital of liberty has been invested. 
In British history the jury is exactly such a place of account.” 

This leads us to the first of the wider theoretical issues in respect 
of the vetting of juries. The concept of the rule of law, with its 
emphasis on civil liberties, embraces the ideology of liberal 
democrats as well as Marxists.” In fact, Griffith contends that 
“Civil libertarians are to be found in all except the most 
authoritarian of political parties.”*’ 


The Rule of Law, Due Process and Crime Control 


The rule of law doctrine emphasises the notion of equality of all 
before the law, laying stress on the need to protect the individual 
against the potential exercise of arbitrary power by the state and its 
institutions. It stresses that all have equal rights before the law and 
that these rights should be recognised and upheld by state 
institutions in respect of those suspected of criminal behaviour. 
The onus is on the state to prove to a court of law that suspects 
are guilty of the unlawful actions which they are alleged to have 
committed. From this perspective, the assumption of “innocent 
until proved guilty” should prevail. 

This approach stresses the idea of civil liberties, which all citizens 
are deemed to possess, which should be respected by the state and 





5 McEldowney op.cit. p.281. . 

5° E, P, Thompson, “Trial by Jury” New Society 29/11/79 p.501. 

% For recent Marxist discussions on the rule of law see B. Fine, Capitalism and the 
Rule of Law (1979); M. Cain and A. Hunt, Marx and Engels Law (1979); M. Fitzgerald, 
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its institutions in exercising their power. Parliament, as the 
representative body of the people, is recognised as the body that 
should establish what these civil liberties are and therefore exactly 
what is the relationship between state power and individual freedom 
(and the consequent constraints upon freedom). This view is 
intimately tied up with the due process model of the criminal 
justice system which Packer contrasts directly with the crime 
contro] model of the criminal process. 
The due process model emphasises the personality and rights of 
the alleged criminal who, 
“is not merely an object to be acted upon but an independent 
entity in the process who may, if he so desires, force the 
operators of the process to demonstrate to an independent 
authority (judge and jury) that he is puly of the charges 
against him . . . The Due Process Model [a opts]... a view 
of informal, non-adjudicative fact-finding that stresses the 
possibility of error ... and to an insistence on formal, 
adjudicative, adversary fact-finding processes in which the 
factual case against the accused is publicly heard by an 
impartial tribunal and is evaluated only after the accused has 
had a full opportunity to discredit the case against him.” 


In contrast, the crime control model adopts a view of the rights 
of suspects as imposing unnecessary constraints on the ability of 
the criminal process to control crime, this being regarded as its 
paramount role. Controls on police powers, based on civil liberties 
of suspects, are perceived as having little value but rather as 
presenting obstacles in the way of this primary role. If a police 
officer adopts such a view it may lead him to ignore the rules 
granting rights to suspects. As Box points out, 

“bending the rules,” as it is euphemistically described, enables 
officers to solve a particular contradiction between enforcing 
the law, which requires they ‘get their man,’ and relying on a 
criminal justice system [which is seen as] respecting] the rights 
of the accused to such an extend that the guilty are often 
found innocent.”®? 


From this perspective the activitities within the courtroom are 
treated with scepticism. The existence of formal rules of evidence 
and procedure, based on the due process notion of the right of a 
defendant to a “fair” trial before an independent and impartial 
tribunal, are seen as obstacles in the way of processing defendants 
or, as Packer points out, “ceremonials which do not advance the 
progress of the case.” 

Sir Robert Mark, in his autobiography Zn the Office of Constable, 
in fact seeks to lay the blame for the alleged unnecessary obstacles 
that the legal system places on the police directly at the feet of the 


58 H. L. Packer, The Limits of the Criminal Sanction (1968), p.163. (emphasis added) 
3 S, Box, Power Crime and Mystification (1983), pp.80-81. 
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jury. It is this incompetent, prejudiced group that, he claims, 
allows the guilty to go free. Thus, talking of the developments in 
the 1960s that led to majority verdicts by juries, Mark states: 


“Our judges are, of course, non-elective. Their experience and 
impartiality are generally accepted. The real argument in 
favour of majority verdicts . . . was that if the one person in 
the criminal justice process most fitted by education, training, 
and experience to decide the issue, namely the judge, is to be 
denied that right, how much more illogical is it to confer it 
upon any one of twelve random jurymen, least fitted by 
deafness, stupidity, prejudice or one of a hundred other 
reasons to do so?” > 


Vetting of juries can be seen as a move from the due process to 
the crime control model, in that it undermines the principle that in 
the Crown Court a defendant accused of criminal behaviour will 
have the case heard by a tribunal that is independent and impartial. 
It allows one of the parties in the case to manipulate the panel that 
will act as arbiters of guilt or innocence. Yet the Ponting trial 
showed that it is far from being straight-forward and unproblematic 
for the prosecution to seek to influence jury selection, in that even 
a vetted jury was not prepared to accept McCowan J.’s definition 
of the interests of the state as being synonymous with the policy of 
the Government of the day and thereby find Ponting guilty. Yet it 
is precisely because of such unpredictability that the jury needs to 
be protected from vetting. As Harman and Griffith point-out, the 
jury is “the only democratic element in the administration of 
justice.”© In contrast it is clear that judges are. selected for their 
“suitability” to hear cases, as McCowan J. was for the 
Ponting trial, while the selection process for magistrates ensures 
“suitability” and precludes them from being a cross-representation 
of the community. Thus Smith and Bailey, basing their observations 
on the research of Elizabeth Burney, state, 


“The two dominant routes to the bench seemed to be through 
personal recommendation .from an’ existing magistrate or. 
through some form of ‘voluntary work’ background (churches, 
chambers of commerce, youth organisations, sports association, 
political parties, etc.) The selectors would seek to weed out 
people of ‘extreme’ views by pointed questions. about the 
‘Shrewsbury pickets.’ People who: would be likely to ‘fit im- 
would be favoured. Burney’s overall description was that 
selection ‘remains a largely personal and intimate affair, almost 
entirely dominated by existing magistrates who can too easily 
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turn into self-perpetuating oligarchies’. 
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In fact, in addition to the general selection process, specific 
examples of selecting “suitable” magistrates to deal with contro- 
versial cases have taken place. In respect of the cases resulting 
from the public disorder in Southall in April 1979 it became clear 
that “The cases [were] tried by stipendiary magistrates from inner 
London specifically sent to Barnet Magistrates’ Court for the 
purpose.”© Such dissatisfaction was felt by the defending lawyers 
with the way these magistrates dealt with the cases that they sent a 
petition to the Lord Chancellor in protest.© Claims have also been 
made that stipendiary magistrates have been used in the same way 
in respect of cases resulting from the recent miner’s strike. 

To summarise, the jury constitutes the last independently 
constituted feature of the criminal justice system, but one which is 
under threat from prosecution vetting. 

Unfortunately for the advocates of the due process/rule of law 
approach, when it becomes known that police have engaged in jury 
vetting few avenues of redress are open. Existing rules give wide 
powers to engage in such activities and even if the police go 
beyond what is authorised, as they did in the Mason case, little can 
be done. The Attorney General’s guidelines do not have the force 
of law while, in light of the circumstances surrounding the Mason 
decision, there is uncertainty as to judicial response to the police 
extending their vetting activities beyond what was authorised in 
that case. This is not to deny that the possibility exists, in light of 
the lack of statutory authority, of the judiciary declaring such 
activity ultra vires. They have chosen not to do so.” 

The secrecy surrounding jury vetting allows the possibility for 
vetting to be undertaken beyond that authorised. This is particularly 
significant in light of the use by the police of current information 
technology: 


“The use of computers by the police has increased dramatically 
in recent years, both in terms of the numbers employed and in 
terms of their sophistication: There are now computers in use 
for storing databases of criminals’ names and records, as well 
as suspects’ indexes for crime pattern analysis, for command 
and control, for handling major investigations and for searching 
and comparing fingerprints . . . Such is the pace of development 
in police computers that while the creation of a national police 
force looks unlikely, and is a controversial political issue, the 
skeleton of a national police information network is already in 
place.”® 


6 L.A.G. Bulletin December 1979 p.276. 
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The particular significance of such a development to the issue of 
jury vetting has been clearly recognised: - . a 

“In 1984, a Jury Disqualification Act came into force, aimed at 
ensuring that people with -criminal records do not serve on 
juries. The obvious way of checking this is to use the list of 
criminal names on the P.N.C. [Police National Computer]. 
Thus the act of vetting the jury. also becomes a random trawl 
through Special Branch files.”” 


Whether individual police forces pursue such routine vetting is 
an issue that is impossible to establish. The fact is that the potential 
for such widespread vetting, in. breach of the current controls, 
exists and due to its secretive nature is virtually impossible to 
control. And we know that Northamptonshire police clearly pursued 
such a policy in 1980 in breach of the then existing guidelines. 

Another possible abuse, due to the secrecy of vetting, is 
illustrated in the Cyprus secrets trials, which started on April 16, 
1985, in which eight members of the Armed Forces were charged 
with various offences under section 1 of the Official Secrets Act. 
The jury was vetted under the Attorney General’s guidelines but at 
the commencement of the trial one of the defence counsel alleged 
that Detective Superintendant Anthony Eames, a witness in the 
case, had been involved in the vetting.”! While in that particular 
case the defence counsel, after adjournment for discussions, 
indicated that the defence fears had been allayed, the dangers of 
someone so closely involved in a trial, and having a direct vested 
interest in its outcome, engaging in vetting the jury are obvious. 

Such developments in jury vetting should not, however, be 
viewed as an isolated phenomenon, but as part of a wider trend 
whereby the civil liberties of individuals are being subordinated to 
the voracious demands of the police for further powers. The Police 
and Criminal Evidence Act is another important aspect of the 
increase of police powers and the consequent reduction of suspects’ 
tights. Largely based on the recommendations of the Royal 
Commission on Criminal Procedure of which Harlow remarked 
that “Citizen’s rights are inevitably the reverse side of police 
powers ... [yet] its recommendations involve on balance a 
considerable accretion of power to the police,”” the Act has in fact 
extended them beyond the Commission’s proposals. This trend can ` 
be seen in other spheres, such as the Data Protection Act.” In 
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short, whatever one’s views may be on the correct balance between 
police powers and the civil liberties/rights of suspects, there is little 
doubt that both the current provisions on jury vetting and the new 
powers introduced by the Police and Criminal Evidence Act have 
increased the former and reduced the latter. 

Whether the introduction of a national prosecution service 
independent of the police, as set out in the current Prosecution of 
Offences Act, will act as an effective balance to such increased 
powers is highly debatable: 


“Public prosecutors are not the ‘counterweight’ to the 
extensions of police powers in the Police and Criminal 
Evidence Act that some, notably the Law Society ... have 
suggested ... The proposed new service will be more 
consistent and managerally efficient than the present haphazard 
atrangements—but these attributes are of little immediate 
relevance to the individual whose home is ransacked in a 
search for évidence, or who is humiliated by a personal search 
in the street or traumatized by a week’s detention in a police 
station. If prosecutors were minded to control oppressive 
behaviour, they would have little opportunity to do so under 
the Government’s scheme because they will only become 
involved after the charge has been laid by the police. Protecting 
the suspect is, ‘in any event, likely to be a low priority. 
Independent prosecutors will, one hopes, filter out some of 
the weaker cases before they reach trial but once they have 
taken the decision to proceed they are as likely as are the 
police at present to be committed to the convictions of the 
accused. Even the Royal Commission on Criminal Procedure, 
which recommended the creation of the new service, warned: 
“It may be equally true that lawyers who spend their 
professional lives working in a prosecution agency become just 
as committed to securing convictions as police officers are said 
to do. Indeed in our visits to other jurisdictions we have 
observed and been told of instances where this may have been 
so.” (para. 6.29). It is naive, therefore, to expect the new 
independent prosecution service to operate as a safeguard for 
the accused.””* 


The drawing up of jury panels and the consequent possibility of 
vetting may in fact be one of the functions assumed by this new 
prosecution service. However if the previous point is accepted then 
it is difficult to conclude that the professional conditioning as well 
as the individual and institutional objectives within this new agency 
would have any effect that will lead to a curtailment of vetting. 

This article has indicated that the police now have the authority 
to engage in jury vetting on a substantial scale, and a de facto 
ability to pursue it even beyond what is authorised. The remaining 
question is that of what reforms might be introduced to improve 
the current situation. In Justice Deserted: A Subversion of the Jury, 
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Harman and Griffith advocate a ban on jury vetting. They argue 
that Py ee 4G 
“the virtue of juries is not. simply that they judge the facts 
more fairly than a judge can: They also have a wider function. 
They are there not only.to find on the facts but also to 
measure whether a prosecution is acceptable: whether the 
government is applying the law correctly.” 3 


If that is the case then it is clear the the prosecution should not 
be allowed to rig the jury. However, particularly in light of the 
current technological developments, it is important to set’ out 
practical ways to prevent the possibility of such vetting. Thus 
Harman and Griffith advocate that neither side in a jury trial 
should be provided with any information about the individuals on 
the jury panel until the case reaches court: 

“ . , neither the defence nor the prosecution [should] be given 
the names and addresses of the jury panel until they are in 
court and the jury is about.to be called. This is vital because if 
the prosecution received the list even a few minutes before the 
court sat they would be able, with the sophisticated technolo 
available nowadays to the police, to vet a list before the 
proceedings began.””° 


The panel list of names, addresses and occupations should, they 
suggest, be the only information made available in the courtroom. 
In order to ensure that such information would not filter out to the 
parties before the trial, it would be necessary to prevent the 
possibility of unauthorised disclosure of the list by court clerks. 
One way of achieving this is to limit the discretion of clerks in 
drawing up the list by adopting more effective sampling methods 
and thus more readily achieving random selection: “. . . a genuinely 
random selection, applying a clear formula to the list of names in 
the electoral register as used in market research, would not allow 
court officials the discretion they apparently enjoy at present.””” 

Whether or not one endorses the view that there should be a 
total ban on vetting, the lack of legal force in respect of the 
current controls should give all cause for concern. Both on 
constitutional grounds and in order effectively to enforce any 
abuses of the constraints on vetting (whatever they may be) it is 
vital that Parliament place them on a statutory footing. 

In the wider context of civil liberties which are constantly 
eroded, the randomly selected jury, untampered by the prosecution, 
is of fundamental importance. As E. P. Thompson, currently 
perhaps the jury’s greatest advocate, points out, 

“The place of the jury in our constitutional history does not 
rest on a naive belief that every jury verdict must be true. It 
rests upon a total view of the relation between the legislature, 
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judiciary and the people; upon a notion of justice in which the 
law must be made to seem rational and human to lay jurors 
(hence inhibiting a thousand oppressive processes before they 
are even commenced); and upon a particular history of contests 
between ‘the people’ and the Crown or State, in which the 
jury has won and reserved for itself, in its verdict, a final 
power.””8 


RoBeErtT J. East* 
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DISMISSAL OF EMPLOYEES IN THE FEDERAL | 
REPUBLIC OF GERMANY 


I. INTRODUCTION 


In recent years the Federal Republic of Germany (F.R.G.), like 
many other industrialised countries, has seen large scale job losses, 
Thus thousands of redundancies, which tend to be rationalised and 
justified as being an unavoidable result of technological develop- 
ment, and an increasing number of insolvencies produced by the 
economic crisis. In a situation where employees who have lost their, 
jobs are finding it more and more difficult to get new ones, the 
number of dimissal actions being brought to the Labour Courts has 
increased dramatically. The 146,000 dismissal cases disposed of by 
the first instance courts in 1981 were exactly four times the 
corresponding number in 1965 (36,000). Throughout the period of 
full employment in the 1960s the share of dismissal-related legal 
actions was about 20 to 25 per cent.; it rose to one third at the 
beginning of the 1970s and has since the beginning of the present 
economic crisis in 1974, further risen to between 41 per cent. and 
55 per cent. (1982). In absolute numbers this means that the first 
instance Labour Courts in the F.R.G. in 1969 disposed of 37,000 
dismissal cases; in 1974, as many as 100,000; in 1975, 124,000 and 
in 1983 of 183,000 cases concerned dismissal.” 

It was against this background of mounting mass unemployment? 
that the impulse for broad legal, sociological and political discussions 
upon the subject of the efficiency of the Law of Protection from 
Dismissal* and more specifically the role of the institutions 
concerned like the Labour Courts” (Arbeitsgerichte) and the Works 


1 Falke/H6land/Rhode/Zimmermann, Kundigungspraxis und Kündigungsschutz in der 
Bundesrepublik Deutschland, Vol. I and H (Bonn 1981), cited: Falke et al., I, p.394. 

2 For the figures from 1969 through 1979 see Falke et al II, p.550. More recent figures 
in Bundesarbeitsblatt (1981), p.116; (1982), p.137; (1983), p.117. Cf. Blankenburg/ 
Schénholz, Zur Soziologie des Arbeitsgerichtsverfahrens (Neuwied und Darmstadt 1979), 
pp.55 et seq. For a detailed analysis concerning the Berlin labour court see Diekmann, 
Kiindigungsschutzklagen und Konjunktur, Zeitschrift fiir Rechtssoziologie (1984), pp.79 et 
seq.; Diekmann, “Arbeitsgerichtsbarkeit, Wirtschaftsstruktur und Arbeitsmarkt- am 
Beispiel des Arbeitsgerichts Berlin,” in Rottleuthner (ed.), Recktssoziologische Studien 
zur Arbeitsgerichtsbarkeit (Baden-Baden 1984), pp.103 et seq. 

3 According to the official statistics, at present there are 2.5 m people unemployed. 

4 e.g, Becker/Rommelspacher, Ansatzpunkte fiir eine Reform des Kiindigungs- 
Schutzrechts, in Zeitschrift fiir Rechtspolitik (1976), pp.40 et seg.; Blankenburg/Schénholz, 
supra note 2, pp.125 et seg; Coen, Der Bestandsschutz des gekiindigten Arbeitsverhdltnisses 
(Köln 1978); Günther, Kindigungsschutzgesetz und Kiindigungsschutzverfahren, in 
Demokratie und Recht (1977), pp.64 et seq.; Mayer, “Kiindigungsverfahren und 
Bestandsschutz,” in Feser er al. (ed.), Arbeitsgerichtsprotokolle (2nd ed., 1978), pp.164 
et seq.; Wlotzke/Lorenz, Weiterbeschdftigung während des Kiindigungsschutzprozesses— 
eine Regelungsaufgabe fitr den Gesetzgeber, in Arbeit und Recht (1980), pp.1 et seq.; 
Zöllner, Sind im Interesse einer gerechteren Verteilung der Arbeitsplätze Begründung und 
Beendigung der Arbeitsverhdlmisse neu zu regein?, Gutachten zum 52. Deutschen 
Juristentag (Wiesbaden 1978). 

5 Blankenburg/Schénholz, ibid,; Ddse-Digenopoulos, Arbeitsgerichte und betriebsbe- 
dingte Kündigung (Köln 1982); Rottleuthner (ed.), “Rechtssoziologische Studien zur 
Arbeitsgerichtsbarkeit (Baden-Baden 1984). 
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Councils® (Betriebsräte) arose. For an English reader is may be 
astonishing that, in the F.R.G., academic discussions are mainly 
held with respect to the efficiency of the legal protection from 
dismissal, and that the relationship between protection from 
dismissal and trade unions is hardly made a subject of. For an 
explanation it may do in this place, that, differently from England 
and other European countries, there is no or hardly any protection 
from dismissal “outside the law,” i.e. by strike or occupation of the 
works. Concerning the few actions of this kind which happened till 
now,’ trade unions had a reluctant position and were not, involved 
in the events in an active way. This attitude is to be explained from 
the West German post-war political development where, it is true, 
trade unions could “conquer” an important position of power in 
society (centralised collective bargaining, exclusive right to strike); 
but they had to pay for this in being included in the common 
responsibility for the economic development, in being subject to 
the jurisdiction of the Federal Labour Court with respect to the 
allowed aims for strikes and by the so-called “duty for peace” 
(Friedenspflicht) pending collective bargaining.® i 

What about the legal protection from dismissal? The academic 
discussion can be outlined as, follows. Those authors who took a 
critical view of the law’s efficiency, made particular reference to 
procedural problems, i.e. to the long duration of Labour Court 
procedure and to the absence of the explicit right of the dismissed 
employee to remain in his former position until the end of the 
court’s proceedings.” Arguably these procedural weaknesses may 
explain why it is the exception and not the rule for even unlawfully 
dismissed employees to keep their job as a result of a court’s 
decision. Furthermore, the substantive criteria governing the 
question of “social justification” for a dismissal were criticized. 
This raises the question of whose interests the Labour Courts are 
protecting, while imposing a certain interpretation of the law.’ 

Opposing these views there are those who criticize the law in 
operation, maintaining that it limits the necessary flexibility of 
enterprises and the decision-making power of management over 
production and personnel. Strengthening employees’ protection 
from dismissal would, in this view, have obstructive effects upon 
the mobility of the workforce, which should, from an economic 





é Bésche, Die Rechte des Betriebsrats bei Kündigungen (Köln 1979), Héland, Das 
Verhalten von Betriebsräten bei Kündigungen (Frankfurt 1985). 

7 For this see Wendt, Die Betriebsbesetzung (Frankfurt/New York 1984), p.35. 

3 Wendt, ibid.; Erd, Verrechtlichung industrieller Konflikte (Frankfurt/New York 1984), 
pp.143 et seq. i 

? The Federal labour court has recently acknowledged such a right for dismissed 
employees from the date of the first instance labour court decision see below II, 5. 

® Däubler, Das Arbeitsrecht 2 (Reinbek 1979), p.272; Döse-Digenopoulos, ibid., pp.34 
et seq.; Mezger/Richter/Wahsner, Krankheit als Kiindigungsgrund im Arbeitsverhältnis, 
Demokratie und Recht (1979), pp.264 et seq.; for the general question of social and 
political biases of judges in Labour Courts see Rottleuthner in Rottleuthner, supra note 
5, pp.291 et seq. 
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and business administration point of view, be protected at all 
costs.!! These arguments, in the meantime, have been taken up by 
the present government. It has recently issued a statute upon 
the “promotion of employment”. (Beschaftigungsforderungsgesetz), 
which allows employers to enter into a contract with employees for 
a limited period of time without giving a reason for the limitation.” 


To provide an empirical basis for the legal and political 
discussion, between 1978 and 1980, the “Socio-Legal Research 
Group of the Hamburg Max-Planck-Institute for Foreign and 
International Private Law,” on behalf of the Ministry of Labour, 
researched the subject “The Practice Followed in Dismissal 
Situations and Protection from Dismissal in the Federal Republic 
of Germany.”? The results of the study, which analysed statistics 
gathered from enterprises and Labour Courts, were especially 
enlightening with respect both to the outcome of dismissal cases 
heard by the Labour Courts and to the attitude of the Works 
Council in dismissal cases. We know now, for example, that out of 
1:2 million employees dismissed in the year 1978,“ 7-9 per cent. 
filed suits against dismissal, and that only 1-7 per cent. of those 
claimants succeeded in being re-employed (or in having his/her 
employment continued) by means of a Labour Court’s decision.” 
As for the functioning of the Works Councils in consultative 
procedures in dismissal actions the study produced the surprising 
result that-to employers’ answers according Works Councils 
expressed formal opposition to dismissal in only 8-2 per cent. of 
the cases, while in 66 per cent. of the cases they had given their 
express consent (according to the answers of the Works Councils 
formal opposition was given in 15-3 per cent. and explicit consent 
in 35-4 per cent. of the cases). 

The empirical results of the study have given rise to many 
questions, some of which are outside the scope of this paper. In 
this article we intend to describe and summarize the main problems 
of the law in operation and, as far as possible, to try to find some 
explanations why a legal system, whose primary aim was to protect 





.! See e.g. SchellhaaB, Die Weiterbeschdftigung des gekindigten Arbeitnehmers während 
des Kiindigungsschutzprozesses—Eine Skonomische Analyse, Der Betrieb (1979), pp.2189 
et seq. 

12 Beschaftigungsf6rderungsgesetz, Bundesgesetzblatt 1985 I, 710. Until now, according 
to the Federal Labour Court, there were strict prerequisites for the limitation of a 
contract of employment, see B.A.G. No. 16, 5.620 B.G.B. Befristetes Arbeitsverhaltnis. 

3 The study did not include dismissals due to insolvencies. In 1978, there were 
285,880 dismissals for this reason; Falke in Ellermann-Witt/Rottleuthner/Russig (ed.), 
Kiindigungspraxis, Kündigungsschutz und Probleme der Arbeitsgerichtsbarkeit (1983), 
p.14. For an empirical research of unfair dismissal and the industrial tribunal system in 
Great Britain see the recently published study of Dickens/Jones/Weekes/Hart, Dismissed, 
(Oxford 1985). - 

14 The number does not include dismissal in the public sector. i 

15 Falke et al. Il, p.973. A higher quota of successful claimants can be referred to, if 
also those employees are included, who, within the course of the legal proceedings, have 
come to a compromise with the employer and continued to be employed upon this basis 
in the enterprise, see below II], 2 g. OF ae 

16 Falke et al. I, p.118 and 189; Héland, supra note 6, pp.97 et seq. 
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employees from actual (unwarranted) loss of their jobs, in practice 
has failed to do so. To make this more comprehensible to the 
English reader a short summary of the basic structures of the Law 
of Protection from Dismissal, especially where they differ from the 
English ones, follows. 


II. OUTLINE OF THE DISMISSAL PROTECTION LAW 


1. Statutory Frame 


The present Dismissal Protection Law is regulated in different 
statutes, the most important of which are the Civil Code, the 
Unfair Dismissal Act (Kiindigungsschutzgesetz—KSchG), the Works 
Constitution Act (Betriebsverfassungsgesetz—B.V.G.), and the 
“Law on Periods of Notice for Dismissal of White-Collar 
Employees” (Gesetz über die Fristen für die Kündigung von 
Angestellten), which grants white-collar employees in principle 
longer periods of notice than workers. The provisions of the Civil 
Code® are still dominated by the principle of “freedom of contract,” 
i.e. employer and employee are free to enter into a contract of 
employment and to terminate it. The only restriction on the 
employer, according to the Civil Code, is that he is obliged to 
respect certain terms of notice, the length of which varies according 
to the duration of employment and—under certain conditions—to 
the category of the employee facing dismissal, i.e. worker or white- 
collar employee.” 

The regulations of the Civil Code are complemented by the 
KSchG of 1951, which after several amendments, is still in force. 
The primary aim of the Act was to allow employees a much 
broader protection than the Weimarian Works Council Act 
(Betriebsrategesetz of 1920),?! and, certainly more than the fascist 
“Act on the Regulation of National Labour” (Gesetz zur Ordnung 
der nationalen Arbeit).22 The KSchG now gives employees the 
right to their “place of work,”” i.e. it provides that they should not 
lose their job without just cause. Section 1(1) KSchG confirms that 
dismissals which are not justified by certain “just causes” (e.g. bad 
conduct), are declared to be “socially unjustifiable,” which means 
that they are invalid. The KSchG as well as the Works Constitution 
Act of 1952,24 which was to follow the KSchG immediately, were 


a 


17 See below II, 1, at note 22. 

18 Of 18.8.1896 (R.G.B.1]., 219). 

39 According to a new decision of the Federal Constitution Court of 16.11.1982 
(Betriebsberater 1983, p.1221) the relevant s.622 of the Civil Code, as far as the length 
of notice for dismissal of workers is concerned, is partially incompatible with the 
constitution. 

2 B.G.B.1., 499. Law in operation: KSchG of 25.8.1969 (B.G.B.1. I, 1317). 

2? R.G.B.1. No 26, 46. 

2 R.G.B.1. (1934 1), 45. 

2 See the Government’s Bill with reasons, Recht der Arbeit (1951), p.58. 

4 B.G.B.1. I, 681. 
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in some way influenced by the Weimarian Works Councils Act, 
especially in respect to the participatory, rights of the Works 
Council. These rights, however, took a relatively vague form 
compared with the earlier Law. According to the Works Councils 
Act, a dismissed employee could-only apply to a Labour Court if 
he had complained to the Works Council and this had failed to 
reach an agreement with the employer”; Section 3 KSchG provides 
only for the possibility that the dismissed employee may complain 
to the Works Council. The Works Council’s own right to bring a 
claim to the Labour Court, which was provided for in the 
Weimarian Works Councils Act, has fallen away. 

A similar weakness was shown in the B.V.G. of 1952, which 
obliged employers to consult the Works Council before giving 
notice to an employee, but did not provide for any sanctions 
against those who violated this duty, so that even a dismissal 
without consultation could go into effect. . 

In 1972 the participation rights of the Works Council were 
strengthened by the new B.V.G.”” Now,.in dismissal cases, the 
employer’s failure to consult the Works. Council before giving 
notice to an employee. makes the dismissal invalid. The Works 
Council has the right to oppose dismissal for certain specified 
reasons. Opposition from the Works Council in terms of the 
B.V.G., gives the employee facing dismissal the right to remain in 
his job until the outcome of a court’s decision. 


2. Legal Control of “Socially Justified Dismissal” 


The KSchG is applicable only in enterprises where more than five 
employees are employed, 28 and if the employee has been working 
for more than six months in that establishment.” Where it is 
applicable the legality of every dismissal can be ruled on by special 
Labour Courts (provided for by the Labour Courts Act).*? One of 
the principal items of the KSchG is that a dismissal must be 
“socially justifiable.” (s.1(2) KSchG). 

What does this mean? The wording of the Law requires that a 
dismissal has to be justified by specified “just causes,” of which 
there are three: dismissal for personal reasons, dismissal for bad 
conduct, and dismissal justified by the “urgent operational 
requirements” of the enterprise which would be jeopardised by the 
further employment of the employee. The statute, however, gives 
only a general legal framework, the amplification of which is left 
open to the courts. So, a large share of the responsibility for a 


35 In this case not only the employee, but also the Works Council had the right of 
applying to the labour court. 
See Federal labour court (Bundesarbeitsgericht—B.A.G.), 15.9.1954, AP No. 1/ § 
66 B.V.G. 1952; B.A.G. 27.6.1955, A.P. Nr. 4/ § 66 B.V.G. 1952. 
z B.-V-G. of 15.1.1972, B.G.B.1. L 13. 
2 $,23(1) KSchG. 
2? §.1(1) KSchG. 
%2 For the labour courts see below III 2a. 
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more or less “effective” interpretation of the Law falls to the 
Labour Courts (and especially to the Federal Labour Court),3! 
which have developed the principles and rules for the three main 
categories of dismissal. 

In the case of dismissal necessitated by “urgent requirements of 
the enterprise,” for example, which in fact is responsible for a third 
of all dismissals,” the Federal Labour Court has imposed certain 
interpretations on the Law which have recently been criticised.” 
Thus it has been held that the question whether measures to limit 
or to streamline production (e.g. by introducing more advanced 
machinery thus cutting the workforce and hence labour costs) by 
the employer are necessary or expedient is in principle beyond the 
control of the Labour Courts—the control oniy extends to whether 
the employer obviously acted subjectively, irrationally, or arbitrarily. 
Nevertheless, the Courts can and must control whether the 
measures actually resulted in making redundant the work of the 
person(s) dismissed. It can also control whether the dismissal could 
have been avoided by measures like temporary short-time working 
or employing the persons on another job and whether the rules of 
the so-called “social election” were observed.” ' 


3. Participation Rights of the Works Council 


In enterprises where a Works Council exists, (in practice in one 
out of six establishments which qualify for one), the Works 
Council has participatory rights in both individual and collective 
dismissal actions. The Works Council has the formal right to be 
consulted before every dismissal (s.102(1) B.V.G.) and to be 
informed of the reasons for the dismissal. So, the employer has to 
inform the Works Council of the conditions which he considers 
justify an “urgent operational requirement.” He also has to reveal 
the criteria for the social election, i.e. why he has singled out this 
particular employee for dismissal.*° 





3! For the Federal labour court see below, ibid. 

%2 The results of the above mentioned empirical research show that in practice 67 
per cent of dismissals were based on criteria relating to the capacity and the conduct of 
the employees, and 33 per cent. on criteria related to operational requirements. Some of 
the most frequent reasons for dismissal relating to the capacity or the conduct of the 
employees were: unexcused absentism (34.8 per cent.), bad performance of the work 
(31.7 per cent.), and illness (30.4 per cent.). See Falke et al. II, p.962. 

2 See Daubler, supra note 10, p.272; Dése-Digenopoulos, supra note 5, p.35; Günther, 
supra note 4, p.63. 

B.A.G. 17.9.1957, A.P. No. 8/§ 13 KSchG; B.A.G. 18.11.1960, A.P. No. 28/Art. 44 
Truppenvertrag; B.A.G. 25.6.1964, A.P. No. 14/§ 1 KSchG Betriebsbedingte Kündigung; 
B.A.G. 7.12.1978, Der Betrieb (1979), p.650; B.A.G. 24.10.1979, Der Betrieb (1980), 

1401. i 
Piss See Héland, supra note 6, p.79. 

3 The employer must give informations on the circle of persons be thinks fit for the 
social election, the kind of criteria he used for what he thought was a social election like 
age, Seniority, number of persons which are to be supported financially, and so forth. As 
a new judgment of the Federal labour court (Der Betrieb (1984), p.1990) states, the 
employer is obliged to reveal the criteria to the Works Council in any case, whereas 
according to older decisions the employer had to comply with this obligation only, if the 
Works Council demanded that (B.A.G., Der Betrieb 1978, p.2367). 
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The scope of the Works Council’s participation rights in the case 
of individual dismissal is actually more limited than it seems at first 
sight. The Council can formally oppose ‘dismissal (s.102(3) B.V.G.) 
articulate non-formal misgivings (“Bedenken” in the terms of the 
B.V.G. s.102(2) B.V:G.), remain silent, or even give express 
consent.’ However, only if it bases its objection on certain criteria 
prescribed by the Law,**® can its opposition legally effect thé 
employee facing dismissal’s’ right to remain employed in the 
establishment until the case is determined by the courts,. section 
102(5)(1) B.V.G. It should be stressed that it is very difficult for an 
employee to succeed on this point even with the Works Council’s 
support, if the employer remains strongly opposed to his further 
employment. The complexity of the Law” and the heavy burden 
on the Works Council to substantiate its objection” make it nearly 
impossible for a dismissed employee to succeed in the Labour 
Court. For example, as the possibility to employ a person in the 
same way that he/she was employed is not mentioned among the 
legal reasons for opposition, some of the courts and academic 
writers draw the conclusion that the Works Council cannot use the 
argument that the employee could go on doing his previous job.” 

In cases of collective dismissal, the participation rights of the 
Works Council, according. to the general’ provisions, are not 
especially important. The employer has to consult the Works 
Council before starting to reduce the workforcé and to inform it of 
the reasons for the mass reduction in the labour force. However, 
the only sanction for failure to fulfil this obligation is that each 
dismissal is legally invalid. Employees opposing collective dismissals 
are only entitled to file individual suits against the employer. It 
seems clear that employees’ actions will seldom succeed, because in 
most cases dismissals can be justified on the grounds of “operational 





37 See Héland, supra note 6, p.97. i 

38 The reasons for opposition (which are in the main tailored for dismissals based on 
Operational requirements, even though the Law itself does not set such limits) are the 
following: (1) The employer did not pay enough or any regard to “social aspects” when 
electing the employee out of several possible employees. (2) Dismissal would give offence 
to a so-called “directive” on the “social election” of employees, when the question is 
about dismissals contingent upon operational requirements. (Those directives are to be 
set up in large enterprises in co-operation between the employer and die Works Council.) 
(3) The employee could be employed in the same or in another branch of the enterprise 
doing another job, maybe a worse one. (4) The employee could be employed in the 
enterprise after a retraining programme or after further education. 

3 To take effect the Works Council’s opposition must be registered in a correct form 
and within the prescribed period of time. Simultaneously the dismissed employee has to 
bring an action against his dismissal to the Labour Court and to demand the continuation 
of his employment from the employer. dai 

“© Daubler, supra note 10, p.310; Mayer, supra note 4, pp.172 et seq.; Richardi, Sind 
im Interesse einer gerechten Verteilung der Arbeitsplätze Begründung und Beendigung der 
Arbeitsverhälmisse neu zu regeln, Juristenzeitung (1978), p.490. 

^“ Dietz/Richardi, Kommentar zum Betriebsverfassungsgesetz (6th ed., 1972), sect. 
102, note 137; L.A.G. Düsseldorf, Betriebsberater (1978), p.936. L.A.G. Hamm, 
Betriebsberater (1979), p.1232; L.A.G. Hamburg, Betriebsberater (1983), p. 126. 

“ See ss.17 pp.KSchG. Besides this he is required to notify the Labour Exchange of 
the proposed dismissals. The Labour Exchange is not able to prevent dismissals but can 
only delay the process for, at the most, two months. 
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requirements.” Even the “fair social election” is difficult to 
challenge where large numbers of employees are in question. 

More substantial are the participation rights of the Works 
Council in the case of the so-called “alterations to the enterprise,” 
i.e. measures which are likely to endanger a large number of jobs 
and to substantially threaten staff rights. For enterprises with more 
than 20 employees, sections 111, 112 B.V.G. contain provisions on 
such changes, awarding the Works Council limited power to 
influence processes like job destruction, increasing demands on 
work performance, organisational changes and—according to a 
newer decision of the Federal Labour Court“—under certain 
conditions also mass dismissals. Although the Works Council 
cannot prevent such “alterations,” its status is somewhat higher 
than according to the general provisions on collective dismissal. 
Before the employer’s plan comes into effect, employer and Works 
Council are required by the law to negotiate the implementation 
and the extent of the alterations to the enterprise and try to reach 
a compromise. If agreement cannot be reached, both parties have 
the right to call upon the “Einigungsstelle”**—a mediation board 
which, with respect to the employer’s decision to enforce the 
measure or not, has only power to make recommendations. But, at 
the level of employer-employee negotiations about the social 
consequences for the workforce, the Works Council can claim for 
more substantial participation in setting up the so-called “social 
plan’“* (an agreement between employer and Works Council 
providing for measures to mitigate the consequences of the changes 
for the employees, e.g. redundancy payments, transferals, retraining 
programmes). If the parties cannot reach agreement on the social 
plan, both can take the matter to the “Einigungsstelle,” which, so 
far as the social plan is concerned, has power to arbitrate, ie. 
make binding decisions. 


4. The Consequences of a Dismissal Complaint 


Unwarranted dismissals are in principle invalid (s.1(1) KSchG), 
provided the employee presents a complaint to the Labour Court 
within three weeks of dismissal (s.4(1) KSchG). Where the 
complaint is out of time, dismissal takes effect ex tunc.“ 

According to the wording of the Law, an employee who is 
opposing dismissal must apply for’a Labour Court verdict stating 
that the contract of employment was not automatically dissolved by 
the dismissal. As German Law only awards compensation to 
employees who have been dismissed unlawfully and does not 


4 Mayer/Ralfs, Rationalisierung und Rationalisierungsschutz (Neuwied und Darmstadt 
1981), p.163. 

“4 B.A.G. 22.1.1980, Der Betrieb (1980), p.1267. 

b SoA B.V.G. 

% 5.112(4) B.V.G. 

47 5.7(1) KSchG. Only if the dismissal complaint is based on other reasons like those 
which are enumerated in s.t KSchG, the three-week-period needs not to be kept up. 


Sept. 1985] DISMISSAL OF EMPLOYEES IN GERMANY 547 


provide as English Law does, for a general monetary compensation 
claim in the case of redundancy, this application must also be made 
by employees seeking monetary payment only and not re- 
employment. 

A complaint against dismissal can end in a court decision, a 
withdrawal of the complaint, or an amicable settlement between 
employer and employee. Most frequently, cases end in judicial or 
extra-judicial settlements, the substance of which may legitimate 
re-employment of the employee, continuation of or the dissolution 
of the contract.“* In the case of dissolution of the contract, the 
interested parties mostly agree upon the payment of monetary 
compensation to the employee. 

Where the outcome of a dismissal procedure is a court’s ruling 
that the dismissal is unwarranted, two court orders may be issued: 

(1) The court rules in terms of the Law that the contract of 
employment has not been dissolved by the dismissal. Practical 
experience, however, has shown that this order is not sufficient to 
protect employees, since it does not offer compulsory enforcement. 
If the employer refuses to comply with his (still existing) obligation 
from the contract to employ the employee and the claimant wants 
to enforce his actual re-employment, he must apply in a new action 
for reinstatement, because he needs an executable court decision 
ordering the employer to employ him. Although the previous 
decision (that the contract of employment was not dissolved) is 
binding, a new procedure at any rate is disadvantageous for the 
employee (costing money and time). In order to avoid those 
difficulties, in practice many employees from the beginning combine 
the application for having stated that the dismissal was invalid with 
the application for being re-employed—which the KSchG does not 
provide for. It seems that the courts in general accept those 
applications. 

(2) If either the employee or the employer ‘demands, the Labour 
Court can order the dissolution of the contract of employment with 
compensation (s.9(1) KSchG). For employees at least, there are 
strict pre-conditions for such an application. They can demand 
monetary compensation, if the continuation of employment would 
be a “too exacting demand” for them (ss.9(1)(1) and 13(1)(3) 
KSchG). According to the Federal Labour Court this prerequisite 
is to be assumed only if the employee would have been entitled to 
summary dismissal (as it is provided for in s.626 of the Civil 
Code). In the case that the employer wants to get rid of the 
obligation to employ the employee further, it is much easier for the 
Labour Court to order the dissolution of the contract with money 
compensation. Section 9(1)(2) KSchG only requires that a further 
co-operation between the two parties which would be “serviceable 
to purposes of the works,” cannot be expected. ` 


48 See Falke et al. Il, p. 773, and below III, 2f. 
-8 B.A.G., A.P. No. 20, § 7 KSchG. ° 


548 THE MODERN LAW REVIEW [Vol. 48 


The amount of compensation is to be set according to the 
discretion of the court. In fact, precedents have been set, according 
to which half of a month’s salary is to be paid for every year of 
service.” The limit for compensation has been set at the equivalent 
of 18 months’ salary (s.10(2) KSchG). This maximum may be only 
awarded to an employee not less than 55 years old who has been 
working for the enterprise for not less than 20 years. 


5. Provisional Continuation of Employment during the Course of 
the Dismissal Proceedings 


In recent years the right of an employee who has registered a 
complaint against his dismissal, to be provisionally employed during 
the course of legal proceedings has been the focus of legal 
discussion.*! As dismissal proceedings are often protracted, it is 
obvious that an employee in the meantime runs great risks. Not 
only is he excluded from his former workplace, but he may also be 
forced to accept a new job for purely economic reasons. Usually 
he receives unemployment benefit and therefore must be ready to 
accept any new job provided for by the Labour Exchange.” Thus 
the right of such an employee to remain in his job pending decision 
should be secured provisionally. 

Labour Courts and legal opinion are clear that the Law 
sometimes provides’ for interim relief. However, the conditions 
under which the remedy is available remained controversial, until 
in March 1985 the “Supreme Senate” (Grosser Senat) of the 
Federal Labour Court was to terminate a long-lasting dispute in 
jurisdiction and academic discussion. In a previous contested 
decision of 12.5.1977% the Federal Labour Court had in principle 
denied the existence of the dismissed employee’s right to remain in 
his job after the period of notice has expired. It acknowledged 
such a right only if the dismissal had been obviously invalid 


50 See Schaub, Arbeitsrechts-Handbuch (5th ed., München 1983), § 141 VII 1. 

51 Inter alia: Coen, supra note 4, pp.81 et seqg.; Kérnig-Reinecke, “Materiellrechtliche 
und vollstreckungsrechtliche Probleme des Beschaftigungsanspruchs während des 
Kiindigungsschutzprozesses”, in Arbeit und Recht (1978), pp.193 et seq. and pp.233 et 
seq., Lowisch, Die Weiterbeschaftigung des Arbeitnehmers während des 
Kindigungsrechtsstreits, Der Betrieb (1978) Beilage No. 7/8; Richardi, supra note 40, 
p.491; Berkowsky, “Der allgemeine Weiterbeschaftigungsanspruch des Arbeitnehmers 
während des Kiindigungsschutzprozesses-ein Phantom?,” in Neue Juristische Wochenschrift 
(1982), p.905 (with further examples); Mayer/Maly, Die Grenzen des Anspruchs auf 
Weiterbeschaftigung nach Ablauf der Kündigungsfrist, Betriebsberater (1984), pp.1751 et 
seq., Colneric, “Rechtskraft des Kiindigungsschutzurteils—Vorbedingung für Leistungsur- 
teie über Lohn und Beschäftigung?” Arbeit und Recht (1984), p.105; Wolf/Pfeiffer, 
“Weiterbeschäftigung ohne Ende?” Arbeit und Recht (1985), pp.33 et seq. 

5 See below II, 2 f. ` 

3 Mayer/Ralfs, supra note 43, p.153. 

5 The “Supreme Senate” is competent to decide legal problems, if one of the Senates 
of the Federal labour court either wants to depart from the decision of another senate or 
takes it for opportune to have the Supreme Senate decide because of the “principle 
importance of the legal problem,” sect. 45 ArbGG (Labour Courts Act). 

5 Neue Juristische Wochenschrift (1978), p.239. 
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through open violation of the law, e.g. in a case where the Works 
Council was not consulted before the dismissal. 

This decision had been widely- criticised and was not always 
followed by first instance Labour Courts.*® The Federal Labour 
Court was reproached for failure-to look at the statutory scheme as 
a whole and for focusing on details.” It was expecially criticised for 
overlooking the point that a dismissal which is opposed by a 
dismissal complaint does not dissolve the contract of employment 
at once. If the dismissal is invalid, it.was said, the contract of 
employment still exists and with it the obligation of the employer 
to employ the employee. The uncertainty, whether in the last 
instance the dismissal will be regarded as valid or invalid, cannot 
justify a rule saying that while the case is pending, the employer is 
only obliged to employ the employee if the dismissal was obviously 
invalid. Therefore, the dismissed employee should have the right 
to be provisionally employed until a legally binding decision is 
taken. 

It seems that these arguments at last have convinced the Federal 
Labour Court. According to its decision of February 27, 1985, an 
employee whose dismissal has been stated as invalid by the first 
instance Labour Court, has the right to be provisionally employed 
until the legally’ binding decision of the dispute, and the first 
instance Labour Court can order actual employment from this date 
on. ‘ 


II. DISMISSAL OF EMPLOYEES—PRACTICE AND REMEDIES 


1. Means of Intervention for Works Councils | 


The Works Council as. a legal institution came into existence in 
Germany in 1920. Since then, blue- and white-collar workers in 
firms with at least five employees can elect a Works Council to 
represent their interests. In 1984 there were 35,343 elected Works 
Councils in private industry made up of some 190, 000 members. 
In practice, this means that Works Councils exist only i in one out 
of six firms in which they could theoretically be set up, though, as 
these are generally the major employers, roughly 60 per cent. of all 
socially insured people in private industry in the F.R.G. are 
represented by Works Councils.” 

In contrast to the United Kingdom, shop floor representation, in 
the F.R.G. is not through a trade union. In fact 77 per cent. of the 
members of Works Councils are members of trade unions, as are 


56 e, g. L.A.G. Hamburg 15.6. 1978, Neue Juristische Wochenschrift (1979), p.127; 
ArbG Aachen 27.2.1978, Betriebsberater (1978), p.1415; L.A.G. Mainz 29.5.1978, 
Betriebsberater (1978), p. 1414. For further references see Coen, supra note 4, p.76. 

57 See the literature in note 51. 

58 For these arguments see inter alia Wolf/Pfeiffer, supra note 51, with further 
evidences. 

5 See Arbit und Recht (1985), p.92. 

© Höland, supra note 6, 'p.80. 
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90 per cent. of the chairmen of these boards.*! But nevertheless 
there is a certain distance between the representatives acting on 
the shop floor and the officials within the trade union organisations; 
occasionally one could even find tensions between them. It is not 
only the law which brings about distance between the two spheres 
of activity in the German dualistic system of interest-representation, 
but also the partly divergent perception of problems and possible 
solutions. 

As explained above, a Works Council can oppose dismissal, thus 
enabling the worker to retain his job pending proceedings. One is 
surprised to find that such objections are a rare phenomenon. The 
data from the above-mentioned empirical study show that Works 
Councils actually oppose only one out of twelve dismissal cases in 
which they are consulted.” Extrapolated, these figures suggest that 
only 51 out of 10,000 dismissed workers succeeded in maintaining 
their employment pending proceedings.® It is hard to say, therefore, 
whether this legal reform has made the situation substantially 
better for dismissed employees who take legal action to keep their 
jobs. The most frequent reaction of the Works Council to the 
intention of an employer to dismiss an employee is express consent. 
In 66 per cent. of all hearings Works Councils take this attitude. 
This result is astonishing, since the law would allow Works Councils 
who feel unable or unwilling to object to a dismissal to play their 
part more tactfully by keeping quiet: after certain time limits, the 
Works Council’s consent to the dismissal is assumed by law. 

The impression one must get in regarding these findings is that 
Works Councils have much more the function of legitimising 
management policies concerning personnel than of energetically 
supporting the people who are singled out for dismissal. But this 
impression is only partly correct. One has to take into account the 
limitations of research methods. Gathering empirical data by 
mailing questionnaires results in more or less deficient information 
on interaction and informal behaviour. The more appropriate way 
of studying behavioural processes between management and Works 
Councils is by case studies. And it is these which give us some 
insight into the important role Works Councils can play before any 
dismissal has been declared, i.e. by conciliating, mediating or 
controlling conflicts within the enterprise. Above all in large firms, 
Works Councils are reported to have a veto power to reject 
planned dismissals. Apart from what they could do legally, 
management in these large companies would never execute dismissal 
plans without the consent of the Works Council.“ Under these 


6! Niedenhoff, Die Betriebsräte von 1981 bis 1984 (Köln 1981), pp.25, 26. 

®@ Falke et.al. I, supra note 1, p.189; Héland, supra note 6, pp.97 et seq. 

® Falke et al. II, p.854. 

& Cf. Fabricius/Hackmann/Hartung/Miller, Die Rechtsstellung des Arbeitnehmers in 
Betrieben der metallverarbeitenden Industrie in der Bundesrepublik Deutschland und in 
Grofritannien (1983), pp.160 et seg.; Marsh/Hackmann/Miller, Workplace Relations in the 
Engineering Industry in the U.K. and the Federal Republic of Germany (1981), p.146. 
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circumstances one cannot look at the comment of Works Councils 
on dismissals as separate events but instead must place them in the 
whole context of policies and bargaining strategies used for attaining 
certain goals. If a Works Council in some cases consents to 
dismissal in order to be able in other cases to reject dismissal or at 
least to negotiate successfully on postponement or fix terms like 
monetary compensation, then this could lead us to view the matter 
differently. 

Although formal objections by Works Councils are seldom made, 
they have rather good chances of being respected by the employer. 
In at least 40 per cent. of such cases (according to other reports in 
50 per cent. and more)® the employer decides to refrain from 
dismissal. Referring the quota of dismissal plans prevented by 
objection to the total number of dismissals at the initiative of 
employers, one arrives at a figure of about 10,000 dismissal plans 
not carried through in 1978 in the F.R.G. because of rejection by 
the Works Councils. To get a complete impression of the 
participatory influence of Works Councils it would be necessary to 
add the number of dismissal plans which were not executed after 
the Works Council had expressed non-formal misgivings or as a 
result of informal extra-statutory negotiation between management 
and Works Council. There are no representative figures for this, 
and it is hardly possible to make reliable estimates. Nonetheless it 
becomes clear that the role of Works Councils cannot be described 
in terms of symbolic or affirmative action alone. 

One can find some other indications of the substantial effects of 
the intervention of the Works Councils in dismissal conflicts by 
regarding correlations with the willingness of dismissed employees 
to file an appeal. If an employee affected by a dismissal thinks it 
socially unjustified and if there is a Works Council in his firm, he 
can file an appeal with the Works Council within one week 
(“Einspruch,” s.3 KSchG) and move to attempt an understanding 
with the employer. This kind of domestic remedy is not used very 
often: one in eight dismissed employees files such an appeal. One 
can state an interesting correlation between the statement of the 
Works Council and the readiness of the employee to use that 
remedy. In cases of the Works Council having formally objected 
to the dismissal appeals with the Works Council were filed by the 
employees eight times more often than in cases of expressed 
consent. 

Another remarkable statistical correlation can be found between 
the behaviour of the Works Council and the readiness of the 
dismissed worker to bring a lawsuit at the Labour Court. According 
to the German empirical study on protection against dismissal, 
there were only 8 per cent. opposing statements of the Works 
Council in the cases in which the dismissed employee had decided 





6 Cf. Fabricius et al., supra note 64, p.161; Marsh et al., supra note 64, p.146. 
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not to bring a lawsuit, but this share rises to 31 per cent. among 
the court plaintiffs. In other words: where a dismissed employee 
brought a court case, a formal protest had been raised by the 
Works Council four times more often than when no action was 
brought. 

It is true that neither correlation can be interpreted as causal. 
From a theoretical point of view, one could equally imagine that 
Works Councils feel stimulated to harsher opposition if the 
employee seems inclined to have his cause heard by a court. And 
conversely, the employee might be more motivated to appeal and 
to initiate legal proceedings if he felt backed by the objections of 
the Works Council. Probably the most realistic assumption is that 
both decisions condition and supplement each other. If the Works 
Council has the impression that the employee will defend himself 
against the dismissal this will make it feel more bound to support 
the employee by objecting to the dismissal; and this protest could 
strengthen the employee’s decision to take the matter to court. 


2. Labour Courts 
(a) General Remarks 


For almost 100 years there have been special courts in Germany 
to handle labour conflicts. The creation of labour courts in 1926 
was intended to combine the different court systems for the 
disputes of factory workers and of commercial clerks. It should 
standardise and professionalise dispute processing. From then on, 
the labour courts were run by state and not local governments; and 
the presiding judges on the labour court benches have been 
predominantly legally trained professionals. Yet the idea of the lay 
judge has remained. In every case, there are professional and lay 
judges, who are recruited in equal numbers from employees’ and 
employers’ organisations. In the post-war period, the West German 
labour court jurisdiction was re-established by Control Council 
Law No. 21. In 1953, a new federal Labour Courts Act was 
enacted, which has remained essentially in force up to the present. 
Only after the Second World War were the labour courts completely 
separate from the ordinary jurisdiction and constituted as tribunals 
of special jurisdiction. 

The three-tier court system in 1983 consisted of 109 courts: 95 
local labour courts (Arbeitsgerichte), 13 district labour courts 
(Landesarbeitsgerichte) and 1 Federal labour court. Especially the 
decisions of the Federal labour court are of great importance for 
the development of dismissal protection law and labour law in 
general. (Some academic writers even criticise the tendency of the 
Federal labour court to “function” as an institution which some- 
how substitutes the legislator). Although from a legal point of 


% Falke et al. I, supra note 1, p.394; Höland, supra note 6, pp.209 et seq. 
§ See Daubler, supra note 10, pp.495 et seq. 
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view its decisions have no precedent status (i.e. it is theoretically 
possible that the tenor of a local labour court decision departs from 
the principles which the Federal labour court -has set up), in 
practice local and district labour courts mostly follow the Federal 
labour court, -and the influence of its decisions is very great. 


(b) Frequency of Lawsuits Concerned with Dismissal 


The massive increase in quantity and share of actions concerning 
dismissal should not obscure the’ fact that there is a relatively low 
litigation rate. Comparing the number of lawsuits concerned with 
dismissal in 1978 to the total of dismissals by ‘employers in private 
industry in the same year, one finds a ratio of 1 to 13. This means 
that only 8 per cent. of all employees in private industry whose 
employment was terminated at the initiative of the employer 
decided to sue. Considering mass unemployment and the fact that 
being employed does still have fundamental ‘importance regarding 
one’s status in society, the litigation rate seems to be at an 
astonishingly low level. Other ‘attempts to estimate and calculate 
the litigation rate in dismissal cases give similar results. For 
instance, in 1977/78, 5 per cent. 'of the unemployed were estimated 
to have taken legal action.“ A very recent analysis in Berlin 
studied the “degree of mobilisation”—determined as the ratio of 
dismissal actions to applicants for unemployment benefit*—in the 
realm of dismissal by starting from the more precise figures of 
those just becoming registered as unemployed instead of the total 
number of unemployed persons. Referring to the Berlin labour 
court, the study shows a ratio of 4-1 per cent. in 1974 covering all 
branches of trade, which rose to 6:3 per cent. in 1982. One has to 
take into account distortion due to the fact that the total of newly 
registered unemployed. persons consists not only of dismissed 
employees but also, increasingly of other, groups, for instance 
people having finished their vocational training or having cancelled 
their employment on the basis of a mutual agreement. With that in 
mind one can see that the share of contested dismissal also in that 
study approximates an 8 per cent. figure. Beyond that, the Berlin 
study is able to compare the judicial statistics over-a period of 
years and therefore reveals specific developments within the matter 
in dispute “dismissal.” The result is that not only the volume of 
litigation has substantially expanded over the past years but also 
the ratio between dismissal and Yeadiness to pring a lawsuit has 
changed in favour of the latter. - 

Readiness to take legal action differs MA to the type of 
dismissal. In the case of “extraordinary” dismissal (s.626 Civil 


8 Cf. Blankenburg/Schonholz, supran note 2, p.56. 
® Diekmann, supra note 2. 
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Code)” the person sacked without notice obviously feel much 
more aggrieved and hence more motivated to defend themselves 
against the serious implications of that type of termination. In 
1978, summarily dismissed employees sued three times more often 
than those whose employment terminated ordinarily.” 


(c) Social Characteristics of the Plaintiffs 


Comparison of social characteristics of those contesting dismissal 
before a labour court with the total of dismissed employees reveals 
remarkable differences. Women sue less frequently than men; 

‘indeed, the proportion of women plaintiffs corresponds to the total 
share of women among the socially insured employees in the 
F.R.G. (38 per cent.). But because women, due to their generally 
lower qualification and status, are more frequently affected by 
dismissal, their willingness to take legal action is significantly lower 
compared with that of their male colleagues (the ratio of dismissal 
lawsuits by women is 1 : 14-4,.by men 1 : 11-6).” 

As regards nationality of those bringing an action, one is 
surprised to find foreigners clearly over-represented. This result has 
also been confirmed by other studies. In fact, foreign workers 
usually belong. to the less-qualified, marginalised and highly 
exchangeable segments of the labour force (“Randbelegschaft”), 
hence they are disproportionally hit by dismissal. The share of 
foreign employees in the number of employed is 10 per cent. but 
their share in the number of dismissals is twice as high.” And even 
higher is the number of foreign employees at the judicial stage. 
The total proportion of foreign employees in the number of 
dismissed employees within private industry in 1978 was 20 per 
cent. but 28 per cent. of all judicial proceedings concluded in the 
same year had been initiated by “Gastarbeiter.””* This means that 
1 in 14 German dismissed employees reacts by taking legal action 
against 1 in 9 dismissed foreigners.” 

A third striking difference in the readiness to bring a lawsuit lies 
in job status. White-collar workers are in comparison with blue- 
collar workers considerably less frequently hit by dismissals; but if 
they are dismissed, they decide more often to take legal action.” 





7 German law distinguishes between “ordinary” dismissal and dismissal “for cause” 
(ss.622 and 626 Civil Code). A dismissal is called “ordinary” if it terminates the contract 
of employment within the statutory or contractually prescribed period of notice. The 
effect of an “extraordinary” dismissal is in general the immediate termination of the 
contract of employment. It can be terminated without any notice but where notice is 
given, its duration may be shorter than that which is legally prescribed. 

7 Falke et al., supra note 1, vol. I p.388; vol. II pp.659 et seq. 

72. Falke et al. II, p.573. 

73 Falke et al. II, pp.574 et seq. 

™ Falke et al. II, pp.574; cf. Rasehorn in Feser et al., supra note 4, p.17. 

75 Falke et al. II, p.575. : 

8 Falke et al. II, pp.583 et seg.; Rasehorn, supra note 74, pp.17 et seq. 
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(d) Objectives in Bringing a Lawsuit . ik a 

The legal purpose of a lawsuit and the actual motivation behind 
it often do not coincide. This point can be clarified from the 
reasons given by dismissed employees for going to court. Legally, 
the primary goal of a dismissal action should be a court’s declaration 
of invalidity. But a majority of plaintiffs give another reason as 
being decisive. 51 per cent. out of 478 interviewed plaintiffs felt 
above all the desire to show the employer “that he can’t just do as 
he likes.””” Roughly one-third wanted primarily to keep their jobs, 
10 per cent. wanted above all to get a severance allowance. Of 
course, in reality both types of motivation are interlinked. 

As one would expect, the share of those exculpating themselves 
from implications of misconduct depends on the form of dismissal: 
for summarily dismissed employees the proportion rises to 61 per 
cent.” l . 

Compared with British unfair dismissal applications, it seems 
that litigation in Germany is used considerably more often as a 
means of publicly expressing indignation and of achieving moral 
rehabilitation.” i 


(e) Representation and Formality of the Proceedings 


From the beginning, the institutional settlement of labour-related 
disputes has striven for accessibility. Neither high costs nor a 
professional legal monopoly nor procedural formality have been 
allowed to hinder its functions of conciliation and dispute settlement. 
Therefore, the question of admission of lawyers to the hearings is 
one of the crucial and most controversial issues in the history of 
German industrial law. The question seems to have been made a 
test of the old idea of informality.® 

At the present time, however, one becomes aware that 
professionalisation has taken place not only on the bench, but also 
at the representative level. 37 per cent. of the plaintiffs in dismissal 
matters file their own actions. But, by the stage of the conciliatory 
hearings (Giiteverhandlung), which take place before the competent 
presiding judge at the labour court, no more than one quarter of 
all plaintiffs are acting for themselves, while, at the first full court 
session, only one in six plaintiffs is still acting alone.’ At the same 
points the proportion of those represented by lawyers rises from 36 
per cent. to 42 per cent. and 52 per cent. and reaches 73 per cent. 





7 Falke et al. 1, pp.399 et seq. 

78 Falke et al. I, p.403. - i aay 

7 Cf. L. Dickens: “Unfair Dismissal Applications and the Industrial Tribunal System”, 
(1978/9) 9 Ind.Law J. p.4. . 

8 Cf. Wenzel, 75 Jahre deutsche Arbeitsgerichtsbarkeit, Juristenzeitung (1965), pp.700, 
702, 750, 753; G. Müller, Arbeitsgerichtsbarkeit und arbėitsrechtliche Rechtsprechung 
von 1945/46 bis 1980, Der Betrieb (1981), pp.792 (794). : . 

81 Falke et al. II, p.627; cf. Blankenburg/Schönholz, supra note 2, pp.115 et seq.; 
Camin, Rechtsberatung und Rechtsvertretung von Arbeitnehmern vor dem Arbeitsgericht 
Berlin, in Rottleuthner, supra note 5, pp.137 et seq. 
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in the case of an appeal before the district labour court.” In 
comparison, the share of a third group of plaintiffs represented by 
legally trained union officials (Rechtssekretaére) stays more or less 
stable at one quarter through all stages of the proceedings.™ 

Even the fact that plaintiffs often personally attend hearings at 
the labour courts cannot alter the impression that this type of court 
proceeding has long been dominated by the legal profession and by 
their ways of thinking and arguing. Obviously the old idea of a 
dispute settlement procedure organised by the “semi-autonomous” 
field of industrial relations itself has been overtaken by the trends 
towards professionalisation and legalisation (“Verrechtlichung”) of 
labour disputes.™ 


(f) Termination of Proceedings 


Dismissal matters taken before labour courts in 1979 were in 60 
per cent. of all cases terminated by a judicial settlement.® This is 
considerably above the corresponding figure in the local courts 
(Amtsgerichte) in the F.R.G. In 1981, these courts of first instance 
terminated 9-5 per cent. of their civil cases by judicial settlement. 
The share of judicial settlements concerned with dismissal is above 
even the general quota of matters judicially settled at the labour 
courts. Comparing the annual figures from 1969 through 1979, one 
sees that the labour courts were able to conclude between 37 per 
cent. and 42 per cent. (1979) of all matters by judicial settlement.®’ 
So even if one includes all the other matters in dispute the labour 
court system seems to strive toward compromise by the parties 
much more than the local courts, which in the years between 1971 
and 1978 disposed of only 10 per cent. of their civil cases in this 
manner. To complete the picture, 19 per cent. of all dismissal 
cases at the labour courts in 1979 were terminated by the 
withdrawal of the action, 60 per cent. by a judicial settlement, 14 
per cent. by a contested decision and 7 per cent. in other ways.” 
The judicial settlement also plays an important part in the appeal 
proceedings before the district labour courts. 41 per cent. of these 


& Falke et al. II, p. 627. 

8 Ibid.; Camin, supra note 81, p.149. 

Cf. Blankenburg/Schénholz, supra note 2, pp.116 et seq.; Camin, supra note 81. 

85 Falke et al. II, pp.484, 773; Falke, “Vergleichspraxis der Arbeitsgerichte 
in Kiindigungsangelegenheiten,” in Gottwald/Hutmacher/R6hV/Strempel (ed.), Der 
ProzeBvergleich (1983), pp.87 et seq.; Schönholz, “Bedingungen und Merkmale der 
Erledigungsweise im Arbeitsgerichtsverfahren, insbesondere des Abschlusses von 
ProzeBvergleichen und der Thematik in der Verhandlung,” in Rottleuthner, supra note 5, 
pp.263 et seq. 

% Falke, supra note 85, p.87; Rohl, “Der gerichtliche Vergleich-Strukturierung des 
Themenbereichs,” in Der Prozepvergleich, supra note 85, pp.11 (20). 

87 Falke et al. II, p.550; Blankenburg/Schénholz, supra note 2, pp.102 et seq. 

= Steinbach/Kniffka, Strukturen des amisgerichtlichen Zivilprozesses (1982), p.88; Röhl, 
supra note 86, p.20. 

3 Falke et al. II, p.484. 
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proceedings ended in settlement, 44 per cent. in contested decisions 
and 15 per cent. in other ways.” 

It is striking to see that a majority of judicial setticinehts 
concerning dismissal provide for monetary compensation. In 1979 
the number of judicial settlements in which the payment of 
severance allowance was agreed upon was 60 per cent. at the local 
labour courts, 79 per cent. at the district tabour courts and 95 per 
cent. at the Federal labour court.” 

The average amount (median) of the conipensation payments 
agreed upon in the settlements at the labour courts was just under 
DM 2000 in 1979.” If one takes into account that the plaintiffs in 
the sample in the same year had an average gross income of DM 
2115, the mean compensation payment lagged a little behind the 
monthly gross income. But, as the severance allowance is paid as a 
net amount, it seems to be more adequate to relate it to the 
average net income. This was about DM 1500 at that time. Thus, 
the severance allowance which has become defined by courts as a 
compensation for the loss of the workplace covers on average a 
little more than the monthly net income. But in order to ascertain 
an exact ratio of costs and benefits, we. would have to subtract the 
considerable legal fees from the allowance i in cases of representation 
by a lawyer.” 

Both the factual circumstances of dismissal actions and the 
judges’ conception of their role and function contribute to the 
obvious favouring of settlements as a means of termination. In 
fact, there is a procedural provision instructing the judge to strive 
for an amicable settlement at all stages. But from a practical point 
of view it seems to be of much concern that labour courts are 
commonly limited to a post hoc investigation of the validity of 
dismissals. The usual situation is that the employment relationship 
has already been dissolved by the dismissal before the matter is 
taken to court; this makes acceptance of that fait accompli a more 
likely option than reinstatement. The small premium of the 
severance allowance plus the satisfaction of having taken the 
employer before a court then often make a consensual settlement 
satisfactory to the plaintiff. 

But even apart from the particular circumstances of a dismissal 
dispute, labour jurisdiction as a whole seems to be characterised by 
a judicial preference for settlement rather than enforcement of law, 
Only 12 per cent. of the judges claim that the primary function of 
labour jurisdiction should be to help the parties to achieve their 
legal claims™; roughly 40 per cent. think it their primary target to 
settle the conflicts which have arisen between the parties; just 


% Ibid. 
9l Falke et al. II, p.775; Falke, supra note 85, p.99. 
% Falke et al. II, p.842; Falke, ibid. 
% There will be no court fees charged if the parties in a labour court proceedings agree 
upon settling the dispute. 
% Falke et al. II, p.542. 
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under half feel unable to weigh the one function against the other. 
Three-quarters of all judicial settlements are initiated by the court. 
Thus, judicial preference-for settlement significantly influences the 
style of the proceedings and their conclusion. A third factor is 
important, though it is hard to establish from a questionnaire. The 
judges can be assumed to have a vital interest in cutting down their 
work load in a quick and simple manner by getting the parties to 
settle. If one compares the time which usually has to be spent in 
preparing and writing a judgment, which the judges claim takes 
roughly three hours, with that of recording a judicial settlement, 
the latter obviously becomes a rather attractive way of disposing of 
a matter. 

As regards delay it takes labour courts somewhat less time to 
dispose of dismissal suits than in other cases. The proceedings are 
terminated significantly more rapidly than regular civil cases at the . 
local courts. In 1979, 4 in 10 lawsuits in dismissal matters were 
disposed of within one month and more than three quarters within 
three months. After six months, only 4-3 per cent. of all proceedings 
concerned with dismissal were still incomplete.” As regards all 
other disputes taken before labour courts, 29 per cent. were 
disposed of inside one month, 62 per cent. inside three months and 
76 per cent. inside six months.” But according to the labour 
statistics, Labour Courts since 1979 have slowed down significantly 
in bringing dismissal cases to an end” and this despite a provision 
enacted in the same year which instructs them to give priority to 
the handling of dismissal related matters. For purposes of 
comparison, it is interesting to look at comparable civil suits in 
local courts. Considerably smaller numbers of 13 per cent, 47 per 
cent. and 71 per cent. respectively of lawsuits are disposed of by 
these courts in comparable periods.” 


(g) Efficiency of Dismissal Protection 


The existing dismissal protection law should ensure the 
continuation of the employment relationship if the employer has 
unlawfully issued a notice of termination. How does this law 
actually operate? Turning first to the results which can be brought 
about by taking legal action against the dismissal and relating them 
to the primary legal goal of maintaining an illegally dismissed 
employee in post, the empirical data proves only a low efficiency of 
the law. Of all dismissal cases disposed of by labour courts and 
district labour courts in 1979 only 9 per cent. of the plaintiffs 
succeeded in continuing their employment relationship.” If we 





% Falke et al. II, p.863. 

% Falke et al., ibid. 

7 H. Zimmermann, Die besondere Prozefférderung im Kiindigungsschutzprozep in 
Theorie und Praxis, Betriebs-Berater (1984), 478 et seq. 

8 Steinbach/Kniffka, supra note 88, p.98. 

9 Falke et al. II, p.860. 
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look at these 9,000 successful cases it appears that the best chances 
for achieving retention of one’s job are still through an amicable 
settlement. In four out of five successfully completed proceedings, 
the parties agreed within a judicial or extra-judicial settlement on 
continuation of the employment relationship. The same goal was 
achieved in only a fifth of the successful cases, i.e. in 1-7 per cent. 
of all lawsuits, by court decision. If the number of the actually 
continued employment relationships is viewed in relation to the 
whole number of dismissals at the initiative of the employer in 
1978, the rate of efficiency deteriorates drastically to only 0-7 per 
cent. That is, of every 10,000 dismissed employees, 71 are continued 
in employment after having invoked the Law of Protection from 
Dismissal.’ For the overwhelming majority of dismissed employees 
this law does not seem to play any practical part. But the statement 
has to be restricted to the apparent figures drawn from the judicial 
statistics and gained by computer projection. To ascertain its 
efficiency more comprehensively we must take into consideration 
that the law and the law-related “messages” emitted by labour 
courts can be expected to have preventive and orienting effects 
which cannot be quantified. The law together with the court 
decisions allow action and negotiation “in the shelter of the law” 
without obvious reference to the law. This kind of latent effect 
pertains not only to dismissals, but also to other types of termination 
of employment like joint cancellation of contract or fixed-term 
contracts. 


3. Reasons for Remedies against Dismissals Being Used More Often 


We have mentioned three dimensions of the rising number of 
lawsuits concerned with dismissal. First, the absolute number of 
legal actions against dismissals has continually grown. Secondly, 
dismissal actions have made up a growing share of the whole 
caseload of labour courts. Thirdly, as the evaluation of the Berlin 
data concerning the degree of mobilisation shows, the individual 
readiness to bring a lawsuit against dismissal has grown. 

A rather simple explanation can be given for the first aspect. As 
a consequence of the economic crisis since 1974 the number of 
dismissals declared by employers has risen steeply. A higher 
frequency of conflicts on the shop floor was very likely to raise the 
number of disputes taken before courts. In relation to all the other 
matters in dispute the number of lawsuits concerned with dismissal 
developed over-proportionally, as the second aspect indicates. The 
increase in litigation against dismissals went far beyond the numbers 
of other dispute matters. It proved to be the main reason for the 
considerable rise of the caseload in the labour jurisdiction. That 
development can also be assumed to have been brought about in 
part by the substantial growth of conflict subjects: the system of 


l Falke et al. II, p.861. 
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industrial relations has since 1974 and to an even greater extent 
since 1980 produced relatively more dismissal disputes than other 
quarrels. But the third development probably has had effects, too. 
The proportion of dismissed employees who decide to take legal 
action has grown. It seems plausible to infer that, in the current 
state of the labour market, employees have come to defend their 
employment relationship more persistently and with it their main 
source of social and economic well-being. Even if there is no general 
and strict correspondence between the rates of unemployment and 
the litigation rates in the labour court system,” the general 
employment situation must be regarded as providing the context of 
individual litigation decisions. One can assume that the specific 
chances of finding a new job strongly influence one’s cost-benefit- 
calculation as regards litigation. This impression is confirmed by 
the Berlin study which uses the figures of those having become 
unemployed as a substitute indicator for dismissals declared by 
employers, and in doing so helps to verify that a drastic reduction 
of other employment chances tends to raise the litigation rate. 
There are some other indications of change in litigation behaviour 
induced by economic change. This can be inferred from the relation 
between the number of amicable settlements and court decisions in 
dismissal actions. Since 1972 the share of amicable settlements has 
declined in the majority of industries. Due to a grave cutting back 
of possibilities of finding other jobs, the chances for reaching an 
accord have, it is suggested, become fewer, even if settlement is 
still the most common conclusion of labour court jurisdiction. 

It is not only the economic background which increases the 
readiness of dismissed employees to bring an action. One must also 
take into account cultural change concerning attitudes towards 
conflicts and their judicial handling. One could speak of “secular 
trends”* which can be observed in different sectors of present 
society. 

Within the framework of this article it is possible to outline only 
some elements of that trend. Obviously the potential for opposing 
and protesting in Germany has grown in the post-war period.’ This 
development is expressed in a variety of local protest movements 
(“Biirgerinitiativen”), as well as in a rapid rise in the caseload of 
fiscal and administrative courts and in a significantly growing 
number of constitutional complaints (“Verfassungsbeschwerden”) 
lodged at the Federal Constitutional Court.® It is above all the 





? For more details see Diekmann, supra note 2. 

3 Diekmann, Zeitschrift für Rechtssoziologie (1984), pp.79 et seq. 

4 Diekmann, ibid. 

5 Cf. Schiilein, Normalität und Opposition, Leviathan (1983), pp.252 (263); S. Röhl, 
Die wachsende Konfliktbereitschaft des Biirgers, in Kurskorrekturen im Recht (1979), 
pp.263 et seq. 

6 According to the statistical yearbook of the F.R.G. the number of constitutional 
complaints lodged at the Federal Constitutional Court oscillated between 1500 and 1600 
complaints a year until the middle of the 1970s. Since 1976 the number grew significantly 
and in 1982 had climbed to more than three and a half thousand. If we use the year 1969 
as the index value 100, the number of constitutional complaints had reached the index 
value of 225 in 1982. 
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courts concerned with reviewing acts of state administration which 
have had to face an extraordinarily strengthened readiness of 
citizens to object to plans and decisions of state authorities. There 
are many reasons for this development. Included in the general 
process of democratisation, there is the more specific movement 
towards industrial democracy. Another factor is the’ highly 
individualistic character of complex societies.” Conflict behaviour 
also seems to be influenced by general improvement in living 
conditions together with improved educational and information 
possibilities. Consequently, groups in the society as well as 
individuals feel more prone to object to forms of inequality.® In 
this form of society a different attitude toward “authority,” as 
personified by the state, the family, religion, or the employer has 
evolved. Democratic structures together with affluence enhance the 
need for participation in many -areas of life.? One could perhaps 
view as a specific German condition of participation the fact that 
particularly legalistic regulations of social and occupational life 
make even the forms of protest appear more legal than in other 
industrial societies. The fact that in 1978 a private legal insurance 
policy existed in 42.per. cent. of all West-German private 
households” seems a symptom rather than a cause of the growing 
mobilisation of law. Legal insurance does play an important part in 
the area of Labour Court proceedings. More than. 60 per cent. of 
the parties represented by gest in labour-related matters are so 
insured. 

This is a rather incomplete and osae listing of non- 
economic reasons for a growing willingness to take legal action. 
Within this context, the ‘list should only indicate that unilateral 
termination of an employment relationship by the more powerful 
party seems to have more and more come into conflict with the 
economic acceptability of such’a decision as well as with the 
cultural and individual conception of the ‘involved employees 
themselves. 

The fact that only a very small proportion of the dismissed 
employees yet uses the given legal remedies against dismissal, and 
that only a very -small proportion succeeds in continuing in 
employment is not inconsistent with the outlined developments. 
The low success rate must be seen primarily as a consequence of 
the structure of legal proceedings which is basically disadvantageous 
to the dismissed. It is completely up to the dismissed-employee to 
bring an action Semne an enterprise which usually has many 





7 Schülein, supra note 5, P. 261; Klages, “Wertwandel und Geselischaftskrise in der 
sozialstaatlichen Demokratie,” in Krise der Arbeitsgesellschaft? (1983), pp.341 et seq. 

8 Schülein, supra note 5, p.265. 

° Cf. Zapf, Gegenwartsprobleme und: Entwicklungstendenzen westeuropäischer 
Gesellschaften” JHS-Journal 6 (1982), pp.121 (129). 

© Blankenburg/Fiedler, Die Rechtsschutzversicherungen und der steigende 
Geschdftsanfall der Gerichte (1981), p.2. 
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advantages in terms of experience, power, readiness to take 
financial risks, and so on. 


IV. CONCLUSIONS 


This article has shown that the effectiveness of the legal protection 
from dismissals is not very high. As in England," it is exceptional 
for unfair dismissal proceedings to end in reinstatement. Again, the 
rise in dismissal proceedings may indicate intensification in industrial 
dispute. 

Certainly, the “preventive” function of the Law of Protection 
from Dismissal should not be undervalued. A state of affairs in 
which the Law from the beginning sets certain limits to the 
employer’s power of decision about dismissals at least entails in a 
“mimimum of social protection” for the great mass of employees 
and, under certain prerequisites, restrains misuses of the freedom 
of the employer to dismiss employees. And a legal system that 
guarantees, like the F.R.G., the participation of the Works Council 

-in dismissal cases at an early stage, may to a certain degree inhibit 
planned dismissals by the employer." 

’ The reasons for the relatively low effectiveness of the Law of 
- Protection from Dismissal are many. Aside from the most obvious 

explanation of the difficulty of challenging established facts, it may 

be important that courts in general and especially labour courts 

have only limited capacity to solve complex “overindividual” 

conflicts. Besides, we must also take into consideration that the 

Law of Protection from Dismissal is artificially imposed on a 
_ capitalist economic system, the structure of which would not allow 
employers’ decisions on personnel matters to be allocated totally to 
the courts." 

In recent years there has been much discussion whether and how 
the Protection from dismissal Laws should be strengthened. There 
have been numerous proposals and packages." One of these, to 
extend the provisional (and thus finally the ultimate) protection of 
dismissed employees to remain employed in the enterprise even 
after the expiry of notice, in the meantime has been taken up by 
the Federal labour court, (see further above).'!° The future will 


1L See “Outcomes of Cases” in Department of Employment Gazette, respective volumes; 
L. Dickens, supra note 79; Dickcns/Jones/Weekes/Hart, supra note 13. 

!2 Sec above III, 1, at note 64. 

'3 Cf. Blankenburg/Schénholz, supra first note 2, pp.125 et seq. and pp.164 et seq. 

14 Daubler, supra first note 10, pp. 275 et seq. 

15 For the great variety of proposals see Verhandlungen zum 52. Deutschen Juristentag, 
vol. I and II (Wiesbaden 1981). Even the question of shifting the burden for starting 
litigation on to the employer was posed—see the resolutions 16 and 16a (reprinted by 
Coen, supra first note 4, at p.232). Another proposal, for example, was to strengthen the 
Works Council’s participation rights in dismissal cases into a legal “veto,” which would 
mean that the right of the dismissed employee to remain employed until the end of the 
dismissal case would be bound to the point Works Council would oppose the dismissal or 
not. This decision of the Works Council could be controlled again by an arbitration 
board and/or the Labour Court—for this see Daubler, supra first note 10, p.334. 

16 See above II. 5. 
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show whether and to what extent this judgment is going to have 
positive influence on the further development of dismissal 
protection. (First of all, it can be assumed that it could enhance 
the readiness of employees to take legal action against dismissal.) 
Nevertheless, one should be aware of the limited effects that 
legally strengthened Protection from Dismissal measures can have 
upon mass unemployment. In an enduring economic crisis, where 
jobs are falling away wholesale, it is not enough to surrender the 
protection of employees from the loss of their jobs to the (belated) 
control of the Labour Courts. In addition, “alternatives” to the 
Law of Protection from Dismissal—much discussed recently in the 
F.R.G.'——should become expanded and further developed. In this 
connection, one thinks first of all of protection of jobs by means of 
collective agreements, but also of other measures, like, e.g. 
occupation of the plant and/or take-over of a collapsed enterprise 
by the workforce. In the F.R.G., where industrial relations (in 
contrast to United Kingdom) have always been under strong legal 
regulation, there is still some leeway to be made up in this area. 
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LATENT DAMAGE—SQUARING THE CIRCLE? 


LATENT damage creates particularly acute problems for the law of 
limitation. The objectives of limitation have been identified as first, 
- to protect defendants from stale claims; secondly, to encourage 
plaintiffs to proceed without unreasonable delay; and thirdly, to 
provide finality so that a person can feel confident, after a certain 
period of time, that potential claims against him are closed and 
arrange his affairs accordingly.’ In recent years, however, cases 
involving latent damage have succeeded in frustrating each of these 
aims in varying degrees. The possibility of claims arising many 
years after the events that gave rise to the damage has generated 
both practical and financial problems for potential defendants in 
terms of maintaining records and insurance. On the other hand, 
the law of limitation is not designed to protect tortfeasors from the 
consequences of their negligence (although, admittedly, this is one 
of its effects), and plaintiffs cannot be expected to pursue claims of 
which they have no knowledge. The dilemma is how to draw a - 
reasonable balance between the interests of plaintiffs and 
defendants. 

In the case of damage to property and economic loss the 
problems are of comparatively recent origin, the product of an 
expansion of the tort of negligence into fields of liability once 
regarded as the province of contract. Two areas, in particular, 
have been significant: the advent of liability in negligence for 
defective buildings following Dutton v. Bognor Regis U.D.C.* and 
Anns v. Merton L.B.C.,* and the extension of professional liability 
in tort, both to clients and third parties, for negligent breach of 
contract. In tort, the limitation period commences when the cause 
of action accrues, and in negligence the cause of action is not 
complete until damage is sustained.° In both the building cases and 
the professional negligence cases, one of two situations can arise. 
Damage might occur many years after the defendant’s negligent act 
or omission, in which case the plaintiff has a further six years from 


1 Report of the Committee on Limitation of Actions in cases of Personal Injury (1962) 
Cmnd. 1829, para. 17. 

2 For personal injuries latent damage was first dealt with by the Limitation Act 1963, 
then the Limitation Act 1975. See now Limitation Act 1980 ss.11, 14, 33. 

3 [1972] 1 Q.B. 373. 

4 [1978] A.C. 728. 

5 Esso Petroleum Co. Ltd. v. Mardon [1976] 1 Q.B. 801 and Midland Bank Trust Co. 
Ltd v. Hett, Stubbs & Kemp [1979] Ch.384 can be taken as having established concurrent 
liability in contract and tort to a client, a proposition apparently accepted without 
question by the House of Lords in Pirelli General Cable Works Ltd. v. Oscar Faber & 
Partners [1983] 2 A.C. 1. Ross v. Caunters [1980] Ch.297, Yianni v. Edwin Evans & Sons 
[1982] Q.B. 438 and J.E.B. Fasteners Ltd. v. Marks, Bloom & Co. [1983] 1 All E.R. 583 
provide examples of professional liability to third parties for negligent breach of contract. 

6 Limitation Act 1980 s.2; Darley Main Colliery Co. v. Mitchell (1886) 11 App.Cas.127. 
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that date in which to issue proceedings. Since defendants have no 
way of knowing in advance when a building will sustain damage or 
when, for example, a negligently drafted will might cause loss to a 
beneficiary, their liability is virtually open-ended. Secondly, damage 
may occur but remain latent, so that the plaintiff is unaware of, 
and has no reasonable means of discovering, its existence for many 
years. After some hesitation the Court of Appeal held in Sparham- 
Souter v. Town and Country Developments (Essex) Ltd. that in 
these circumstances the plaintiff’s cause of action did not accrue 
until the plaintiff discovered, or ought with reasonable diligence to 
have discovered, the damage.’ The relevant damage consisted of 
the financial loss to the plaintiff when the defect became manifest, 
not the physical damage to the building, because before the defect 
appeared the plaintiff could resell without suffering any loss. There 
was some doubt whether this -rule was confined to actions in 
respect of defective buildings because in Forster v. Oughtred & 
Co. a differently constituted Court of Appeal held that the 
plaintiff’s cause of action accrued when she acted to her detriment 
by relying on a solicitor’s negligent advice, not when she sustained 
financial loss two years later. She had incurred a contingent liability 
to future loss when she acted on the advice, and the fact that she 
was unaware of this damage was irrelevant. 

Sparham-Souter, of course, is water under the bridge now, for in 
Pirelli General Cable Works Ltd. v. Oscar Faber & Partners? it was 
overturned by the ruling of the House of Lords that the relevant 
date for limitation purposes was the date on which physical damage 
to the building occurred, irrespective of whether the damage was 
discoverable by the plaintiff. It is arguable that Pirelli has created 
more problems than it has solved,” and it was certainly a result 
reached with some reluctance. Lord Fraser described it as 
“unreasonable and contrary to- principle” and Lord Scarman said 
that it was “harsh and absurd” that a cause of action should be 
held to accrue before it is possible to discover any injury. Their 
Lordships looked to Parliament, however, to provide a solution, 
just as it had been required to do for the same problem in the 
context of personal injuries 20 years earlier, following the decision 
of the House in Cartledge v. Jopling & Sons Ltd.'! No doubt their 
Lordships were fortified in their robust view of the law by the 


7 [1976] Q.B. 858. Strictly speaking this ruling was obiter, since the court’s finding that 
the cause of action could not accrue before the plaintiffs acquired an interest in the 
property disposed of the appeal. In Dutton v. Bognor Regis U.D.C. [1972] 1 Q.B. 373, 
396 Lord Denning M.R. stated, obiter, that the cause of action accrued when the 
defective foundations were laid, but he recanted in Sparham-Souter (at p.868). See also 
Bagot v. Stevens, Scanlan & Co. [1966] 1 Q.B. 197, 203 per Diplock L.J. 

8 [1982] 1 W.L.R. 86. 

° 11983} 2 A.C. 1. 

10 See Burrows (1983) 46 M.L.R. 509; Jones (1983) 34 N.I.L.Q. 241; Baxter (1983) 
133 N.L.J. 414, 437; Naughton (1983) 133 N.L.J. 854, 865; Robertson (1983) 99 L.Q.R. 
559; Jones (1984) 100 L.Q.R. 413. 

11 [1963] A.C. 758. 
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knowledge that the problem of latent damage was being considered 
by the Law Reform Committee, under the chairmanship of Lord 
Scarman. The Committee has now produced its long-awaited 
Report, recommending that in respect of negligence cases involving 
latent defects the Limitation Act 1980 should be substantially 
amended.” 


The Proposed Changes 


Under the Committee’s scheme section 2 of the Act would remain 
intact for ordinary actions in tort, with the six-year limitation 
period running from the date of accrual of the action, most 
commonly the date of damage. In the case of latent damage, 
however, there would be a special extension of the limitation 
period to allow the plaintiff three years from the date on which he 
discovered or could reasonably have discovered that he had suffered 
significant damage. This would be subject to a long stop which 
would bar all negligence claims involving latent damage that are 
brought more than 15 years from the date of the defendant’s 
breach of duty." These special provisions would apply generally to 
all cases of latent damage rather than being limited to particular 
areas, such as building cases, but would have no application to 
cases of concealed fraud.'* Thus the long stop would only affect 
cases of negligence by inadvertent or careless acts or omissions. 
The Committee eschewed the idea of a judicial discretion to 
postpone the commencement of the limitation period as a means of 
dealing with any residual hard cases." This would create uncertainty 
for defendants, which would defeat one of the objects of reform. 
In order to remove the potential difficulties created by Eames 
London Estates Ltd. v. North Herts District Council, in which it 
was held that time did not run until the damage became reasonably 
discoverable or the plaintiff acquired his interest in the property, 
whichever was later, the Report recommends that once time begins 
to run against the owner it should also run against all his successors 
in title.’ This is meant to deal with the possibility of an indefinite 
postponement of the limitation period, even where damage is 
reasonably discoverable, if there were a series of quick sales each 
within the three-year period. Finally, it is recommended that any 
transitional problems should be dealt with in the same manner as 
that provided by the Limitation Amendment Act 1980, s.12.'8 The 
special rules for cases of latent damage would apply, therefore, to 


12 24th Report, Latent Damage Cmnd. 9390 (1984) (hereafter “Report”). 

3 Ibid. para. 4.1. : 

"4 Ibid. paras. 4.22, 4.20. The Limitation Act 1980, s.32, postpones the commencement 
of the limitation period in cases of fraud or deliberate concealment. 

15 Ibid. para. 4.19. 

16 (1981) 259 E.G. 491. 

17 Report para. 4.21. 

18 Ibid. para. 4.26. The Committee’s proposals for plaintiffs under a disability will be 
considered below. 
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causes of action that accrued before as well as after they come into 
force, but not where the claim was already statute barred under 
the existing law or where proceedings had already been commenced. 
This would mean that even when the new rules have been in force 
for some time (up to nine years bearing in mind the 15-year long 
stop) and the plaintiff believes he is within time applying the three 
year discoverability test, it would still be open to a defendant to 
argue that the plaintiff is statute barred because the damage 
occurred more than six years before the amendments took effect. 


The Scope of the Recommendations 


There are two points that can be made at this stage relating to the 
ambit of the Committee’s proposals. The first, comparatively minor, 
issue concerns the definition of latent damage, which covers “cases 
where damage occurs but is not discoverable. until much later and 
those where the damage itself does not occur until long after the 
breach of duty to which it is attributable.” The Report does not 
explain what is meant by the words “much later” (nor indeed “long 
after”) but it must surely mean, at the very least, “more than three 
years later,” because if the damage was discoverable within the 
first three years the plaintiff might have less time in which to 
commence proceedings under the special rules for latent defects 
than under the basic rule in section 2. Moreover, since the special 
rules apply only to cases involving latent defects, would it be 
possible for a court to apply the normal six-year limitation period 
on the basis that the case before it did not involve a latent defect, 
even though the plaintiff had no knowledge of either the defect or 
the damage? This may appear to be a very strange question. 
Consider, however, the case of Forster v. Oughtred & Co.” in 
which the plaintiff charged her freehold property as security for a 
loan by a company to her son, who subsequently went bankrupt. 
The plaintiff’s complaint against her solicitors was that they had 
failed to give her independent advice as to the consequences of the 
transaction. Stephenson L.J. said that there was “no question of 
knowledge by the plaintiff coming later than actual damage being 
caused.””! It was not a case of latent damage, then, to which the 
reasonable discoverability test of Sparham-Souter should apply. 
This finding would have been understandable if the Court had 
found that actual damage occurred either when a demand under 
the mortgage was made or when the plaintiff repaid the loan, but it 
was held that actual damage was sustained when she signed the 
mortgage. How can the plaintiff’s knowledge be irrelevant when 
the very gist of her action was that her solicitors had not informed 





19 Ibid. para. 1.2. Strictly speaking, of course, in the second situation the damage is 
not “latent” but “postponed.” It is the defect in the building or the defective work that is 
hidden. 

2 Supra note 8. 

21 Ibid. at p.94. See also per Sir David Cairns at p.100. 
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her of the potential consequences of her actions? There is some 
doubt about the authority of Forster v. Oughtred & Co. following 
Pirelli,” although this relates to the date of accrual of the action 
rather then the significance of the plaintiff’s knowledge. Nonetheless, 
it does illustrate the difficulties that could arise if the concept of 
“latent defect” is not closely defined in any amending legislation. 
The second point concerning the scope of the recommendations 
relates to the accrual of the cause of action. The Committee’s 
terms of reference included consideration of both the law of 
limitation and the accrual of the cause of action in negligence cases 
involving latent defects. The Committee declined, however, to 
make any recommendations for change’ to the rules governing 
accrual of actions. Changes would probably have had an impact 
beyond those comparatively few cases involving latent defects, and, 
in any event, the Committee were satisfied that the proposed 
amendments to the law of limitation would produce a substantial 
improvement. The consequence of this is that, as under the present 
law, different types of action can accrue at different dates, each 
with its own limitation period. For example, an action against a 
local authority for negligent inspection of defective premises accrues 
when the premises constitute a present or imminent danger to the 
health. or safety of the occupants.” It is certainly possible for 
physical damage to occur, giving rise to a cause of action against 
the negligent builder, while the condition of the premises is not yet 
sufficiently serious to render them a present or imminent danger.” 
This would be complicated by the fact that a plantiff’s “knowledge” 
for the purpose of the special three-year extension can arise at 
different times for different defendants. Knowledge of the existence 
of a defect would not necessarily confer knowledge that the defect 
was dangerous. Similarly, it is arguable that there can be more 
than one action in respect of the same premises for different types 
of damage, for example, one for the economic loss arising from the 
defect itself. and one for the physical damage caused by the 
defect.” This could have implications for the problem of subsequent 
purchasers of defective premises, which will be considered below. 


Defining the Date of Knowledge 


There are two possible approaches to the definition of the plaintiff’s 
knowledge for the purpose of the three-year extension of the 
limitation period. The first stipulates a general test, with time 
E ee ee ee 


2 Supra, note 9. See Dove v. Banhams Patent Locks Ltd. [1983] 2 AU E.R. 833, 840 
per Hodgson J. Forster has been distinguished in UBAF Ltd. v. European American 
Banking Corporation [1984] 2 All E.R. 226, 234-5, and Mathew v. Maughold Life 
Assurance Co. Ltd. (1985) The Times January 23. 

3 Anns v. Merton L.B.C. [1978] A.C. 728. 

% This is subject to the argument that almost any structural defect will be treated as 
both imminent and dangerous. See Ketteman v. Hansel Properties Ltd. [1984] 1 W.L.R. 
1274; (1985) 101 L.Q.R. 23. 

3 See M.A. Jones “Defective Premises and Subsequent Purchasers - A Comment” 
(1984) 100 L.Q.R. 413, 419-422. 
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running from the date of the plaintiff’s actual knowledge. or the 
date at which with reasonable diligence he could have discovered 
the damage.” The alternative is to define knowledge in some 
detail, in much the way that section 14 of the Limitation Act 1980 
does for cases of latent personal injury. The Report opts for the 
latter approach for two reasons.” First, it is not clear whether the 
general reasonable discoverability test applies to the plaintiff’s 
knowledge of the identity of the defendant or the question of 
causation, as opposed to the mere existence of the damage, 
whereas section 14(1) clearly specifies these facts as essential 
elements of the plaintiff’s knowledge. Secondly, it was unclear 
under Sparham-Souter, as indeed it is under Pirelli and Anns, how 
serious the damage. must be before the action accrues.” It would 
- be harsh on plaintiffs if the extended period based on discoverability 
started to run from the moment the first apparently trivial damage 
appeared. Minor cracks on the initial settlement of a new house 
are a common occurrence. Section 14(1) also refers to the plaintiff’s 
knowledge that the injury in question was significant, and section 
14(2) defines what is meant by “significant.” The ‘Report 
recommends that section 14(2) be adapted so that significant 
damage would be “such damage as would justify a reasonable 
plaintiff in initiating the proceedings in hand against a defendant 
who did not dispute liability and was able to satisfy a judgment.” 
This is clearly meant to provide an objective test, although section 
14(2) itself is a combination of a subjective and an objective 
standard. An entirely objective measure of significant damage gives 
added force to the argument that, against a defendant who does 
not dispute liability and is able to satisfy a judgment, almost any 
damage of which the plaintiff was aware would be sufficient to 
start the limitation period running.” In building cases liability is 
frequently in dispute and the ability of builders to satisfy judgment 
is often in doubt. In those circumstances “such damage as would 
justify a reasonable plaintiff in initiating the proceedings in hand” 
would be considerably greater than the damage that would induce 
a claim by a plaintiff in the fortunate position of suing a solvent 
defendant who admits liability. It may be preferable to leave the 
interpretation of significant damage to judicial common sense. 
Section 14(3) fixes a plaintiff with constructive knowledge of 
facts that would have been ascertainable with the help of 
appropriate expert advice which it was reasonable for him to seek 





% This was the test in Sparham-Souter. See also Prescription and Limitation (Scotland) 
Act 1973, s.11(3); Limitation Act 1980, s.32. : 

7 Report, paras. 4.7 and 4.8. A third option to define knowledge solely in terms of 
the plaintiff’s actual knowledge was rejected as grossly unfair to defendants. 

78 See e.g. Ketteman v. Hansel Properties Ltd. supra note 24; Kensington & Chelsea & 
Westminster A.H.A. v. Wettern Composites [1985] 1 All E.R. 346. 

? See P. J. Davies “Limitations of the Law of Limitation” (1982) 98 L.Q.R. 249, 257- 
258. 

* Kensington & Chelsea & Westminster A.H.A. v. Wettern Composites supra note 28 
provides a good example. : . 
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(subject to a proviso that where a fact ought to have been, but was 
not revealed by the expert advice, the plaintiff is not regarded as 
having constructive knowledge of that fact). Such a provision is 
obviously capable of producing hard cases unless the reasonableness 
of the plaintiff’s conduct in failing to seek expert advice is treated 
as having a subjective element. At what point, for example, should 
a house owner call in a surveyor to investigate cracks in the 
building? Would it make any difference if he was a first-time buyer 
and was short of money? What if, due to his social background, he 
is one of the many people who are reluctant to seek professional 
advice because he finds professionals, such as architects and 
surveyors (unlike doctors perhaps), “inaccessible.”*? Section 14(3) 
has been treated as partially subjective by the courts,” but the 
issue was not given consideration in the Report and it would be 
unfortunate if the amending legislation were drafted in objective 
terms, following the recommendation that “significant damage” be 
defined objectively. 

In the case of certain types of negligent professional advice 
(most commonly by a solicitor or accountant) damage would only 
be discoverable by taking a second opinion as to the competence 
of the advice. It would obviously be unreasonable to expect a 
plaintiff to take this course, except in the most unusual 
circumstances. The question of solicitors’ negligence raises another 
issue, however, that appears to have been completely overlooked 
by the Law Reform Committee. What is the position where the 
plaintiff, knowing ail the relevant facts, is unaware of the legal 
consequences and therefore is unaware that he has suffered any 
damage entitling him to sue? In the case of personal injuries the 
answer is clear, because the proviso to section 14(1) states that 
“knowledge that any acts or omissions did or did not, as a matter 
of law, involve negligence, nuisance or breach of duty is irrelevant.” 
It is curious that although section 14 is quoted in full in the Report 
this proviso to subsection (1) is omitted.” Did the Committee 
intend that the plaintiff’s ignorance of the law should prevent time 
running? That would have a dramatic effect in postponing the 
commencement of the limitation period. On the other hand, if 
ingorance of the law is irrelevant the recipient of negligent legal 
advice would be placed in an impossible position, since he could be 
fixed with constructive knowledge long before he has knowledge in 
any meaningful sense. Knowledge that damage had occurred, that 
it was significant and that it was attributable to the defendant 
might all turn upon a knowledge of the law. This would be 
particularly objectionable since it is ignorance of the law and legal 


3 In Yianni v. Edwin Evans & Sons {1982] Q.B. 438 the evidence was that the vast 
majority of purchasers do not have their house surveyed, tending to rely on the valuation 
by the building society’s surveyor. 

32 See §. Todd, Limitation Periods in Personal Injury Claims (1982), pp.19-21. 

3 Report para. 4.5. 
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procedure that leads people to consult lawyers in the first place. In 
personal injuries cases any injustices arising from the application of 
section 14 can be dealt with by the exercise of the court’s discretion 
under section 33 of the Limitation Act 1980 to override the fixed 
periods. Under the Committee’s scheme there would be no residual 
discretion, and therefore it is important that any potential for 
unfairness in the rules is ironed out, ‘as far as possible, before they 
are implemented. : 


The Long Stop 


If the extension of the limitation period from the date of knowledge 
was intended to help plaintiffs, the long stop was meant to benefit 
defendants. The very concept of a long stop, however, creates a 
dilemma which in practice it is virtually impossible to resolve. As 
the Committee observed, “it must not be so long that it has no 
useful effect and it must not be so short that it will cause 
injustice.”** From a plaintiff’s point of view 15 years from the 
defendant’s breach of duty is probably sufficient to cover most 
(though not all) building cases, but it would leave a number of 
“professional advice” cases, such as a defective will or conveyance, 
barred by the long stop. From a defendant’s point of view 15 years 
is still a long time to maintain records and insurance. It would take 
a professional man who retired at the age of 65 to the age of 80, 
which for all practical purposes is the remainder of his lifetime. 
Moreover, the effect of the Committee’s recommendation that the 
long stop should act as a bar to the plaintiff’s remedy but not 
extinguish his right of action is that in contribution proceedings a 
defendant would still be entitled to an indemnity from a third 
party, even though an action against the third party by the plaintiff 
would be statute barred. In contribution proceedings the two-year 
limitation period runs from either the date of judgment or the date 
of compromise between plaintiff and defendant. It is not 
inconceivable that in a building case, where contribution is often in 
issue, a defendant could find himself involved in contribution 
proceedings well after the long stop had expired. 

There is a more fundamental flaw, however, in the recommen- 
dation that the long-stop should run from the date of the 
defendant’s breach of duty, although for some, unexplained, reason 
the Committee did not consider it to be a “substantial objection.”*” 
In Midland Bank Trust Co. Ltd. v. Hett, Stubbs & Kemp*® the 
defendant solicitors failed to-register an option to purchase land 
created in 1961 as a Class C(iv) land charge. Oliver J. held that the 
cause of action in tort did not accrue until damage was sustained in 


%” Ibid. para. 4.13. 

3 See Dennis v. Charnwood Borough Council [1982] 3 W.L.R. 1064. 
* Limitation Act 1980 s.10. 

37 Report para. 4.12. 

38 [1979] Ch.384. 
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1967, when the option was defeated by the sale of the land. More 
importantly, the plaintiff’s action in contract, which accrues at the 
date of breach of contract, also accrued in 1967 because the 
defendants were in “continuing breach” of their contractual duty 
by failing to remedy the initial breach for as long as they had an 
opportunity to do so, that is up to the time that the option was 
defeated. There is no obvious reason why the concept of “continuing 
breach of duty” should not apply to an action in tort. Indeed, the 
Law Reform Committee extracted from Midland Bank the 
proposition that “where the breach consists of an omission to do 
something it would appear to be settled law that time does not run 
until the duty is no longer capable of performance.” Although 
Oliver J. distinguished between the giving of negligent advice— 
“where the breach of contract necessarily occurs at a fixed point of 
time”—and simple nonfeasance, the distinction between acts and 
omissions, never clear at the best of times, is probably untenable. 
If solicitors were negligent in the drafting of a will, they would 
surely be under a duty to remedy the defect until it was no longer 
capable of being remedied—at least, nothing should turn upon the 
characterisation of the original negligence’ as an act or an omission. 
The implications are obvious. In any situation where the defendant 
is in a position to remedy the consequences of his negligence 
before damage occurs he could be regarded as being in continuing 
breach of duty, up to the point at which he ceases to have such 
control. This will usually be the date on which damage occurs. It 
would clearly be arbitrary that certain types of negligence should 
fall outside the terms of the. long stop but, more significantly, by 
creating a category of exceptions to the objectives of certainty and 
finality the concept of continuing breach would undermine the 
whole purpose of the long stop.” If professional advisers are 
_ concerned that there may be some cases stretching beyond the 
fifteen-year limit they will have to retain records and insure beyond 
that period for all cases. It only takes one uninsured claim to ruin 
a retirement! , 

A further objection to having the long stop commence at the 
time of the defendant’s breach of duty rests on an issue of legal 
principle, namely, that it is unfair to a plaintiff that the limitation 
period should expire before any cause of action has accrued.*! This 
situation could arise where damage is delayed for more than fifteen 
years. The Committee regarded this as “a substantial difficulty,” 
and considered the possibility that the long stop should apply only 





3? Report para. 4.12. 

4 See also below, under Plaintiff’s Disability. 

41 In theory this is possible under the present law, following Lord Fraser’s dictum in 
Pirelli that there may be an exception to the general rule that an action accrues at the 
date of physical damage where a building was “doomed from the start.” (See Jones 
(1983) 34 N.I.L.Q. 241, 244-245). The potential scope of this exception has been 
considerably reduced by subsequent cases. Sce the cases cited supra at notes 22 and 28, 
and London Congregational Union Inc. v. Harriss & Harriss [1985] 1 All E.R. 335. 
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to latent damage, leaving the ordinary six-year limitation period to 
deal with postponed damage. The obvious drawback of such an 
approach is that it would produce an arbitrary distinction: between 
those defendants who would be able to take advantage of the long 
stop if undiscoverable damage had occurred, arid those, where the 
occurrence of damage was delayed, who would not. It would also 
leave the uncertainty of open-ended liability. For these reasons the 
Committee decided that the long stop should operate whether it is 
the defect, the damage or its discoverability that is delayed. From 
a practical point of view, the conclusion is understandable, but what 
is odd is that the Committee had previously rejected the idea of 
running the limitatoin period from the date of breach of duty and 
combining this with a longer fixed period, because it would not 
deal with this same question of legal principle, and a longer fixed 
period would also be overgenerous to plaintiffs who discovered the 
damage early.” Yet, in effect, this is what has been recommended — 
a 15-year fixed period commencing at breach of duty, plus a three- 
year discoverability rule to avoid overgenerosity to plaintiffs. 
Presumably, after 15 years, legal principle carries less weight? 

The alternative points at which a long stop could commence are 
the date of damage or the date at which the work was completed. 
Although the Prescription and Limitation (Scotland) Act 1973, ss.7 
and 11, sets a 20-year long stop which runs from the date of 
damage, this option is open to the same objection that it would 
create an unfair distinction between latent and delayed damage, 
and prevent finality. The Scottish legislation was probably not 
designed to meet this problem. Possibly the date of completion 
would be a more readily ascertainable point in time than breach of 
duty, and there is a precedent for such a provision.” The 
Committee rejected this, however, partly because of potential 
unfairness to defendants where completion of a large project takes 
place many years after the breach of duty, and partly because 
there might be difficulty in adapting the concept of completion. to 
all the circumstances in which latent damage might occur. When, 
for example, is work carried out under a “retainer” fee completed? 
If a breach of duty consists of a failure to “complete” the work 
properly, as for example in Midland Bank, what will the date of 
completion ‘be — the date at which the work should have been 
completed or the date at which..it is no longer capable of being 
completed? If running the long stop from the date of completion 
cannot solve the “continuing breach” problem it would provide no 
real advantange over the date of breach of duty. 

In theory the concept of a long, stop has some attractions as a 
partial solution to the problem of latent damage. It is meant to 
provide finality and certainty for defendants, but this will be 
defeated if there are any loopholes by which a sympathetic court 


* Report paras. 3.4, 3.5. 
4 Defective Premises Act 1972, s.1(5). 


574 THE MODERN LAW REVIEW [Vol. 48 


might permit a deserving plaintiff to escape its effect. The 
difficulties created by Midland Bank could be resolved by skilful 
drafting, perhaps by deeming the breach of duty to have occurred 
when, but for the defendant’s negligence, the duty should have 
-been performed. There remains, however, a large element of 
incompatibility between the functions of the long stop. On the one 
hand it is designed to produce finality, but on the other “concern 
lest the long stop should operate to deprive plaintiffs of worthwhile 
causes of action can be met by selecting a sufficiently lengthy 
period.” Too long a period defeats the purpose of having a long 
stop at all, yet too short a period will cause injustice to plaintiffs. 
In trying to achieve a balance there is a danger of introducing the 
worst of both worlds. 


Plaintiff’s Disability 


Under the Committee’s proposals for plaintiffs under a disability 
section 28 of the Limitation Act 1980 would not be affected, so 
that where the plaintiff is under a disability when the action 
accrued, time would not run until the disability ceases, irrespective 
of the long stop.“ One consequence of this is that in the case of 
delayed damage, where the long stop has expired, the plaintiff’s 
disability at the date that damage occurs will, in effect, revive the 
limitation period, because the long stop does not extinguish the 
right of action. This will be so even if the plaintiff was not under a 
disability for the whole of the long stop period, since it is only 
disability at the date the action accrues that is relevant for the 
purpose of section 28. Of course this tends to undermine the 
finality of the long stop but the justification for this to be found in 
the policy of section 28 itself in giving special protection to those 
under a disability. 

Where a plaintiff became subject to a disability after damage had 
occurred but before it became discoverable, section 28 would not 
apply, but he would have the benefit of the special three-year 
extension from the end of the disability, subject, however, to the 
long stop. This recommendation creates a distinction between 
plaintiffs under a disability when the damage occurred, who would 
benefit from section 28, and plaintiffs who though disabled when 
the damage was discovered were not under a disability when the 
damage occurred, who would not. The distinction seems arbitrary 
when the point of the special extension of the limitation period is 
to give plaintiffs a fair opportunity to bring an action. A person 
who is under a disability when the damage becomes discoverable 


“ Report para. 4.11. 

45 Report paras. 4.15-4.18. A person is treated as under a disability while he is an 
infant or of unsound mind: Limitation Act 1980, s.38(2). 

4 Ibid. para. 4.17. 
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has no opportunity if the long stop bars his claim.“ That might be 
justified by the observation that some plaintiffs who are not under 
a disability will also have no opportunity to sue if damage is 
delayed more than 15 years — but then why let section 28 override 
the long stop at all? 


Subsequent Purchasers 


The problem for the law of limitation created by subsequent 
purchasers of defective premises stems from the proposition that a 
person cannot have an action in respect of damage to property 
before he has any rights in the property. If the purchaser of an 
already damaged building can have an action at all, the earliest 
point in time at which the action can accrue is the date at which he 
acquires his interest in the property.” If this is correct, on a 
further sale (within the limitation period, it is usually assumed 
though not explained), a new cause of action will accrue to the 
next owner, together with a new limitation period. With repeated 
sales a defendant could be faced with an indefinite postponement 
of the limitation period. In Pirelli, Lord Fraser sought to deal 
with this problem stating that for the purpose of limitation, once 
time begins to run against one owner it runs against all his 
successors in title.” Although the Committee take the view that 
Lord Fraser’s dictum has removed the possibility of an indefinite 
postponement of the limitation period,” it is submitted, with great 
respect, that it has not. On any logical view, the earliest date at 
which a subsequent purchaser can acquire a cause of action is the 
date of purchase, and a separate tort carries its own limitation 
period which, applying the Limitation Act 1980, s.2, commences at 
the date the action accrues.°? The second tort cannot accrue with 
the limitation period of the first tort. The solution to the problem 
is either to deny any right of action to a subsequent purchaser,” or 
to amend the Limitation Act. : 
: 

“7 In the case of latent personal injuries ‘the court’s discretion to disregard the primary 
limitation period can offset any unfairness caused by a disability that does not fall within 
s.28. 

48 This is an open question at the moment. For the arguments see Robertson, 
“Defective Premises and Subsequent Purchasers” (1983) 99 L.Q.R. 559 and M.A. Jones 
op. cit., supra note 25. 

® This was the ratio of Sparham-Souter. See also per Lord Salmon in Anns v. Merton 
L.B.C. [1978] A.C. 728, 770. Cf. Robertson, op. cit., supra note 48. ` 

3 In Eames London Estates Ltd. v. North Herts District Council, supra note 16, it was 
held that against the owners of a defective building time ran either from the-date at 
which the damage became reasonably discoverable or the date of acquisition, whichever, 
was later, because it would have been unconscionable to permit the defendants to rely 
upon the constructive knowledge of the previous owner, who was also a defendant. 

51 [1983] 2 A.C. 1,18. 

52 Report paras. 2.11, 3.12, 3.13, 4.8. 

‘ag The argument is set out in more detail in M.A. Jones, op. cit. supra note 25 pp.417- 


4 See for example the statement of Lord Wilberforce in Anns v. Merton L.B.C. [1978] 
A.C. 728, 758, and Lord Denning in Sparham-Souter [1976] Q.B. 858, 868. 
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The Report recommends that the amending legislation should 
specifically provide that once time begins to run it should run 
against successors in title, although there is no suggestion as to 
how this should be accomplished. One possibility is a provision 
deeming the subsequent purchaser to have the same knowledge, 
actual or constructive, as the person during whose ownership the 
damage was discovered or became discoverable. The difficulty with 
this approach is that “knowledge” for the purpose of the special 
three-year extension is only of significance in cases of latent 
damage. What if the damage was not “latent” but the subsequent 
purchaser did not discover it? On a sale within six years would a 
new cause of action accrue to the purchaser? If so, it is difficult to 
see how a previous owner’s knowledge can have any relevance to 
the commencement of the limitation period when the plaintiff’s 
own knowledge is irrelevant to the operation of section 2 of the 
Limitation Act 1980. It would be no easy matter to amend section 
2 to define the precise circumstances in which the limitation period 
of one tort should attach to another subsequent tort. Moreover, 
in Eames it was held that the fact that a purchaser did not have the 
building surveyed did not constitute contributory negligence.* It 
might be simpler to provide that only one cause of action can 
accrue in respect of defective premises and leave purchasers to 
take an assignment of that action on a sale.” That, however, 
would involve straying into an area that the Committee wanted to 
avoid, namely the accrual of actions. Yet it is clear that the accrual 
of actions does have an impact upon this problem. What is the 
position when different actions are possible for different types of 
damage? Consider, for example, this variation on the facts of 
Junior Books Ltd v. Veitchi Co. Ltd.** A building has a defective 
floor but it has not caused any physical damage yet. The defect is 
latent, but the owner has constructive, though not actual, knowledge 
of the defect. Since the owner has a cause of action in respect of 
the economic loss caused by the defect following Junior Books 
(including the loss attributable to the defect itself, according to the 
majority), the action has, presumably, accrued and time would 
have started to run under the special rules applicable to cases of 
latent defects. The owner sells the building and more than three 
years later the defect causes physical damage to the building. 
ee ee 


5 Perhaps s.3(1) of the Limitation Act 1980 could be adapted to cases of defective 
building work. The subsection provides that where there are successive acts of conversion 
no action shall be brought in respect of the later conversion after the expiry of six years 
from the accrual of the cause of action in respect of the original conversion. 

$6 At first sight this proposition seems absurd. See for example the Law Reform 
Committee's 10th Report, Cmnd. 1782 (1962), para. 6: “The purchaser who buys a house 
in reliance on the vendor's representations and without an adequate survey ... must 
know that he is taking a risk.” But in the light of the evidence presented in Yianni v. 
Edwin Evans & Sons supra, note 31 it does not look so strange. 

* This would seem to be possible following Trendtex Trading v. Credit Suisse 1982] 
A.C. 679, and more recently Brownton Ltd. v. Edward Moore Inbucon Ltd. (1985) The 
Times February 11. 

58 [1983] A.C. 520. 


Sept. 1985] REPORTS OF COMMITTEES 577 


Applying Pirelli a new cause of action in respect of the physical 
damage accrues to the purchaser, which itself would be subject to 
the three-year extension if the physical damage was latent. The 
Committee’s recommendations do not touch upon this problem, 
which, so far, the courts have carefully managed to avoid.’ The 
whole question of subsequent purchasers is not amenable to so 
simple a solution as the Committee appears to have believed, but it 
is clearly an issue that warrants serious attention. 


CONCLUSION 


Reactions to the Committee’s recommendations are bound to be 
mixed. On the one hand, the three-year extension of the limitation 
period from the date of reasonable discoverability will, for many 
plaintiffs, remove the injustice of having an action barred before it 
is possible to know of any damage. On the other hand, in some 
cases of delayed damage plaintiffs will be in a worse position than 
under the current law, caught by a long stop that will operate 
arbitrarily and is probably too long to provide much solace to 
defendants. The inevitability of some “hard cases” should not be 
allowed to obscure the fact that when the limitation period bars the 
plaintiff’s remedy, where through no fault of his own the damage 
has not been revealed, it is the plaintiff who must bear the whole 
loss. The difficulty of obtaining adequate insurance or of proving a 
claim after many years applies with as much force to plaintiffs as it 
does to defendants. That leaves the argument that justice for 
defendants requires certainty and finality. This might carry more 
weight if the long stop would actually achieve this objective, but, 
in any event, there may be an argument that, as between a 
negligent defendant and an innocent plaintiff, uncertain justice is 
preferable to certain injustice. 

What, it might be asked, is the effect of the section 33 discretion 
on defendants’ insurers in cases of latent personal injury? Would 
open-ended liability produce changes in commercial insurance 
practice? Will the advent of the microchip solve the problem of 
maintaining records for long periods? Simply to ask these questions 
demonstrates the limited scope that was available to the Law 
Reform Committee in dealing with the issue of latent damage. In 
particular the question of who should be liable for different types 
of loss and whether a system of compulsory insurance against 
latent damage would be appropriate were outside the Committee’s 
terms of reference.” It seems likely that amendment of the 





5 The best example is the decision of the Court of Appeal in Ketteman v. Hansel 
Properties Ltd. supra note 24. See also Kensington and Chelsea and Westminster A.H.A. 
v. Wettern Composites Ltd. supra note 28 at p.350. 

© Report para. 1.6. For example, should ratepayers underwrite negligent architects or 
building contractors to the tune of 25 per cent.? Should residuary beneficiaries under a 
will receive a windfall because a solicitor has made a technical error and has to 
compensate a disappointed beneficiary, thereby increasing the deceased’s estate? The 
Committee acknowledged that some of the proposals put to it that were outside the 
terms of reference deserved further consideration: para. 5.2. 


NOTES OF CASES 


Tue Limits OF UNDUE INFLUENCE 


Tue doctrine of undue influence represents a wide, though 
infrequently invoked, judicial discretion to set aside transactions— 
be they gifts or contracts—in which it appears that one party may 
have used his position of dominance over another in order to bring 
that transaction into being. The jurisprudential basis of this 
doctrine, and hence the general limits of its applicability, were 
examined by the House of Lords, for the first occasion this century, 
in National Westminster Bank v. Morgan.' At the same time Lord 
Scarman, in a speech with which the rest of their Lordships agreed, 
took the opportunity to comment upon the so-called doctrine of 
inequality of bargaining power, as formulated by Lord Denning 
M.R. in Lloyds Bank v. Bundy,* in which the doctrine of undue 
influence appears as merely a categorical illustration of a more 
comprehensive equitable jurisdiction. 

The reported facts of Morgan were relatively straightforward. 
Mr. Morgan, a self-employed businessman of more optimism than 
acumen, was in financial trouble. His home, which he owned 
jointly with his wife, the respondent, was mortgaged to the Abbey 
National Building Society, who were threatening foreclosure. Mr. 
Morgan persuaded the appellant bank to buy out the original 
mortgagees, on the understanding that his business affairs would 
be straightened out within a short time. A new charge on the 
family home was executed in favour of the bank. This charge in 
terms secured all present and future liabilities of the husband to 
the bank, although it was intended only to cover the amounts 
necessary to pay off the original mortgage and support the 
borrowers’ domestic finances for a brief time thereafter. Mrs. 
Morgan sought and was given the bank’s assurance on this point 
before signing the charge, which she did at her home immediately 
following a short conversation with the bank manager. The effect 
of the charge had therefore been misrepresented to her: the charge 
covered her husband’s business liabilities, although Mrs. Morgan 
had been assured that this was not so. Some time after these 
events Mr. Morgan died. The monies secured by the charge were 
not repaid and the- bank sought possession of the house. In the 
House of Lords Mrs. Morgan resisted the action on the sole 
ground that her agreement to the charge was induced by undue 
influence on the part of the bank. 

Their Lordships were particularly concerned with two questions: 
first, whether, on the facts, the necessary relationship between the 
parties had been established for the doctrine to apply, and, 





? [1985] 1 All E.R. 821. 
? [1975] Q.B. 326. 
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secondly, if it had, whether the doctrine could be invoked when it 
appeared that the transaction in question conferred reasonably 
equal benefits on both sides. The House of Lords differed from the 
two-man Court of Appeal in their response to these issues. On the 
first question, Dunn and Slade L.JJ. were agreed that, while the 
relationship of banker and customer is not automatically character- 
ised as one to which the doctrine of undue influence attaches 
(unlike, say, solicitor and client or trustee and beneficiary) 
nevertheless, on the particular facts the necessary quality of reliance 
and confidence had been established. According to Lord Scarman, 
however, the circumstances in which Mrs. Morgan’s signature had 
been obtained were “a far cry from a relationship of undue 
influence.” With all respect to the members of the Court of 
Appeal, in particular Slade L.J.’s careful analysis,’ it is difficult to 
disagree with this conclusion. 

Is it now possible to identify the type of relationship to which 
the doctrine of undue influence applies? The Court of Appeal in 
this and earlier cases* had accepted that the term “confidentiality” 
best captured this essence. In Lord Scarman’s view, however, “the 
relationships which may develop a dominating influence of one 
over another are infinitely various. There is no substitute in this 
branch of the law for a ‘meticulous examination of the facts’... 
There is no precisely defined law setting limits to the equitable 
jurisdiction of a court to relieve against undue influence. This is a 
world of doctrine, not of neat and tidy rules.” 

Nonetheless, though definition be both impossible and undesir- 
able, some idea of where the line lies between relationships which 
attract the doctrine and those which do not, some criterion of 
relevant fact, remains important. Though definition may be “a 
poor instrument” here, it is equally unhelpful to abandon the 
doctrine in an unstructured wilderness of fact and circumstance. Is 
the best we can do, to adopt the impressionist attitude of Stewart 
J. in Jacobellis v. Ohio,° and assert that, although a thing may be 
undefinable, “I know it when I see it?” The constant feature of 
those relationships which attract the doctrine of undue influence is 
that, no matter how divergent the facts, in each, one party is given 
to believe that he can rely upon another for disinterested advice 
and guidance, and that, ultimately, the position, well-being and 
welfare of the party under this belief will be placed foremost. It is 
a relationship in which the dominant party can be expected to 
display altruism, a relationship of “candour and protection”®; of 
“care and providence.” Typically, therefore, although the relevant 
nexus may often be professional, it will transcend the merely 


3 [1983] 3 All E.R. 92-93. 

í e.g. Lloyds Bank v. Bundy; Tufton v. Sperni [1952] 2 T.L.R. 516. 

5 378 U.S. 184, 197. 

é Per Lord Evershed M.R. in Zamet v. Hyman [1961] 3 All E.R. 933, 937. 
7 Per Lord Eldon L.C. in Huguenin v. Baseley (1807) 14 Ves. 273, 300. 
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commercial. A commercial relationship can, however, -pass into 
this higher plane, either in general, or at specific points. This will 
happen if it is established that one party has not been asked merely. 
for advice or guidance, but has in effect agreed to step over to the 
other’s side, to see things from his point of view, and, in short; 
decide the crucial matter for him. One would not however, 
normally expect a businessman to assume this degree of reliance. 

The presumption that a dominant party used his influence 
improperly will often be decisive, since the typical undue influence 
case is one in which that dominance is of so subtle and insidious a 
kind that it is impossible to prove it was not in fact at work. 
According to Lord Scarman, however, the presumption of undue 
influence arises only if the transaction in. question is “manifestly 
disadvantageous” to the party who seeks to set it aside. This brings 
us to the second question. Lord Scarman regarded the contrary 
opinion expressed in the Court of Appeal as erroneous in law, and 
unsupported by either principle or authority. The Court of Appeal 
view is best caught in the words of Slade L.J.: that. “it- is still 
possible that the relationship and influence therefrom has been 
abused, even though the transaction is, on the face of it, one 
which, in commercial terms, provides reasonably equal benefits for 
both parties.” l 

Three queries may be raised against the part of Lord Scarman’s 
judgment that rejects this view. First, what constitutes a “manifestly 
disadvantageous” transaction; secondly, are “principle and auth- 
ority” in fact so categorically opposed to the contrary view; and, 
finally, is it still open to the dominated party to show that influence 
was used against him, even though the transaction he challenges in 
fact conferred a reasonable benefit upon him (in other words, does 
Lord Scarman’s judgment merely reverse the burden of proof, in 
situations of equal benefit)? 

It will be noticed that Slade L.J. is talking of exchanges which 
in commercial terms are more or less balanced. In his view, undue 
influence is not disproved simply by showing that the complainant 
was paid the going rate. The doctrine of undue influence is 
generally accepted as having a subjective basis.2 As Dunn L.J. 
indicated, there might be all sorts of reasons why someone might 
not wish to sell a certain article, even though he is offered a “fair” 
price. The mere fact that he is paid the market rate for it should 
not therefore displace the presumption of undue influence. Suppose, 
for example, that someone values an object far above its objective 
worth, for sentimental reasons. He would not normally consider 
selling it. Nevertheless he does sell it, to his solicitor, at the market 
valuation. Ought we to be satisfied, merely from the fact of a fair 
price paid, that no undue influence was involved, or should we 
require the solicitor to show that more clearly? | 





E See e.g. per Bridge L.J. in Re Brocklehurst [1978] 1 All E.R. 767, 782-783. 
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This leads us to the. central issue: what is the basis of the 
doctrine of undue influence? What is the law here trying to 
prevent, and what protect? Virtually every earlier case to comment 
on the matter has regarded the doctrine as based on public policy. 
Lord Scarman, however, rejects this also. “The principle justifying 
the court in setting aside a transaction for undue influence is not a 
vague “public policy” but specifically the victimisation of one party 
by the other.” And it would seem that in Lord Scarman’s view a 
party cannot claim to have been victimised in a transaction which 
provides reasonably equal benefits to both sides. 

It may be worth noting, in passing, that Lord Scarman regards 
gifts (which are the subject of a great many undue influence cases) 
as by definition disadvantageous transactions, a view, incidentally, 
shared by Cotton L.J. in Allcard v. Skinner.? A rather more 
sophisticated approach is taken by Lindley L.J. in that same case, 
however. As he points out, the plaintiff, a woman who had given 
her fortune to the religious order she had joined, gladly chose a 
life of poverty as the best for herself, and one to which she was, 
“heart and soul,” devoted. No doubt aware of the warning in 
Matthew xix 24, she happily surrendered her worldly wealth in the 
hope of gaining entry to heaven, and would have regarded it as a 
fair exchange. But neither a subjective nor objective evaluation of 
the exchange is decisive: what matters is the influence which led her 
to that state of mind. As Lord Eldon L.C. puts it in the seminal 
case of Huguenin v. Baseley: “The question is, not, whether she 
knew what she was doing, had done, or proposed to do, but how 
the intention was produced.” 

The public policy base of the doctrine of undue influence would 

therefore seem, with all respect to Lord Scarman, to be as precise 
‘as that which he advocates in its place. It resides in the fact that 
society, and hence the law, regards certain relationships, or points 
within relationships, as transcending mere commercialism, even 
though they may be, in some instances, of a business or professional 
sort. 

It is the protection of the integrity or, one might almost say, the 
sanctity, of these bonds that underlies the doctrine—to such an 
extent that Lord Eldon was able to say, that, in a relationship of 
solicitor and client, a solicitor should in virtually no circumstances 
accept a gift from his client.” Though the law has relaxed somewhat 
from this stringent point of view, the public policy basis of the 
doctrine of undue influence is highlighted within it. 

Lord Scarman cites two Privy Council decisions in support of his 
limitation to the doctrine: Bank of Montreal v. Stuart and 





9 (1887) 36 Ch.D. 145, 173. ` 
10 Other relationships were also included: see Hatch v. Hatch, 9 Ves.Jun. 292, 296- 


297. 
" [1911] A.C. 120. 
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Poosathurai v. Kannappa Chettiar.’ He overlooks: the Court of 
Appeal decision in Wright v. Carter? in which the size of a gift is 
regarded as a factor to be taken into account in determining 
whether undue influence was exercised, but is not conclusive: And, 
in order to legitimise a sale by a client to his solicitor, Stirling L.J. 
required three things to be established: “first; the client must be 
fully informed; secondly, he must have competent legal advice, and 
thirdly, the price which is given must be a fair one.” Lord Scarman 
also fails to note the categorical opinion of Lord Chelmsford L.C. 
in Tate v. Williamson.“ “Even if the defendant could have shown 
the price he gave was a fair one,” said the Lord Chancellor, “this 
would not alter the case against him.” 

The Privy Council cases, and the judgment of Lindley L.J. in 
Allcard v. Skinner, which Lord Scarman regards as the principal 
authority, contain a crucial distinction which is not apparent in 
Morgan. It introduces the final issue: can the dominated party 
himself prove (assuming the presumption is not raised in his 
favour), that, despite the supposed fairness of the transaction, 
undue influence was in fact used against him? It seems that Lord 
Scarman would answer this question in the negative. His authorities, 
however, suggest the opposite conclusion: thus Lindley L.J. clearly 
States that, where a gift is moderate, “some proof of the existence 
of the influence of the donee-must be given.” Similar opinions 
appear in Tate v. Williamson and Zamet v. Hyman." 

As the earlier cases constantly re-emphasise, undue influence is 
disproved only by showing that the supposedly victimised party in 
fact exercised a free and fully informed judgment. At one time it 
was thought that proof of independent advice was essential here, 
but it is now clear that no single circumstance is conclusive. It 
simply cannot be asserted as a categorical fact, therefore, that a 
person who receives a commercially fair price must as a result have 
acted of his own free will. Equally clearly, a fair price will be 
relevant evidence that no undue influence was used..As several 
cases indicate, the allocation of the burden of proof will often be 
decisive, and it is therefore essential that the jurisprudential basis 
of the doctrine of undue influence be clearly established so that 
this allocation can be properly achieved. In this respect, the 
judgment of the House of Lords in National Westminster Bank v. 
Morgan leaves the task far from complete. 

The views of Lord Scarman on the doctrine of inequality of 
bargaining power, as laid down by Lord Denning M.R. in Lloyds 
Bank v. Bundy, are to be welcomed, however. That doctrine truly 
does fall victim to the charge of vagueness, and is, as Lord 


12 (1919) L.R. 47 Ind.App. 1. 

3 [1903] 1 Ch. 27, esp. at 50 and 60. 

4 (1866) L.R. 2 Ch.App. 55, 66. See also per Lord Cranworth L.C. in Williams v. 
Bayley (1866) L.R. 1 H.L. 200, 213. The judgment ‘of Kindersley V.C. in Tomson v. 
Judge (1855) 3 Drew 306, 313, is also against Lord Scarman’s approach. 

See especially per Donovan L.J. at [1961] 3 All E.R. 933, 942. 
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Scarman asserts, an unnecessary incursion into an area which 
Parliament is better equipped to enter. It is paradoxical that Lord 
Scarman, while dealing a mortal blow to one doctrine which 
deserves the description of unstructured judicial paternalism, should 
throw into further uncertainty the parameters of an analogous 
principle of equitable discretion. 


- Dav TrLaDY * 


IMPARTIALITY IN TELEVISION COVERAGE OF POLITICS 


TELEVISION became àn important medium of communication in 
Britain from the mid-1950s. At that time, and for some 20 years 
following, British politics were dominated by an essentially two- 
party system in which Conservative and Labour parties constituted 
the only significant political forces. Television coverage of politics 
inevitably reflected this two-party dominance, with relatively little 
attention paid, outside the formal Party Political Broadcasts, to the 
activities and opinions of such third forces as the Liberal Party." 
` This relative political stability has now been threatened by the 
rise of the Liberal/S.D.P. Alliance, and the recent “decade of 
dealignment”? has produced new pressures on current affairs 
broadcasters, who are no-longer able to concentrate their attention 
almost exclusively on the two major parties. The case brought by 
Dr. David Owen? illustrates the Alliance’s unhappiness at the 
broadcasters’ reaction; it is felt that broadcasters have not fully 
responded, in terms of news and current affairs coverage, to the 
development of multi-party politics in Britain. This is a matter of 
considerable importance to a new third force in politics, given the 
recognition that television may well be a medium “that is suited to 
shaking up previously firm political loyalties . . . television has in 
many countries made a critical difference to the recognition-gaining 
chances and the persuasion opportunities open to certain minor 
party challengers, which are taken more seriously than they might 
otherwise have been, and are given lines of contact to less 
politically-minded people who might be- more open to their 
appeals.”* : 

Both the B.B.C. and the companies broadcasting under the 
auspices of the I.B.A. profess impartiality in the coverage of news 
and current affairs—the I.B.A. is statutorily enjoined’ to ensure 





- -* Lecturer in Law, University of Nottingham. 
1 See generally G. Wyndham Goldie, Facing the Nation: Television and Politics 1936- 
976 


2 B, Sarlvik and I. Crewe, Decade of dealignment: The Conservative victory of 1979 
and electoral trends in the 1970's. 

3 R. v. Broadcasting Complaints Commission, ex p. Owen, [1985] 2 W.L.R. 1025. 

4 J. Blumler, “The Intervention of Television in British Politics”, Appendix E to the 
Report of the Annan Committee on the Future of Broadcasting, Cmnd. 6753, para. 38. 

Broadcasting Act 1981, s.4(1)(b), 4(1)(f). Compare, for cable television, the slightly 

(but significantly?) different wording in s.10(1)(b) and s.11(3) of the Cable and 
Broadcasting Act 1984. 
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that this is achieved and the B.B.C. has given undertakings to like 
effect. But impartiality and equality of exposure are not the.same 
thing,” and broadcasters must decide how valuable television news 
coverage time. is to be shared out, consistently with the impartiality 
obligation on the one hand and the desire to maintain a properly 
newsworthy coverage of political affairs on the other.. During 
General Elections, these potentially conflicting criteria are sought 
to be reconciled by allocating to each party. “that share of attention 
which is merited by its strength in the country < .. In practice, 
news personnel take as their guide the share of political broadcasts 
which have been allocated to each party during the campaign 
concerned.”® ee Wee 

In principle the same competing constraints of impartiality and 
newsworthiness should operate to the same effect in general 
political coverage other than at times of General Election. In this 
less obviously political atmosphere, however, it may be that a 
broadcaster’s conception of “good television” leads to a predis- 
position to present politics in terms of two-sided debate—a 
“production values”- attitude ‘effectively excluding third party 
contributions contrary to the impartiality stipulation whose very 
existence may bé resented: “The notion of due impartiality . . . is 
detested by some producers who complain that, in the interests of 
balance, their superiors force them to bring in more and more 
participants, so that the intimation of the programme is drowned 
by the babble of voices.”? The tendency to present politics as a 
two-sided confrontation is thus not only due to the coincidence of 
the growth of television at a time of stable two-party politics— 
production values may also play their part, and third-party opinions 
are in consequence marginalised. i l 

In R. v. Broadcasting Complaints Commission, ex p. Owen,” 
Dr. Owen attempted to confront these difficulties for the Alliance 
in a novel way. Armed with statistical evidence allegedly 
demonstrating that inadequate coverage was being given to the 
Alliance on each network’s news programmes, Dr. Owen made a 
formal complaint to the Commission that this constituted “unjust 
or unfair treatment” contrary to section 54(1)(a) of the Broadcasting 
Act 1981. The Commission declined to consider the complaint on 
the basis: that it was outside’ jurisdiction. Dr. Owen sought a 





6 Letter from Lord Normanbrook, Chairman of the B.B.C., to the Postmaster- 
General, June 13, 1964, reaffirmed by Resolution of the Board of Governors in January 
1981—see Annex to the Licence, Cmnd. 8233. r n 

7 See the Annan Committee’s discussion, Report, para. 17.10, and also para. 17.15. 

8 M. Gurevitch and: J. Blumler, “The Construction of Election News,” in J. S. Ettema 
and D. C. Whitney (eds.), Individuals in Mass Media Organisations: Creativity and 
Constraint, pp.81-82. : oe y t $ , 

9 Annan Committee Report, para. 17.8. Cf. the Annan Committee’s own (rather 
pious?) view: “Contrary to the belief of some producers that confrontation is essential for 
‘good television,” we believe that many of the viewing public would often welcome and 
come to prefer a more reasonable and reasoned presentation.” Report, para. 17.36. 

10 Supra, note 3. - e es ; 
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declaration that the complaint was within the Commission’s 
jurisdiction and an order of mandamus requiring the Commission 
to hear and determine the complaint. Between grant to Dr. Owen 
of leave to apply for judicial review and the hearing of the 
substantive application, the Commission reconsidered the matter 
and decided that even if the complaint was within jurisdiction, it 
would not, in its discretion, proceed to consider the complaint, 
since this would be “inappropriate’—see the proviso to section 
55(4) of the 1981 Act. Judicial review was sought in respect of this 
decision also. The Divisional Court (May L.J. and Taylor J.) held 
that the complaint was within the Commission’s jurisdiction, but 
that the subsequent decision not to consider it was validly made, 
and that accordingly mandamus would not issue. 

Although the jurisdiction and discretion points are logically 
separable, they do in fact raise the same issue, the appropriateness 
of the Commission to consider what was essentially a political 
complaint. The Commission finds its origin in the Annan Committee 
Report, which advocated the creation of a body to hear complaints 
in respect of broadcast programmes. The Committee envisaged a 
limited role for this Commission. Complaints from the general 
public about the taste, content or standard of programmes were 
still to be directed to the I.B.A. or to the B.B.C. Governors. In 
contrast, a “quasi-judicial” machinery was appropriate for complaints 
from individuals alleging: unfair treatment." In the Owen case, 
May L.J., after examining the relevant statutory provisions, decided 
that Parliament had accepted this distinction between policy 
disagreements and individualised complaints, and had intended to 
give the Commission jurisdiction only in respect of the latter. 

This did not conclude the jurisdiction point against Dr. Owen, 
-however, because, notwithstanding this clear Parliamentary intent, 
the wording of sections 54-55 of the 1981 Act is such that Dr. 
Owen’s complaint did not, on a literal interpretation, fall outside 
the Commission’s jurisdiction. Counsel for the Commission argued 
for a purposive construction of the statute, limiting jurisdiction to the 
individualised complaint. May L.J., essaying a novel reconciliation of 
the literal and purposive approaches to statutory construction, 
rejected the argument: 


“Whilst on modern principles of construction it is clearly 
legitimate to adopt a purposive approach and hold that a 
statutory provision does apply to a given situation when it was 
clearly intended to do so, even though it may not so apply on 
its strict literal interpretation, nevertheless I do not think that 
the converse is correct and that it is legitimate to adopt a 
purposive construction so as to preclude the application of a 
statute to a situation to which on its purely literal construction 
it would apply.”? ` 


1 Report, paras. 6.16-6.17. ° : 
12 Cf. Bennion, Statutory Interpretation, paras. 313 et seq. 
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Thus, since a purposive approach would deny to the complainant 
that which the plain words of the statute had given him, such an 
approach is deemed to be improper. 

This is fine-in principle, but does not really take us much 
further, since the “quasi-judicial” Commission was clearly not 
designed to consider this type of complaint, even if it is technically 
within jurisdiction. This explains the Divisional Court’s conclusion 
that there was no Wednesbury-unreasonableness® in the Com- 
mission’s subsequent discretionary decision not to consider the 
complaint. The principal reasons are of practicality. To make an 
assessment of “unjust or unfair treatment” requires the selection of 
a criterion by which “unfairness” may be judged. But what would 
be that criterion? As Taylor J. points out: 

“The commission would have to decide whether that criterion 
should be based upon seats held in the House of Commons, 
votes cast at the last General Election, votes cast at more 
recent by-elections, or possibly current ratings in public opon 
polls. How. would the commission have to make what is 
essentially a policy choice between a number of rationally 
defensible approaches?” ; 


The selection or ranking of any of these criteria (for example, 
aggregate votes as a more accurate reflection of public support 
than Commons seats) might be taken to imply the expression of 
opinion on a fundamental and divisive issue of British politics, the 
operation of the voting system. Quite apart from the fact that it 
would be constitutionally inappropriate for an opinion on this issue 
to be expressed by a body such as the Commission, it might well 
lead to further court proceedings. As broadcasters in Northern 
Ireland (where there- is no inter-party agreement on allocation of 
broadcasting time even at General Elections) have discovered, any 
allocative decision made on the basis of any chosen criterion of this 
type is liable to be challenged in the courts.’ 

Furthermore, quite apart from the absence of agreed criteria 
for assessing unfairness, the Commission’s statutorily-defined 
procedures are quite unsuitable for decisions on policy matters of 
such wide-ranging import. By virtue of section 56(2) of the 1981 
Act, hearings are in private, and the only parties with a right to be 
heard are the complainant, the relevant broadcasting body (B.B.C. 
or J.B.A.), and any person, such as a producer, who appears to 
have had responsibility for the making or provision of the 
programme in issue. As Taylor J. says, 

“... section 56(2) makes no provision that other interested 
arties shall be heard. So, Dr. Owen’s complaint that he and 
is party were not accorded sufficient time in news and current 

affairs programmes would fall to be considered without the 


3 Associated Provincial Picture Houses v. Wednesbury Corporation [1948] 1 K.B. 223. 
14 McAliskey v. B.B.C. [1980] N.I. 44; Lynch v. B.B.C. (1983) 6 N.I.J.B.; Kilfedder v. 
Ulster Television (1984, unreported). 
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other political parties being heard in reply. It could hardly be 
a satisfactory resolution of the complaint. if the commission 
expressed a view after a hearing behind closed doors at which 
only one of those competing for shares of political broadcasting 
time had been heard.” 


It was inevitable, then, that the Divisional Court should uphold the 
Commission’s decision not to consider the complaint. But where 
does this leave Dr. Owen and the Alliance? It is reported" that 
Dr. Owen intends to initiate fresh litigation against both the 
B.B.C. and the I.B.A., alleging -a failure to-satisfy an asserted 
legal obligation of impartiality. So far as the B.B.C. is concerned, 
an immediate problem for Dr. Owen is that the Corporation, 
whose broadcasting is authorised by Royal Charter and a 
broadcasting Licence, -has voluntarily assumed an obligation of 
impartiality in its news and current affairs coverage, but is not 
expressly required by either Charter or Licence to fulfil any such 
duty. It has further been held, in the Northern Irish case of Lynch 
v. B.B.C.,*© that no implied duty of impartiality can be spelt out of 
those documents either. It might be open to the Home Secretary to 
impose such a duty by giving a direction in exercise of the power 
granted by clause 13(4) of the Licence,” but this has not so far 
been found necessary. 

In contrast the I.B.A.’s obligation of impartiality is statutorily 
defined in respect of both news and current affairs coverage by 
section 4(1)(b) and (f) of the 1981 Act, and these duties would 
appear to be enforceable by an individual having the appropriate 
standing.’® Furthermore, section 2(2)(b) of the Act requires the 
I.B.A. “to ensure that the programmes broadcast by the Authority 
in each area maintain . . . a proper balance and wide range in their 
subject-matter . . .” Although this would appear to be an instruction 
to the I.B.A. to broadcast programmes on a. wide variety of 
subjects, maintaining a proper balance between such subjects, it 
has been held in a Scottish case” that an individual or organisation 
with the appropriate standing may, independently of any action 
based on section 4, seek to restrain the Authority from broadcasting 





1S The Guardian, January 26, 1985. ` 

16 Supra, note`14, May L.J. reserved his opinion as to the correctness of this 
conclusion in Owen’s case. f 

17 “The Secretary of State may from time to time by notice in writing require the 
Corporation’ to refrain at any specified time or at all times from sending any matter or 
matter of any class specified in such’notice . . .” 

18 A-G ex rel. McWhirter v. I.B.A. [1973] Q.B. 629; R. v. I.B.A. ex p. Whitehouse, 
The Times, April 4, 1985. It is a moot point whether Dr. Owen would be considered to 
have adequate standing by virtue of his leadership of the S.D.P.—see the contrasting 
approaches of Oliver L.J. and Webster-J. to Mr. Foot’s position as leader of the Labour 
Party in R. v. Boundary Commission ex p. Foot, The Times, January 5, 1983. 

19° Wilson v. I.B.A., unreported, judgment delivered February 19, 1979, discussed by I. 
S. Dickinson, “Restraining the I.B.A.”, 1979 S.L.T.(News) 181. It is noteworthy that in 
1964 the B.B.C. received a direction from the Postmaster-General in the same terms as 
s.2(2)(b) of the 1981 Act. If and insofar that this direction lays down legally enforceable 
obligations, the principle of the Wilson decision would therefore apply to the B.B.C. 
also. But see Munro, New Law Journal, 7 February 1980. 
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material lacking the appropriate “proper balance” in respect of 
particular subject-matters. If this is right, on either a section 2 or a 
section 4 argument,.Dr. Owen would seem in principle to have an 
arguable case against the I1.B.A. under the 1981 Act. Were such a 
case to be successful, the B.B.C. would no doubt feel constrained 
to observe the ruling in its own programming, given both its 
expressed commitment to impartiality and a well-developed sense 
of self-preservation. . 

In the end, of course, such litigation may not be necessary. Dr. 
Owen has fired a warning shot across the bows of both B.B.C. and 
1.B.A., and the desired effect may yet be achieved without recourse 
to the courts. If, however, we do not see more of the Alliance on 
news and current affairs coverage in the next few months, the 
courts will in all probability hear from Dr. Owen again. 


H. F. RAWLINGS. * 


DUTY TO ĪMPROVE THE LIFTS 


SecTION 1 of the Health and Safety at Work Act 1974 leaves no 
doubt that the objectives of the Act are very wide; they include 
not only: securing the health, safety and welfare of persons at 
work,’ but also protecting persons other than persons at work 
against risks to health and safety arising out of or in connection 
with the activities of persons at work.? In Westminster City Council 
v. Select Management Ltd? the Court of Appeal considered that 
section 4 was wide enough to impose a duty to provide safe lifts 
upon the controller of a block of flats. 

The Council, in purported exercise of the power given to 
inspectors by section 21 of the Act, had served improvement 
notices on the Company in relation to lifts and electrical installations 
in flats managed by the Company. The notices alleged that the 
Company was contravening section 4 which requires persons in 
control of “non-domestic” premises to ensure that the premises are 
“safe and without risks to health.” Under section 4(1) the duty is 
owed by the controller to persons who “(a) are not his employees; 
but (b) use non-domestic premises made available to them as a 
place of work or as a place where they may use plant or substances 
provided for their use there.” The Company had carried out the 
repair work required by the notices but in their appeal were 
challenging whether the Council could invoke occupational safety 
legislation to secure the maintenance of residential property. 

In the principal judgment, Parker L.J. considered three questions 
arose for determination, namely (1) Were the common parts of the 
flats (that is the lifts, staircases, landings and foyer) “non-domestic” 


* Lecturer in Law, University of Bristol. - 

1 5.1{1)(a). 

2 §.1(1)(b). 
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premises? (2) Were the common parts made available to persons 
not in the Company’s employment as a place of work and so used 
by them and (3) Were such common parts made available to such 
persons as a place where they might use plant and substances 
provided for their use there and so used by them? 
- On the first issue, section 53 of the Act provided “domestic 
premises means premises occupied as a private dwelling (including 
any ... appurtenance of such premises which is not used in 
common by the occupants of more than one such dwelling) and 
“non-domestic” shall be construed accordingly.” His Lordship 
considered that, while each flat was a private dwelling, the lifts and 
other common parts, if within the definition of premises, were non- 
domestic premises. Since premises were further defined to include 
“any place” and “any installation” the common parts were places 
within the definition of premises and the lifts were installations. 
However, in his opinion, “installations” as used in the definition 
could not be deemed to include the system for lighting the common 
parts, for this was not a “place” even though it was known as an 
“electrical installation.” 

Considering the second question, his Lordship decided that the 
lifts were made available to persons not employed by the Company 
as a place of work, since lift engineers or electricians carrying out 
inspection, maintenance or repair would be at work when they 
visited the premises and the lifts were made available to them for 
these purposes. These persons would, it seemed to him, be within 
the protection of the section just.as much as the employees of a 
cleaning contractor, who attended daily to clean the common parts. 

Thirdly, he noted that section 53 of the Act provides that 

“plant” includes any machinery, equipment or appliance. In his 
view both lifts and électrical installations were within the definition 
of plant and were provided for the use of all persons Jawfully using 
the common parts. 

His Lordship concluded that if the Company’s manner of 
conducting its undertaking were to allow the lifts and electrical 
installations to become dangerous, all persons, whether or not at 
work, would be exposed to risks and the wide objectives of section 
1 of the Act would be defeated. 

Fox and Eveleigh L.JJ. both inferred that there was a question 
as to whether section 2 of the Act might apply to the Company as 
an employer of persons working at the premises. Both noted that 
there was a caretaker, but Fox L.J. thought that he might not be 
the employee of the Company, while Eveleigh L.J. stated that he 
was. However, whether or not section 2 applied was not the matter 
before the Court. On the question of the Company’s duty under 
section 4 their Lordships agreed that the issue was whether a duty 
was owed by the Company as controller of the premises to such 
persons as lift repairers, but, while Fox L.J. agreed with Parker 
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L.J. that the purposes of the Act set out in-section 1 supported the 
view that section 4 should apply, Eveleigh L.J. dissented. 

Eveleigh L.J. noted that there was no evidence that there ever 
had been at the premises any person to whom a duty existed under 
section 4. The improvement notices did not allege a past 
contravention and he considered that it would produce an absurdity 
to rely on the future lift repairer as the person to whom the duty 
was owed. Roundsmen, such as milkmen or: postmen might visit 
the premises but their “places of work” would be the bases from 
which they operated; not every place at which they happened to be 
during the course of their employment could be deemed a place of 
work. Section 4 contemplated a situation where a person had work 
to do but required a place in which to do it; it would strain the 
English language to extend the application of the section to the 
protection of persons who visited premises to carry out repairs. He 
noted “premises” included a vehicle but found it extremely difficult 
to regard a mechanic working inside a motor car as using it as a 
place of work. Since the Act is a penal statute, and his Lordship 
believed that a contravention of an improvement notice was 
punishable by a term of imprisonment, he did not consider that 
section 4 should be extended to circumstances which were far from 
anything that the legislature had had in mind. 

The extent to which, and the circumstances in which, ‘the 
legislature had in mind protection of the: general public from 
hazards created by. entrepreneurial activity, is an interesting matter 
for speculation. Certainly the Robens Committee, whose Report 
preceded the Act, devoted a chapter to public safety and. instanced 
the problems of dangerous machinery in coin-operated launderettes 
where there were no employees on the premises.* j 

However the relevant objectives of the Act are confined to 
protecting persons other than persons at work only against risks to 
health or safety arising out of or in connection with the activities of 
persons at work.’ Thus it would appear that public safety is beyond 
the objectives unless there is a risk created ‘by, or shared by 
persons at work. Therefore the washing machines identified by 
Robens might only be within the ambit of the Act if they were 
dangerous because of faulty workmanship in their. installation or 
because they would endanger workmen visiting the premises. to 
service them. The mere fact that they were dangerous to the public 
using them might not suffice to create liability under the Act: if 
this is so the legislature might not have created the degree of 
public protection that the Robens Committee advocated. 

Section 4 has been subject to little judicial interpretation so far, 
but there is at least one other occasion upon which the Act has 
been applied to a residential block of flats. In the unreported case 


* Safety aa Health at Work, Report of the “Committee 1970-72 para. 289; (Cmnd 
5034) (HMS 
5 Health ad Safety at Work Act, 1974, s.1(1)(B). - 
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of Metropolitan Properties Company (F.G.C.) Lid. v. Westminster 
City Council® an Industrial Tribunal upheld an improvement notice 
requiring non-slip nosings on steps at the entrance of a block of 
. flats. The reasons given for this decision are brief but hinge on the 
fact that there was a porter employed at the premises, although the 
Tribunal recognised that this was really a somewhat artificial way 
of achieving public safety. That decision does not discuss whether 
the flats were non-domestic premises and, indeed, it is not clear 
whether the improvement notice had. alleged breach of section 2 
rather -than section 4 of the Act, so the property owner may have 
been served as an employer rather than as a controller of premises. 

It is interesting that in the present case likewise although their 
Lordships were satisfied that the common parts of the residential 
premises were within the meaning of “non-domestic” premises, 
they were of the view that there would nevertheless be no breach 
of section 4 unless the lifts represented a hazard for visiting 
workmen. Reading section 4(1)(b) without reference to the general 
purposes set out in section 1(1)(b) it is not clear why this should be 
so, since section 4(1)(b) imposes duties on the controller for the 
protection of persons using premises “. . . as a place of work or a 
place where they may use plant .. .” Since these are alternative 
criteria, arguably section 4(1)(b) taken on its own might be broad 
enough to impose a duty for the protection of residents using the 
lifts, independently of whether or not they were a hazard for such 
persons as maintenance engineers. Indeed Parker and Fox L.JJ 
were so concerned to find a breach of the duty to visiting workmen 
that they overlooked that ‘an important part of the work of a lift 
maintenance engineer must be to rectify faults which might 
endanger the public. Moreover the engineer may well have an 
employer whose duty it is to ensure that he is trained to do this 
without endangering -himself.’ 

There may be an urgent need to impose, in the interests of 
safety, regulatory control upon landlords of premises open to the 
' public, but it is submitted that the Health and Safety at Work Act 
does not necessarily provide the means to do this. It is tempting 
_ therefore to agree with the dissenting view of Eveleigh L.J. even 
though contravention of an improvement notice does not appear, 
as he suggests, to carry the penalty of imprisonment. However, the 
complexities of the penalty provisions set out in section 33 is 
another issue. ; 

: BRENDA BARRETT* 


SECRETS, MEDIA AND THE LAW 


Introduction 


Press and television sometimes obtain information which someone 
else does not want published. The scope for preventing publication 





6 H/S 5920/82/L.S. See Health and Safety Information Bulletin No. 80, August 1982. 

T- 5.2; if the engineer were self-employed he would be required under.s.3(2) to protect 
himself. 

* Reader in Law, Middlesex Polytechnic. ` 
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by seeking an injunction based upon breach of confidence has been 
considered in Lion Laboratories. Ltd. v. Evans' and Francome v. 
_ Mirror Group Newspapers Ltd.” A person may also wish to identify 
the source of the information—to pursue a civil remedy, to prevent 
further leaks and/or to take- disciplinary action. This option has 
been considered in Secretary of State for Defence v. Guardian 
Newspapers? and in Francome..: All three cases illustrate the 
changing relationship between the:media and the Courts. ' 


Breach of Confidence — 


Lion Laboratories and Francome have settled that breach of 
confidence confers a remedy in damages, rather than purely a right 
to an injunction. But on two questions which go to the heart of the 
control placed upon the media by breach of confidence these cases 
are less clear: (a) when will publication be upheld as being in the 
public interest, and no damages be awarded and (b) when, if a all, 
will the court prevent publication? 

In Lion Laboratories, the Daily Express carried articles creating 
serious public concern at the reliability of Intoximeters produced 
by Lion Laboratories, used for alcohol tests on motorists. Lion 
Laboratories sought an injunction preventing publication of an 
article based upon memoranda supplied by former employees and’ 
damages, relying on both breach of confidence and copyright. It 
was agreed that the information was confidential, so the only issue 
was the strength of “public interest.” Leonard J.’s decision to grant 
an injunction was reversed by the Court of Appeal, as the 
publishers had made a sufficiently strong case for the existence of a 
defence of public interest, that an, ‘interlocutory injunction should 
not be made. The plaintiff was left to his remedy in damages. 

In Francome, the Daily Mirror obtained, from undisclosed 
sources, illegally made tapes of telephone conversations between 
Francome, a well known jockey, and his wife, allegedly concerning 
breaches of the jockey club rules and possible criminal offences. 
The paper told Francome of their intention to publish and he 
sought an injunction to, prevent publication and damages based on 
trespass or breach of confidence. He later also sought disclosure of 
the source. Park J. granted an interlocutory injunction, ordered 
the disclosure of the source and ordered the material to be 
delivered to a third party (presumably to prevent its destruction to 
avoid revealing the source). The Court of Appeal continued the 
injunction, but reversed the disclosure order, pending the full trial. 

The newspaper claimed that the information was not confidential, 
because users of phones have to accept the inherent risk of 
eavesdropping, for example by crossed lines. The Court of Appeal 


2 11984] 2 AIl E.R. 408. ' 


1 [1984] 2-All E.R. 417. 
> [1984] 3 AIl E.R. 601. 
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said that Malone v. M.P.C.* was limited to telephone tapping by . 
_the police, and that whilst a telephone user may take the risk of an. 
‘electronic error, or ‘official’ phone tapping, a person may not 

anticipate illegal phone tapping, and therefore a different rule may 

apply. This narrow reading of the Malone case must be open to 

question. In the absence of authority the court declined to decide 

this issue in an interlocutory hearing. Should this case come to full 

trial, liability for breach of confidentiality arising from illicit 

telephone tapping will have to be resolved. 


When is publication allowed in the public interest? 


The defence of public interest to claims of confidentiality is now 
well established. At one stage this defence was limited to disclosure 
of “iniquity,” that is “serious misdeeds or grave misconduct”? but a 
series of cases through the 1970s have substantially widened it.® 

` The Court of Appeal in both Lion and Francome seemed willing 

to adopt a broad, if circular concept of “public interest,” covering 
both breaches of the law and “anti-social conduct,” that is activities 
“seriously contrary to the public interest.” The court in both cases 
stressed that much will depend on the facts of each case, so that no 
complete definition can be given. For example in Lion there was 
the “utmost public interest” “in disclosing the risk of the plaintiffs 
being instrumental in punishing other people for offences which 
they may not have committed.” However, Francome suggests one 
limitation upon this, that there could be no public interest in 
publishing something which it would be a criminal offence to 
publish. 

Sir John Donaldson M.R. in Francome acknowledged the role of 
' the media “in exposing crime, anti-social behaviour and hypocrisy” 
and campaigning for reforms, but he warned of the danger of 
confusing the public interest with the media’s own interest, which 
may differ. In some cases the public interest may be better served, 
by disclosing the information to the “official channels”, such as the 
Home Office, rather than'the media. In Francome the Court of 
Appeal felt the information should have been disclosed to the 
police. Similarly, at first instance in Lion, Leonard J. felt the 
< matter was technical and therefore best handled by the Home 

Office. l 

Whilst the motives of the media are sometimes suspect, they 
undoubtedly have’ an important role in investigating stories. One 
may regret the power of the media, but it is surely too late to 
remove it. The: attitude of Griffiths L.J. in Lion seems more 
realistic, when he acknowledged that it is sometimes “an essential 
function of a free press,” “to campaign to put pressure on the 


4 [1979] Ch. 344. - : ` 

5 Salmon L.J. in Initial Services v. Putterill [1967] 3 All E.R. 145. i 

6 Fraser v. Evans [1969] 1 All E.R. 8; Hubbard v. Vosper [1972] 1 All E.R. 1023; 
Woodward v. Hutchins [1977] 2 All E.R. 751. 
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authorities.” In that case, as the Home Office were an interested 
party, committed to the accuracy of the machine, he felt that the 
public may be better served by the media: publishing the story: “I 
think, in all the circumstances that the Daily Express are not to be 
criticised for thinking that the impact of the revelations in their 
newspaper would be more likely to galvanise the authorities into 
action than a discreet behind-doors approach.” Indeed Stephenson 
L.J. went further and said “the media, may have a right and even a 
duty to publish” some confidential information, even if it was 
unlawfully obtained in flagrant breach of confidence. , 

The Lion approach suggests that disclosure of this sort of 
information to whomever is in a reasonable position to protect the 
public interest will be accepted. Publication of investigations 
concerning individuals may be restrained—after all the information 
could be handed to the “proper authorities,” but where the 
investigation involves the state in some form, a less restrictive line 
may be adopted by the courts. To take the argument further, 
publication may be acceptable whenever it is believed by the court 
that the state would not handle the matter as effectively as the 
media. Griffiths L.J. stressed that the Lion decision was not a 
“mole’s charter” but rather freed a responsible press to carry out 
their work. Inevitably, the freedom to publish will continue to 
depend upon whether it is seen as sensationalism or investigative 
journalism. — f : ' 


Interlocutory injunctions to restrain publication 


In libel an injunction will only exceptionally be granted to pre- 
vent publication when a defence of fair comment or justification is 
raised, on the principle of “publish and be damned,” ”—the need for a 
free press requiring a person’s remedy to be solely in damages. It has 
been said that similar principles should apply in breach of confidence 
cases, if a defence of public interest is raised, as a plaintiff should not 
be better off by claiming in breach of confidence rather than 
defamation. The courts in both Francome and Lion disagreed, 
feeling that there was a fundamental distinction between the two 
types of action. Griffiths L.J. was the only judge to offer a basis for 
this distinction, that “if the same approach was adopted in actions for 
breach of confidence it would . . . indeed be a mole’s charter.” This 
argument hardly seems convincing, as the plaintiff will retain his 
remedy in damages against the “mole” and the media. 

Whilst an injunction may be granted, the judges in Lion, agreed 
that a court should not.lightly do so, but should look at the 
strength of the claim to a public interest defence to see if there 
were at least “legitimate grounds” for believing there to be a 
defence of public interest. The strength of the defence required 


7 See for example Lord Denning in Schering Chemicals v. -Falkman Lid. [1982] 1 Q.B. 
16 i j : ae 


"8 Lord Denning in Hubbard v. Vosper,'and Fraser v. Evans (supra). 
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was variously formulated:. “a serious defence ... which may 
succeed at the trial”; “good reason” to support the claim of public 
interest; or the higher test of “a strong case” of public interest. If 
satisfied of this, the court should then balance the interests for and 
- against publication prior to the full trial..In doing this the judges in 
_ Lion placed considerable weight on the strength and importance of 
the public interest claim, and did not even mention the balance of 
convenience, or the status quo. 

In stark contrast, the court in Francome did not see the strength 

of the substantive issues as relevant to the grant of an interlocutory 
injunction: the court was only concerned, “so far as we can, to 
preserve the rights of the parties meanwhile,” and do nothing 
_ which will prejudice either party pending the trial. This approach 
may mean that a party with a very. strong claim will be prevented 
from: taking action against a “mole,” pending the full hearing, on 
the offchance that he may lose. Conversely, despite a very strong 
public interest a paper may be prevented from publishing until 
after the full hearing, to the considerable advantage of a wrongdoer. 
Surely there should be some evaluation of the strength of the 
claims of both parties, as in the Lion case, and the status quo used 
where there is not an overwhelming case either way?’ 

In Lion the reasons’ for refusing an interlocutory injunction 
were stronger than in Francome, as the media coverage of the 
story had already created a level of “public disquiet” and citizens 
were being convicted daily on the basis of potentially unreliable 
equipment. Far from preserving the status quo, an injunction in 
Lion would have helped the plaintiff and harmed the public 
interest. So, where a basis for the story has already been published, 
without using confidential information, so as to raise public concern, 
an’ interlocutory injunction is less likely to be granted. It also 
indicates that the Court may be willing to refuse an injunction 
where to grant one would substantially benefit the plaintiff, such. as 
where he is acting disreputably and will continue to do so, until the 
article is published. : 


Ordering the media to disclose sources of information 
Though novel only in so far as it was intended to provide a legal 
basis for the previous uncertain practice of only ordering journalists 
to disclose their sources when absolutely essential,” section 10 of 





.° See e.g. Lord Salmon’s passionate defence of the media in British Steel Corporation 
' v. Granada Television Ltd. [1981] A.C. 1096, 1184, 1195. 

10 See Lord Scarman’s speech in Hansard, 417 HL Official Report (Sth series) col. 157. 
For the law on professional confidences see Phipson on Evidence (13th ed.), 15-09 et seq. 
For contempt of court see Borrie and Lowe; The Law of Contempt (2nd ed.) pp.44—47. 
The cases tended to concentrate on the importance of the evidence to the particular case 
rather than on the type of circumstance in which disclosure could be ordered. In British 
Steel Corporation v. Granada Television, Lord Salmon, dissenting, argued that in practice 
the courts only ordered journalists to disclose their sources where the nation’s security 
was at risk (though he did allow that other exceptional circumstances could justify 
ordering disclosure) and that it was insufficient to plead that the interests of justice in the 
case required identifying the source. The majority held that the interests of justice did 
justify the order. In the later decision in A.G. v. Lundin (1982) 75 Cr.App.R. 90 
disclosure was ordered where it was thought crucial to a criminal prosecution. 
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the Contempt of Court Act gid; for the first time, confer special 

privileges on the media: 
“No court may require a person to disclose, nor is diiy person 
guilty of contempt of court for refusing to disclose, the source 
of information contained, in a publication for which he is 
responsible, unless it be established to the satisfaction of the 
court that disclosure is necessary in the interests of justice or 
national security or for the prevention of disorder or crime.” , 


Its ambit was tested for the first time in Secretary of State for 
Defence v. Guardian Newspapers Ltd., in which the plaintiff sought 
the return of a photocopy of a memorandum (dealing with the 
timing of the arrival in the United Kingdom of cruise missiles) 
prepared by the Secretary of State, individually marked copies of 
which had been sent.to the Prime Minister’s Office and certain 
other Departments. The copy in question had been sent by an 
employee (subsequently identified as Sarah Tisdall) of the plaintiff 
to The Guardian, who published it.. The Crown, wishing to identify 
the source of the leak, sued as owners for: the return of the 
document. 

Of the judges involved in this case in. the lower courts only 
Griffiths L.J. unequivocally held that section 10 could provide a 
defence to a claim for the return of a document belonging to the 
plaintiff, commenting: 

“It is in the interests ir us all that we “should have a truly 
effective T and it seems to me that Parliament by enacting 
section 10 has clearly recognised the importance that attaches 
to the ability of the press to protect their sources . . . I can see 
no harm in giving a wide construction to the opening words of 
the section because by the latter part of the section the court 
is given ample powers to order the source to be revealed 
where in the circumstances of a particular case the wider 
public interest makes it necessary to do so.” 


However, the House of Lords, unanimously, also rejected the 
argument that section 10 could not be a defence to claims based on 
ownership and, moreover, rejected Slade L.J.’s opinion in the 
Court of ‘Appeal that if the defence were raised the publisher could 
only succeed by showing positively that disclosure would reveal the 
source’s identity. For Lords Fraser and Bridge it was sufficient to 
show that the identity may be revealed. Lord Diplock thought 
there had to be a “reasonable chance” of the source’s being 
identified; while Lord Scarman thought that the publisher must 
show that on the balance of probabilities his source would be 
identified, though if identification were the plaintiff's purpose in 
coming to court there would be little difficulty in inferring the 
probable result of the order. 


1 Scott J. in The Times, December 16, 1983; Sir John Donaldson M.R., Slade L.J. 
and Griffiths L.J. (C.A.) [1984] Ch. 156. An attempt made at this stage to challenge the 
ownership claim, was rejected. 


598 THE MODERN LAW REVIEW [Vol. 48° 


.This settles that section 10 applies to claims based on ownership, 
at any rate where the object of seeking the document’s return is-to 
discover the identity of the source of the leak, bringing greater 
certainty to the law than the Court of Appeal achieved and 
providing a generous protection, in principle, for the media, both 
in this respect and on the question ‘of the degree of probability of 
_ identification of the source that must be proven. This is in line with 
Parliament’s intention to secure the public interest in being 
informed, by providing journalists with a substantial right to protect 
their sources. It also justifies the enactment of section 10 in. the 
first place, for given the previous uncertain practice the claim of 
ownership may well have succeeded. 

Despite their agreement in principle about the scope of section 
10, their Lordships were divided on whether to order the 
document’s return in this case. The disagreement centred upon 
whether the Crown had submitted- enough evidence to show that 
the case fell within one of the section’s specific exceptions—in this 
case national security. The Crown claimed that the fact that such 4 
document marked “secret” with a very restricted circulation, 
concerning a matter of great significance in relation to defence had 
come into possession of a national newspaper was of the greatest 
importance to the continued maintenance of national security. This 
was enough for the majority but not for the minority. Lord Fraser 
in particular stressed the strictness of the “necessity” requirement, 
_ commenting that there may be other means of identifying the 
source and “unless special urgency is proved, the requirements of 
section 10 are not ... met merely by showing the easiest way of 
identifying the person is by calling on the publisher of the 
information to disclose it.” Since 12 days had elapsed between 
publication and the demand for the document’s return, Lord Fraser 
did not think there could have been “special urgency.” Both he 
and Lord Scarman thought it, essential to have information about 
the class of persons having access to the documents and whether 
such documents were processed in the same system as sensitive 
defence documents or were processed with parliamentary or other 
political material. 

The decision to order disclosure on the facts has disappointed 
some” and enthusiasm for a wide interpretation of section 10 must 
be tempered if the exceptions can be easily invoked.” However the 
overall message of the case is that if the owner of documents wants 





12 This issue as all their Lordships acknowledged was bedevilled by the fact the true 
identity of the source had been established by the time the Lords heard the case. But 
their Lordships had to try to perform the difficult feat of mental gymnastics to dismiss 
the fact from their minds. 

13 See e.g. the editorial in (1984) 134 New L.J. 953, 954; The Guardian leader, 
November 26, 1984, and the comments of Ms. Marie Staunton of N.C.C.L. in The 
Times, -November 26, 1984. ` ' 

14 As they might have been had Sir John Donaldson M.R.’s judgment stood, that in 
this case any one of the exceptions applied. : 
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-disclosure then, to be.certain, not only must he show that the case 
falls within one of the exceptions, but he must offer convincing 
evidence to prove his case. 

Some questions remain unsettled. Lords Diplock, Fraser and 
Scarman left open the section’s application to publishers’ possession 
of valuable property which the owner wants returned for its own 
sake. Further, the width of exceptions other than “national security” 
remains unexamined, though ‘Lords Diplock, Roskill and Bridge, 
thought (obiter) that the interests of justice exception refers to the 
interests of justice in the course of particular legal proceedings, 
rather than in any general sense, an interpretation helpful to 
journalists. Another issue, raised in Francome v. Mirror Group 
Newspapers, is whether section 10 can apply before material is 
published. On a strict interpretation the section might not be 
thought to do so, since it refers to “information contained in a 
publication.” Sir John Donaldson M.R., however, thought the 
argument “very debatable” and following the Guardian decision a 
generous interpretation might be justified. Another point still to be 
settled is whom the section protects. Section 10 refers to persons 
responsible for a publication. While this clearly covers editors of 
newspapers or television or radio broadcasts, does it cover 
individual reporters? The answer should surely be yes. Providing 
these words are taken to refer to the particular material published 
rather than to the publication of the journal or programme as a 
whole, the section will protect the individual. 


Conclusion 


The cases raise related, although not identical, issues, but 
underlying all three is the attitude of the judiciary to the media. 
With Sir John Donaldson M.R. and Griffiths L.J. consistently 
adopting differing lines over the importance of protecting the 
media, there is no consistent view within the Court of Appeal. But 
it must be noted that the House of Lords in the Guardian case 
supported the latter’s views. Despite that, the old, simplistic 
attitude of “publish and be damned” is being replaced by greater 
judicial intervention, before as well as after the event. Possibly, 
this results from a fear of the power of the “fourth estate.” It is in 
distinct contrast to the principle of giving the media protection 
hitherto accorded in law only to lawyers, which underlies section 
10. The support given to the media by the House of Lords in the 
Guardian case makes more urgent the need for a “breach of 
confidence” case to be heard by that House. 

The notion of “public interest” is at the core of breach of 
confidence cases, whereas it is irrelevant when considering s.10. 
Although section 10 aimed at protecting the public, it is not 
concerned with the merits of an individual publication, but with the 
general need to ensure sources are confidential, hence “public 
interest” per se neither justifies nor condemns the particular 
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publication. If an item is not within the exceptions, the source will 
not be disclosed, but if it is within an exception, the media will be 
ordered to disclose the source, even if the publication was entirely 
in the public interest. 

In contrast, in a case of bikach of confidence the issue of “public 
interest” is central, and is to be judged on the particular publication, 
almost without any fetters on its scope, although the courts have 
yet to reach a consistent stand on its application. Whilst the 
potential scope of the public interest defence may assist the media, 
it could also result in excessive litigation, unless or until the media 
become able to predict the attitude of the jidicidry in a particular 
case. 


N. V. Lowe* 
C. J. WILLMORE** 
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REVIEWS 


WIGMORE REFURBISHED 


WIGMORE ON EVIDENCE, Volumes 1 and ‘1A. Revised by PETER 
Titers. [Boston and Toronto: Little, Brown and Company. 
1983. cxxxix and 1888pp. No price stated.] 


Tuis revision by Professor Tillers of the first volume of Wigmore’s 
Evidence in Trials at Common Law now completes the revision of all nine 
volumes of the treatise since the third edition was published in 1940. 
Volume 8 was revised by Professor McNaughton in 1961 and Volumes 2-7 
and 9 were revised by Professor Chadbourn between 1970 and 1981. 
Tillers ‘begins the preface to his revision by reminding the reader that 
Wigmore’s treatise has been of value not just to practising lawyers and 
judges but also to legal historians, students, intellectual historians and 
even intelligence experts, and he thereby prompts the reviewer to consider 
whether the treatise in its revised form continues to be of value to such a 
wide variety of users. There is no doubting his intention that the revision 
should be as thorough and painstaking as the master’s work. He says that 
he has not simply been content to preserve the original text and update 
the footnotes by adding new citations to cases and statutes, but has also 
discussed modern developments in. the law of evidence and devoted 
substantial space to his own views and to criticisms of Wigmore’s views. 
The result is a substantial revision which has entailed an enlargement of 
the original first volume of the third edition into two volumes, Volume 1 
and Volume 1A. If further proof were needed of the substantial work that 
Tillers has undertaken, a glance inside the volumes reveals that he has 
indeed added his own sections to the text, one of the most impressive 
being a full ninety page discussion on theories of relevancy since Wigmore’s 
day in Volume 1A. f ; 

Tillers says that he has given signals to the reader to indicate which is 
his discussion and which is Wigmore’s and so far as the text is concerned 
these signals are fairly clear, but when it comes to the footnotes it is not 
always at first apparent whether these are originals or revisions. This is not 
the only difficulty with the presentation. Readers unused to lengthy 
footnotes which contain not only copious references to cases and statutes 
but also substantial discussion and argument in their own right are likely 
to take some time to master the art of reading in tandem textual and 
footnote discussion. To the extent, of course, that the reviser is adding 
updated references to Wigmore’s original notes, he is merely continuing in 
the Wigmorean style, and the use-of footnotes to criticise and comment on 
Wigmore’s original text is perfectly legitimate, but their use to elaborate 
on the reviser’s own text when the elaboration could just as easily and 
much more readably be inserted in the text itself seems unnecessary. ` 

So much for the presentation; what of the content? Tiller says- that 
much of his own discussion is attributable to the peculiar character of the 
first volume which provides a comprehensive introduction to the law of 
evidence and an elaboration of such key concepts in the law of evidence as 
materiality, relevancy, admissibility and circumstantial and testimonial 
evidence. It was only after this theoretical framework that Wigmore began 
his explanation of the rules of evidence and in the first volume this only 
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. left room for the rules on character evidence. If there was any theme that 
ran through Wigmore’s theoretical discussion of the law of evidence, it 
was his view that it consists mostly of exclusionary rules which are 
attributable in large part to the jury, and if there is any theme that 
consistently runs through Tiller’s revision, it is his concern to broaden this 
rather narrow outlook of the law of evidence. In an extensive updating of 
the use of rules of evidence in a variety of proceedings in the 40 years 
since the third edition was written, Tillers is able to show that one of the 
most interesting developments has been the continued persistence of rules 
of evidence in non-jury proceedings, although there has been some 
broadening of the standards of relevancy and some moderating of the 
force of the exclusionary rules. The continued persistence in particular of 
some exclusionary rules in non-jury trials gives grounds for thinking that 
certain exclusionary rules may have justifications that have nothing to do 
with the jury and convinces Tillers that the traditional emphasis on rules 
of evidence as “jury-trial” rules must be broadened. He is also concerned 
to broaden Wigmore’s view that the law of evidence consists mostly of 
exclusionary rules. He argues that the gradual moderating of the force of 
the exclusionary rules in the last 40 years in most common law jurisdictions 
will not lead’ to the withering of the law of evidence. Instead there is likely 
to be a shift in the centre of gravity in the law of evidence away from 
rules of exclusion and admission to rules that are designed to structure the 
fact-finding process, and by these he does not just mean traditional rules 
of evidence designed to structure the trial stage such as those that allocate 
the burdens of proof, but also procedural rules that govern both trial and 
pre-trial processes. According to Tillers, procedural rules are just as much 
tules of evidence as exclusionary rules because they structure the process 
of adjudication in a way that has an effect on the likelihood of determining 
the truth about disputed questions of fact. This is an important insight 
since it suggests that it is a bad mistake to think that the abolition of 
exclusionary rules would mean that the process of proof would become 
unregulated. It follows that in this respect the concept of “freedom of 
proof,” as coined by L.J. Cohen, is a misnomer.' To some extent the 
increasing interest in recent-years in pre-trial processes such as modes of 
police interrogation suggests that the shift in the centre of gravity that 
Tillers refers to is already under way. 

To turn to the actual treatment of the rules of evidence, Tillers has 
painstakingly charted the changes of the last 40 years in the best 
Wigmorean tradition of attention to detail, making reference to the 

’ historical background and policy considerations that prompted the changes 

as well as to the cases and statutes themselves. Despite the title of the 

treatise, the revision largely concentrates like the original on American 
law. Tillers has continued Wigmore’s custom of citing English statutes and 
case-law, but the English developments of the last 40 years are discussed _ 
in the footnotes only and the revised text is confined almost exclusively to 

American law. The English and Commonwealth reader should therefore 

be warned that the treatment of English material! is much less comprehensive 

than the American and that reference to Commonwealth material is very 
scant. On occasions the non-American treatment is somewhat unbalanced, 
as for example in the discussion of section 1(f) of the Criminal Evidence 





1 L. Jonathan Cohen, “Freedom of Proof” in W. L. Twining (ed), Facts in Law 
(1983), p.1. 
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Act 1898 where there are lengthy references to R. v. Cook [1959] 2 Q.B. 
340 but only scant reference to the later House of Lords case of Selvey v. 
D.P.P. [1970] A.C. 304. : 

In contrast to the treatment of English law, developments in American 
law are analysed comprehensively and critically. In his discussion of 
character evidence, Tillers adds a critical section in which he argues that 
the exceptions that are written into the character evidence rule represent 
an unprincipled compromise between an interest in truth-seeking and a 
belief that we should not judge people or their acts by their character. The 
compromise is unprincipled because the degree to which we depart from 
the prohibition on evidence of character for the sake of truth-seeking is 
not explicable in terms of truth-seeking. One example the reviser gives is 
the so-called “propensity” or “similar fact” rule that excludes evidence 
which is offered to show that a person acted in a particular way on a 
particular occasion because he had a propensity or inclination to act in 
that way but admits the same evidence if it is offered for any other 
purpose such as to show intent, system, accident, identity or the like. In 
reality, the evidence offered to show, for example, identity may be nothing 
other than the use of a propensity to.show that the defendant probably 
committed the crime, yet this is masked and ‘the propensity rule can be 
evaded.? The device of using “conceptual stratagems,” as Tillers calls 
them, to evade the rigours of the propensity rule is harmful in his view 
because it can lead to the exclusion of much evidence whose probative 
value equals or exceeds the probative value of various types of evidence 
that is admitted by these stratagems. It would seem, however, that the 
courts are beginning to confront the issues involved in, at any rate, the 
propensity rule, more directly. The emphasis in recent English decisions 
on the degree of relevance as the issue determining the admissibility of 
propensity evidence demonstrates that the courts have shifted away from a 
conceptual approach of categorising particular instances when such evidence 
may be admitted towards what one writer has called a “functional” 
approach of justifying the exclusion of such evidence on grounds of 
relevance, prejudice or whatever.’ 

If there has been a gradual shift in the last 40 years towards the 
reception of evidence of the character of accused persons, another 
development in the contrary direction has been the shift away from the 
reception of evidence of the character of complainants in proceedings for 
sexual offences. This development has been expressed in a number of 
shield laws in the United States and other common law jurisdictions* 
which expressly prohibit the use of evidence of sexual relations between 
the complainant and persons other than the defendant subject to certain 





2 See e.g. Thompson v. R. [1918] A.C. 221 and R. v. Straffen [1952] 2 Q.B. 911. 

3 M. Weinberg, “Multiple Counts and Similar Fact Evidence” in Campbell and Waller 
(eds.), Well and Truly Tried (1982), p.250. The shift occurred in R. v. Boardman [1975] 
A.C. 421, a decision which Weinberg represents as effecting a revolution in thinking 
about the problems of similar fact evidence. The new “functional” approach has not, 
however, been universally applied in recent decisions. See P. B. Carter’s commentary on 
R. v. Lewis (1983) 76 Cr.App.R. 33 in “Forbidden Reasoning Permissible: Similar Fact 
Evidence a Decade after Boardman” (1985) 48 M.L.R. 29. 

4 Compare the comparative generality of section 2 of the English Sexual Offences 
(Amendment) Act 1976, cited but not commented on by Tillers, where everything rests 
on whether it would be unfair to the defendant to prohibit questioning the complainant 
about third party sexual relations. For commentary see Z. Adler, “The Intention of 
Parliament and the Practice of the Courts” (1982) 45 M.L.R. 664 and D., W. Elliott, 
“Rape Complainants’ Sexual Experience with Third Parties” [1984] Crim.L.R. 4. 
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exceptions. All of these statutes are comprehensively detailed by Tillers in 
a 30 page note and he finds fault with many of them on the ground that 
the exceptions provided for do not exhaustively describe the situations in 
which a complainant’s sexual relations with third parties may have 
significant probative value. The problem here is that it is in principle 
impossible to devise exceptions, however numerous, to prevent reliable 
evidence from being excluded. Tillers also criticises certain United States 
decisions which have upheld the constitutionality of the rape victim shield 
laws on the ground that all evidence of third party sexual relations has 
very slight probative value, notwithstanding the fact that many courts were 
of a contrary view just a few years ago. The courts have been unwilling to 
confront the fact that there may be conflict between what Tillers calls the 
concept of female dignity and sexual autonomy and the interest of the 
accused in having all relevant evidence regarding background of the 
complainant revealed to the court even if the probative value of such 
evidence is slight. In his view the rape victim laws illustrate the fact that 
tules of evidence still have the capacity to serve important symbolic 
functions and that it is not necessarily the case that truth seeking 
considerations will become increasingly predominant in shaping the law of 
evidence. 

The general trend towards justifying the admissibility of evidence and 
the exclusionary rules in the law of evidence by reference to the relevancy 
of the evidence strongly suggests that we need some clear concept of the 
meaning of relevancy and the most interesting and innovative part of this 
revision is a section on modern theories of relevancy in which the reviser 
in the best Wigmorean tradition strays beyond the traditional territory of 
most evidence text book writers and examines the processes of proof. 
Before coming to this section, however, Tillers first reproduces and 
comments on Wigmore’s original discussion. He agrees with Wigmore’s 
concern to distinguish relevancy from other concepts such as materiality 
and admissibility. He argues that there is a qualitative distinction between 
the exclusion of evidence on the ground that it tends to establish a 
proposition that has no legal significance (materiality) and its exclusion on 
the ground that it is insufficiently prohibitive of a proposition that if 
established does have legal significance (relevancy). This is certainly true 
but it is also important to point out that these two questions are closely 
linked. Thus it is not only the case as Tillers says that every ruling 
sanctioning the exclusion of evidence on the ground of irrelevancy 
implicitly expresses an interpretation of the applicable substantive law, but 
also that every ruling sanctioning the admission of evidence on the ground 
of relevancy implicitly expresses an interpretation of the applicable 
substantive law. It is a ruling that the evidence bears sufficiently on the 
probability of facts (relevancy) which constitute the material facts-in-issue 
(materiality). The question of materiality involves an analytic task of 
defining the material facts-in-issue and deciding whether the facts which 
the evidence is designed to prove do constitute them which is logically 
prior to but inevitably interlinked with the existential task of deciding 
whether the evidence is adequately related to those facts. The questions of 
materiality and relevancy are thus logically dependent on each other even 
though analytically distinct. 

Turning to the concept of relevancy itself, Tillers also agrees with 
Wigmore’s theory of “legal relevancy” which has been much criticised by 
writers who have subscribed instead to a theory of “logical relevancy” by 
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which evidence having any probative value, however slight, is admissible 
unless there is a specific reason for exclusion. Wigmore believed that in 
legal inquiries a generally higher degree of probative value for evidence 
was required than would be asked for in ordinary reasoning. His notion of 
“legal relevancy” requires that the trial judge weighs the value of the 
evidence against the dangers that might be caused by admission such as 
undue prejudice or undue consumption of time. Although conceding that 
the theory of logical relevancy has been accepted by almost all modern 
observers and judges since Wigmore’s day, Tillers believes that the theory 
is too expansive and that it makes it quite difficult to assert with any 
confidence that any evidence is irrelevant to anything. He explains this by 
saying that if we keep an open mind about what may be learned by a 
voyage through various pieces of evidence, we are not likely to say with 
any confidence that any evidence is necessarily irrelevant in the sense that 
it is incapable in any eventuality of altering our assessment of the facts. 
Instead we are more likely to say that the prospects of meaningful and 
useful discovery are so slim that they are outweighed by “collateral” 
values such as the consumption of time and resources. Tillers finds support 
for his views in the fact that modern decisions which purport to exclude 
evidence for its irrelevancy in fact exclude evidence for reasons quite apart 
from irrelevance such as undue prejudice. Tillers does not perhaps make 
enough here of the point that the difference between the theory of legal 
relevancy and the theory of logical relevancy is largely a semantic one, 
since adherents to the theory of logical relevancy concede that when 
evidence is excluded for reasons of policy such as undue prejudice, what is 
required is an assessment of the probative value of the evidence as against 
its prejudicial effect. 

The effect of rejecting the theory of logical relevancy is to admit that in 
assessing relevancy the trial judge must engage in a task of weighing the 
probative value of evidence which is qualitatively no different from the 
tribunal of fact’s task of weighing the evidence. This leads Tillers on to the 
question of how exactly the weight of evidence should be determined and 
here he wanders well beyond Wigmore’s own theory of inductive inferential 
reasoning which was based on Mill’s logic of scientific discovery as 
expanded by Sidgwick. Tillers points out that Wigmore’s analysis falls 
within a respectable school of thought, sometimes called “Baconian,” 
which stresses the assessment of inference and probability as to matters of 
fact involves the consideration of the relative legitimacy and plausibility of 
competing hypotheses and generalised statements, a school of thought that 
has been rejuvenated most recently by L.J. Cohen in his The Probable 
and the Provable.° This approach differs substantially from many modern 
theories of probability which are concerned not so much with the 
importance of lawlike generalisations as with how hunches and beliefs 
about certain pieces of evidence may be systematically and coherently 
integrated. These theories have analysed inferences mathematically in 
terms of Bayes’ theorem.’ 


5 See e.g. G. F. James, “Relevancy, Probability and the Law” (1941) 29 Calif.L.Rev. 
689, H. L. Trautman, “Logical or Legal Relevancy—A Conflict in Theory” (1952) 5 
Vand.L.Rev. 385. g 

é Oxford: Clarendon Press, 1977. 

7 Tillers provides a comprehensive bibliography of the legal literature on probability 
theory at pp.1011-1013. ' 
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In his analysis of these modern theories Tillers finds many faults. So far 
as the “Baconian” theories are concerned one central criticism is that they 
rely on the associationist theory of empirical knowledge by which, in his 
words, observed regularities in the occurrence of separate phenomena or 
events in nature furnish the basic foundation for inferences concerning the 
existence of a given matter of fact under particular conditions. Apart from 
the problem that the perceived existence of regularity in nature always 
involves an act of classification of experience and that therefore experience 
by itself cannot generate probability estimates, Tillers believes that this 
theory is not always apt in a legal context where human behaviour is so 
frequently the concern. Social behaviour is governed by rules that are not 
simply generalisations based on prior experience but that have a logic all 
of their own. Another problem with such theories is that they assume that 
it is possible to state fully or exactly all the generalisations that are 
pertinent to any particular inference. The personalist or subjectivist 
Bayesian theories are no answer to the Baconian theories because they 
make no attempt at all to explain how the fact-finder should partition and 
dissect the evidence offered nor how he should arrive at estimates of 
probability for separate pieces of evidence. The flaws in these theories 
drive Tillers to the conclusion that there is no transcendental basis for 
determining the appropriate classification, characterisation or dissection of 
evidence and that conclusions of fact that are arrived at are not therefore 
susceptible of any logically compelling demonstration. But this does not 
persuade him to abandon the rationalist tradition of evidence scholarship.*® 
In his view it is quite erroneous to suppose that nothing rational can be 
said about a matter once a point is reached when rigorous analysis seems 
futile. We may not be able to explain how we arrive at conclusions of fact, 
we do often reach conclusions that we believe are reasonably accurate. 
Tillers might have added that although no proof can be offered that such 
conclusions are correct, we frequently find support for our conclusions in 
the fact that others agree with us. World-views differ but we can agree 
about a number of matters and sometimes feel entitled to call them “facts” 
simply because we live in the same world and find that they accord best 
with our world-view.’ 

As he believes that there is no transcendental technique for accurate 
evaluation of evidence, Tillers is unwilling to theorise on what in his view 
are possible techniques. Perhaps his most revealing sentence is that in his 
view triers of fact engage in “a sequential process in which there is a 
répeated reciprocal interaction between a general vision of the evidence as 
a whole and a general vision of its parts, a process in which each vision is 
progressively revised and checked by the other but in which neither can 
ever be supposed, in principle, to be entirely independent of the other.” 
The reader must wait for elaboration on what Tillers has in mind here 
until he reaches a later section on circumstantial evidence and an 
interesting discussion in a note on inferences upon inferences. An example 
of a libel action is provided where the evidence centres on the motives and 
purposes the defendant sought to achieve by uttering the things he is 


8 On which see W. L. Twining, “The Rationalist Tradition of Evidence Scholarship” in 
Campbell and Waller (eds.), Well and Truly Tried (1982), p.211. 

° For an account of challenges to the rationalist tradition of evidence scholarship, see 
W. L. Twining, “Some Scepticism about Scepticisms” (1984) 11 Journal of Law and 
Society 137. i d 

10 5.1084. 
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alleged to have said. The facts generate certain general images and 
theories about the defendant and these general images and theories are 
then used to review the facts. This sort of interaction between fact and 
theory continues until the fact-finder feels he has reached the limits of his 
understanding. It is a pity that Tillers does not enlarge on this description 
of the fact-finding process, particularly since in this later note he is less 
modest about his claims for it and says that there is no reason to suppose 
that it is not able to produce reasonable estimates about what probably 
really happened. 

Although this discussion on probability and inferential processes is 
important in its own right, one of Tillers’ insights is to show that theories 
of relevancy and reasoning can have an important bearing on the 
procedural and evidentiary rules of an adjudicative system. In his view we 
should aim to construct procedural and evidentiary rules that permit the 
fact-finder to acquire information in a way that is most in tune with the 
theory of reasoning that we think most approximates the ends of truth. In 
the absence of any transcendental technique for accurate evaluation of 
evidence, he believes that the fact-finder is a better judge than anyone else 
of the forms of evidence and of the manner of its presentation that is most 
useful to him. It follows that the trial process should permit and encourage 
fact-finders to take a more active role than they do in the present Anglo- 
American system. Tillers realises that this view has important implications 
for the adversary system of justice but they are implications that he does 
not pursue in any detail. There are also implications which are not 
mentioned for pre-trial processes, one question being at what stage of the 
process the tribunal of fact should take an active role in fact-finding. Once 
again Tillers takes the reader up to the top of a hill and gives him a 
glimpse of what things could be like but hastily retreats to the bottom 
again. He may have been worried that a full discussion of these matters 
would inevitably have involved comparison with civil law systems outside 
the strict scope of the treatise, but it is hard to think that the Wigmorean 
spirit of inquiry should be bothered by such a limiting consideration. 

One implication that Tillers does discuss, however, is the effect that his 
view of active fact-finding would have on the allocation of fact-finding 
responsibilities between judge and jury. If juries should be given greater 
control over the evidence on which they are to base conclusions of fact, 
then clearly the traditional doctrine by which judges determine questions 
of relevancy and apply exclusionary rules would have to be rethought. At 
this point Tillers admits that considerations of reliability in fact-finding 
may not be the sole concern of the evidentiary and procedural rules in any 
system of legal adjudication and that there may be good cultural, social or 
constitutional reasons for the allocation of fact-finding responsibilities 
between judge and jury. He concludes by saying that we should attach 
more importance to looking for the type of fact-finders and judicial 
processes which are most likely to reflect the vision of man and nature to 
which our society is committed so that the judgements that are reached 
are truly the judgements of the community which the community can 
believe in. This, of course, assumes that there is a single vision in pluralist 
societies whereas in fact there are likely to be conflicting ideas on what we 
should be committed to. The discussion, again, here is too trial oriented, 
as there are many people who process and evaluate information throughout 
the course of a law suit from beginning to-end whether the end is 
concluded at a formal trial or not. Some of the parties in this process are 
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more committed to a particular result than others and if the community is 
to have any confidence in the result, the procedural and evidentiary rules 
of an adjudicative system should arguably provide as many opportunities 
as possible for as many disinterested parties as possible to examine the 
truth of the claims that are made. 

Although one can find fault with Tillers’ analysis in places, there can be 
` no doubt that he has succeeded in updating Volume 1 of the treatise for 
the many different kinds of users. that have found it of value. The revision 
contains many hallmarks of the original treatise of which perhaps attention 
to detail, uninhibited criticism and a free spirit of inquiry are the most 
valuable, and if at times it appears to lose its direction amid a welter of 
footnotes, it is at least fitting that this was perhaps also a fault in the 
original. Wigmore remarked at the close of his preface to the third edition 
that large books have been more highly esteemed, and there can be little 
© doubt after this revision that Tillers must share the same view. This 
reviewer is glad that no attempt was made to edit the original text, but if 
the treatise is to preserve its usefulness as an up-to-date reference work in 
generations to come, then it may be that some future reviser will be 
forced to contemplate a radical editing of the original. The trouble is that 
editing is a distinctly un-Wigmorean task and such a revision might prove 
to be unworthy of the master in a way that this revision most certainly is 
not. 

l _ J. D. JACKSON* 


THE Law of CHILD. CUSTODY: DEVELOPMENT OF THE SUBSTANTIVE 
Law. By SHIRLEY WoHL Kram and NEIL A. Frank. [Lexington 
Books, D. C. Heath & Co. 1982. xvi+176 pp. no price stated] 


CONSULTING IN CHILD CUSTODY. AN INTRODUCTION TO THE UGLIEST 
LITIGATION FOR MENTAL-HEALTH PROFESSIONALS. By MELVIN G. 
GoLDZBAND. [Lexington Books, D. C. Heath & Co. 1982. 
xi+183 pp. no price stated] 


Bot these books are concerned with child custody disputes. The Law of 
Child Custody is written by a judge and a lawyer for the benefit of 
lawyers; Consulting in Child Custody is written by a psychiatrist for the 
benefit of mental health experts, i.e. psychiatrists, psychologists, behavioural 
scientists, counsellors, who become involved in what Goldzband calls “the 
ugliest litigation.” 

The Law of Child Custody is an account of the case law developed in 
the State of New York for the resolution of custody disputes. Other 
jurisdictions are briefly referred to, more by way of comparison with New 
York law, at the end of each chapter. This volume is an account of the 
substantive law of custody, visitation and counsel fees (costs); a planned 
second volume will deal with procedural aspects. The book is not intended 
as a handbook for lawyers, but as a description and analysis of judicial 
thinking. 

It is always interesting to see whether other jurisdictions have faced similar 
issues to our own, and how they have dealt with them. In the North 
American system however there is the added dimension of constitutional 
issues which influence local decision-making. In the family law field 
constitutional aspects have generally become increasingly intrusive, and in this 


* Faculty of Law, Queen’s. University of Belfast. 
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context Federal rulings on the non-gender right to, custody of illegitimate 
children have been extrapolated to the custody of children of divorce. s 

Apart from the constitutional dimension, the account of changes in 
custody law in New York -are remarkably similar to our own, even as 
regards the date of major changes in judicial policy. Thus in New York 
the father’s absolute rights to custody of his.children were established by 
1837, about. the same time as the English courts were upholding the 
father’s rights as against the mother’s claims. In New York inroads into 
the patriarchal rule were evident from ‘the 1880’s onwards, at about the 
same time as the Courts.of Chancery were doing the same here. In 1912 in 
Ullman v. Uliman the “tender years doctrine” ‘or maternal ‘preference rule 
was established compared to our own Salk v. Salk: In 1975 the “best 
psychological parent” approach ‘became dominant. The similarities in 
development and dates is notable; one even wonders whether there is 
more cross-Atlantic influence than one is aware of. ` 

The authors are of course correct in seeing that present dilemmas over 
child-custody decision-making exist exactly because there are nowadays no 
longer any clear principles; for the lawyer and client the rule first in favour 
of the father, then in favour of the mother, at least ensured predictability. 
It is the “sheer unpredictability” of custody disputes (p.29) which nowadays 
makes custody cases “the ugliest litigation” in Goldzband’s words. . 

When dealing with custody issues. between parent and non-parent, one 
is however struck by a quite different emphasis in the United States. Our 
courts have been concerned with the rights of natural parents, but since J. 
v. C. in 1969 have not found overriding such rights particularly difficult 
when convinced that the simple test of the child’s welfare required granting 
custody to foster parents, etc. In the United States the paramountcy of 
parental rights has it seems in recent years always had a much larger 
influence: this for example explains both the origin and impact of 
Goldstein, Freud and Solnit’s Beyond the Best Interests of the Child which 
sought to establish the need of children for a psychological, rather than 
biological, parent, and particularly in fostering cases. Kram and Frank 
show how the New York courts have vacillated over the rights of the 
parent versus the needs of the child; the present position established in 
Bennett v. Jeffreys in 1976 attempts a compromise position, that the 
natural parent’s rights can only be in question if there is first a judicial 
finding of unfitness, etc. or “other equivalent but rare extraordinary 
circumstances.” Only then does the child’s ‘best interests come into 
consideration (p.103). l os aee l me 

Access or visitation, analysed by the’ authors as “temporary custody,” ` 
has also been treated as a parental right. But in 1975 a court added that it 
was also a “valued right of a child to the companionship and attention of a 
loved one who contributes constructively to his development” (compare 
the sentiment and date of our own M. v. M. 1973). On one point, 
however, New York, and. other. states, were ahead of, us: in 1966 
grandparents were given a statutory right to apply for access on the death 
of a parent, and in 1975 this was amended to allow applications in any 
circumstances. In this country the first legislative recognition of 
grandparents’ rights was in 1978 although:in theory intervention in divorce 
proceedings, by leave of the court only, has always been possible under 
the Matrimonial Causes Rules. 7 
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Kram and Frank’s book is a useful account of the development of New 
York custody law, and an interesting example for comparison with our 
own law. 

Goldzband’s Consulting in Child Custody approaches custody cases from 
the point of view of the expert witness. Goldzband, a Californian 
psychiatrist, has written a guide for mental health participants on how to 
serve as a consultant to the court and to lawyers in custody cases. In fact 
he assumes that most experts will be hired by lawyers for one party, and 
he faces on a practical level the suspiciions, conflicts, differing perceptions, 
disciplines and roles of lawyers and psychiatrists, etc., which cause mutual 
misunderstanding and resentments. He argues that “child custody is too 
important to leave to lawyers” (p.15), and it is clear that in California at 
least the use of expert mental health witnesses is commonplace in contested 
custody or visitation cases. Noting that lawyers and mental health 
professionals in general dislike custody cases, and convinced that expert 
assistance is vital for lawyers and judges, his aim in this book is to 
demystify the legal process for the non-legal participants. He does this in 
simple language, interspersing the discussion of the particular problems 
that arise for a non-lawyer operating in an adversary process with examples 
from his own extensive experience as a consultant psychiatrist in custody 
cases. He also unashamedly hopes to thereby increase the credibility of 
the professionals, who it seems have not always done themselves a service 
in their court-room stance and behaviour. 

Goldzband clearly states his view of the mental health expert’s role: he 
should be a “child advocate,” -a “totally independent evaluator” (p.61) 
regardless of who hires him. His goal is to achieve what is best for the 
child, and part of that goal is to seek to avoid a trial in court by helping 
parents to reach their own out-of-court settlements. One of the most 
interesting sections is his discussion of the dynamics of custody disputes: 
he asks “who is being difficult?” He argues that any one of a number of 
people involved may for their own reasons conscious or not, be out for a 
fight; but this may not only be a parent—it could be the lawyer or the 
expert or the parent’s wider family etc. ; 

Part II of the book contains the transcript of a mock trial involving two 
expert witnesses with differing qualifications and opposing views on which 
parent should have custody, which was staged at an American Academy of 
Psychiatry and Law meeting in Chicago in 1980. Part II contains 
summaries of five actual cases that Goldzband has been involved in. Both 
the trial and case-summaries are commented upon for educative purposes. 

Goldzband’s book is a balanced, even-minded, non-dogmatic approach 
to the problems of inter-professional co-operation and to the proper role 
. of the mental health expert witness. Although specifically written from the 
viewpoint of a psychiatrist, his views are worthy of consideration by any 
expert witness in custody or children’s cases. Independent social workers 
in this country might find analogies and lessons to be drawn. 

Both Kram and Frank and Goldzband agree that the current American 
fashion for joint custody is dangerous. Goldzband in particular discusses at 
some length the pros and cons of the device, concluding that it has a 
limited use only where the parents agree to it. This is already the English 
judicial approach, though one suspects that it could even so be more 
widely adopted than it is at present in this country. 

Both books approach their subject from a framework which accepts 
current practices. Thus custody disputes are accepted as given in both 
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books. What is disappointing to this reviewer is that having bemoaned the 
“ugliness” of the litigation, neither book attempts to suggest ways in which 
the legal or mental health professions could contribute to the creation of a 
“better” system in which disputes over custody might be eliminated. 
Goldzband argues that hostility between divorcees must be expected, and 
that in a no-fault divorce era this will inevitably fall.on to the question of 
the children. Do we have to be so-cavalier about it? - 


SUSAN MAIDMENT - 


CANADIAN CRIMINAL Law: A TREATISE. By Don R. STUART 
[Toronto: The Carswell Company Limited. 1982. pp.liii and 
602. No price stated, ca.£45] 


THERE have been few good books on Canadian criminal law. The best of 
these Droit Pénal Canadian by Cété-Harper and- Manganas is available 
only in French. Professor Stuart’s book is an ambitious attempt to fill the 
void. Though a treatise, it is not a complete account of the subject since 
property crimes are wholly omitted. It is, rather, a treatise on the general 
part and on homicide. Within those limits, it- is a complete account. 
Indeed, this is no mere exposition of Canadian law, for it discusses the 
doctrine of other jurisdictions and law reform proposals, emanating not 
only from Canadian, but from English and American sources, as well. 
Professor Stuart’s eclecticism ensures that this book‘will not be of merely 
parochial interest. It does, on the other hand, sometimes give it the 
appearance of imbalance. 

This treatise has solid virtues; it also has many shortcomings. Some 
topics are admirably discussed, for example nulla poena, liability for 
omissions, causation (with some reservations), homicide (especially felony — 
murder and manslaughter), mistake, specific intent and drunkenness, and 
the difficult self-defence sections.’ Professor Stuart’s citation of authority is 
complete, indeed awesome. His discussion of these matters is extensive 
and balanced. When, in a future edition, this level is sustained throughout 
the book, it will attain a high rank among legal treatises. 

At present, however, this treatise is a potentially good, but flawed, 
work. It does lack balance. Some parts of the discussion drag on 
interminably. One would not wish to compare Professor Stuart to Dr, 
Nares, if only because one would not wish to be held oneself to the 
standard of Macaulay, but his treatment of certain topics does suffer from 
goitrous tendencies. Nor does extensive discussion always seem necessary. 
The Canadian Criminal Code permits liability for attempts to commit the 
impossible. From the point of view of the Canadian reader, there seems 
little point in rehearsing at length all the theoretical arguments for and 
against such liability, especially as the author has little to add which is 
original. Why criticise Cartweight C.J. in Beaver for uncritically adopting 
the rule that mistake need only be honest when, as he notes, that rule has 
now been firmly adopted in the later case of Pappajohn? Why bother with 
an extensive discussion of English authorities which are surely only of 
footnote interest to the Canadian reader? I have the uneasy feeling that 
Professor Stuart is unwilling simply to jettison much old lumber painfully 
acquired at an earlier, perhaps post-graduate stage, in his career. 

Then, secondly, Professor Stuart’s statements of principle occasionally 
appear to be wrong, or at any rate so incompletely argued, that their 
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correctness is difficult to assess. His rather muddy style does not help the 
task of assessment. I would cite as unhelpful his discussion of H.L.A. Hart 
(p.79), and: Dickson J. in Rabey (p.89). It may be that liability which 
would otherwise arise because of the causation rules should be limited by 
reference to the normality or foreseeability of risk (p.115), but that does 
not make the latter tests of causation; they are simply limiting factors. His 
discussion of Copeland (p.296) does not consider adequately whether the 
accused became, unlawfully at large at the moment when he decided not to 
return to confinement. I do not think that Professor Stuart properly 
appreciates the subtleties of the Butler Committee’s approach to criminal 
responsibility and mental illness (p.352). 

Thirdly, there are instances where Professor Stuart, after discussing 

conflicting lines of authority, is content to leave matters without any 
expression of opinion of his own. His discussions of manslaughter and of 
section 45 of the Code dealing with lawful operations afford examples. I 
have the impression, perhaps unfairly, that he is happier when synthesising 
the criticisms of others than when formulating his own. 
. Other vices might be mentioned. Professor Stuart’s discussions of some 
criminological aspects of the subject are often superficial. He sometimes 
(though seldom) overlooks helpful authorities. Nonetheless, he might have 
found room for Ramsay [1867] N.Z.L.R. 1005 on limitations to Thabo 
Meli, and La Fontaine (1976) 11 A.L.R. 507 on Hyam. His style is 
ponderous if not pretentious, and often simply ungrammatical. Taste is a 
subjective matter, but is Seeney’s prose (p.52) really a model of “rich 
prose” deserving quotation? We are all at the mercy of misprints, but this 
book contains too many. Still, we are treated to the amusing spectable of 
Sir Walter Scott as judge, where presumably Lord Stowell is meant 
(p.484). 

It would be dishonest. to, say that I regard the shortcomings of this book 
as marginal. This treatise deserves to survive and flourish, but on condition 
that it be thoroughly reworked. Not only the principles which Stuart 
expounds, but also the undisciplined way in which he does so, need 
attention. This is potentially a fine book; one may hope that the author’s 
talent and energy will ensure a second edition which realises the promise 
of many pages of the first. 


L. H. Leicu* 


* Professor of Law, University of London. 
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IS A GENERAL THEORY OF ADJUDICATION 
l POSSIBLE? > 
THE EXAMPLE OF THE PRINCIPLE/POLICY 
- DISTINCTION 





I — INTRODUCTION AND METHOD 


Most attempts to explain judicial discretion in law-making fall into 
one of four broad categories.’ First, unitary theories, in which one 
fundamental pattern is said to describe every instance. For example, 
a theorist might believe that judges always decide cases so as to 
produce the outcome or consequences which they personally 
prefer.” Secondly, dual theories, in which two patterns are elucidated 
and each instance of the exercise of judicial discretion is said to fit 
one or the other. Such theories are much more sophisticated than 
unitary theories and often have a time and/or court dimension. 
Thirdly, triple theories, which are similar to dual theories except 
that three patterns, rather than two, are identified. The extra 
pattern may provide further sophistication. Fourthly, composite 
theories, in which the differences which are noted and separated in 
dual and triple theories are noted and combined in one account 
which is too omnibus to be described as a pattern. Such theories 
may be sophisticated but may not fit the facts. ` 

Except in idealistic or normative theories which identify 
patterns not as what goes on but as what ought to go on, the 
patterns of unitary theories are attempts at accurate general 
description. Similarly, the patterns of dual or triple theories may 
be attempts to describe. Alternatively, they may be models or ideal 





' Professor Ogus has commented that, “To generalize on patterns of judicial behaviour 
is inherently dangerous”; see “Quantitative Rules and Judicial Decision Making” -in 
Burrows and Veljanovski (eds.), The Economic Approach to Law (1981), p.216. Ogus 
cites Lord Devlin in support; see “Judges, Government and Politics” (1978) 41 M.L.R. 
501, 506-7. See also Robertson, “Judicial Ideology in the House of Lords: A Jurimetric 
Analysis” (1982) British Journal of Political Science 1, “If judges are taken as ideologically 
homogencous, we can learn nothing in detail about how they operate.” 

? Outcome preference must be refined. A judge might prefer an outcome in a 
particular case or he might opt for the general outcome of a rule which might produce an 
unpreferred outcome in the particular case. He might be an act-utilitarian or a rule- 
utilitarian. 

? It may be that Dworkin’s theory of adjudication is best regarded in this way; see 
Taking Rights Seriously (1978). i 
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types which are neither accurate, descriptions nor normative ideals 
but analytical or heuristic devices. A pattern is identified in its 
purest form and then compared with the data. Particular cases will 
thus be seen to be similar to the model in some respects and 
different in others.* If each model corresponds to a basic value of 
the legal or political system, such as certainty, flexibility, consensus 
or procedural due process, this noting of similarities and differences 
can illuminate the judicial process very effectively. It is rather as if 
one had just been told that a suit is a matching ensemble of jacket 
and trousers or skirt worn by respectable people. Suddenly one 
sees suits where previously there had just been clothes. More 
significantly one notices sober and bright suits, the absence of suits 
or the incidence of contrasting waistcoats and begins to ponder 
their significance. Provided analytical models are recognised as 
such, and not confused with accurate general description or 
normative ideals, they provide an analytical method, useful in the 
study of the process of adjudication, but capable of application to 
the relatively neglected fields of advocacy, counselling, negotiation, 
client relations, etc. 

Composite theories must be handled with caution. They are not 
models or ideal types but “average types.” Max Weber explains 
the danger thus: 


“It is important to be clear that in sociology ‘averages’ and 
therefore ‘average types’ can only be formulated with any 
degree of clarity where it is simply a matter of differences of 
degree amongst qualitatively similar kinds of meaningful 

_ behaviour.. Examples of this do occur. In most cases, however, 
the historically or sociologically relevant action is influenced by 
a variety of qualitatively different motives which cannot be 
averaged in any legitimate sense.” 


This is an inherent problem with averages. For example, half the 
judges may read Hansard regularly and the others not at all. The 
average Hansard readership per judge would be 50 per cent. This 
suggests a picture of a judiciary each member of which reads 
Hansard, but some more keenly than others, whereas, in our 
example at least, the judiciary is divided into the qualitatively 
distinct groups of avid readers and adamant non-readers. 

This article illustrates these methodological considerations by 
examining the recent use of the principle/policy distinction in the 
House of Lords. This has been of particular interest in the law of 





4 See Runciman (ed.), Weber, Selections in Translation (1978), pp.23-25 and 
Wittgenstein, Philosophical Investigations (2nd ed., 1963, ed. Anscombe), I, para. 130, 
“Our clear and simple language-games are not preparatory studies for a future 
regularization of language — as it were first approximations, ignoring friction and air 
resistance. The language-games are rather set up as objects of comparison which are 
meant to throw light on the facts of our language by way not only of similarities, but also 
of dissimilarities.” 

5 Loc. cit. p.24. 
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negligence since Anns v. Merton L.B.C.° but is of much wider 
significance. Arguments from principle reflect a view of the judicial 
function as concerned with the law as a closed, self-sufficient 
system whereas arguments from policy are concerned with the 
consequences of decisions and thus go beyond the boundaries of 
the legal system or demonstrate the impossibility of drawing such 
boundaries. The following analysis identifies three different 
conceptions of the nature of principles, “realist,” “nihilist” and 
“constructivist.” These different conceptions are related to the 
different degrees of priority accorded to arguments from principle. 

The patterns elucidated are interesting in that differences are 
found within a particular’ period and a particular court. Such 
differences would not be significant in Llewellyn’s dual theory or 
Paterson’s or Bell’s triple theories.’ The differences may seem 
“technical.” David Robertson has recently asked whether there are 
“basic, purely ‘methodological’ or role beliefs” which might explain 
the more “political” variations noted in his pilot jurimetric study.? 
It seems improbable. that beliefs about the nature of the judicial 
function can be purely technical. Whilst some of the differences 
noted below may seem so, in that judges arrive at or justify the 
same outcome by different methodological routes, it will be argued 
that attitudes to principle and policy and especially the adoption of 
a hybrid model are of importance in understanding the constitutional 
and political role of judges. It may be objected that we are 
concerned too much with what judges say and not enough with 
what they really think or what they do. However, in the perspective 
of the judge looking back at a previous case, there is a real sense 
in which the previous judges do what they say. Their actual words 
are supposed to have authority in our legal system. 

The five models used are drawn from various sources. Since 
their function is essentially heuristic this should cause no difficulty 
provided each is sufficiently sharply and clearly constructed to be 
compared with actual events. The first source is lexical. Dictionaries 
describe the meaning or reference of particular words. There are 
difficulties since usage is varied, changeable and sometimes careless, 
but these are not especially acute with respect to the principle/ 
policy distinction. The next section therefore develops a lexical 
model.’ ; 

The second model, Horatio, is an adaptation of the first to 
judicial practice. Horatio’ might be thought a close relative of 


6 [1977] 2 All E.R. 492. 

7 Bell, Policy Argument in Judicial Decisions (1983) takes the view that one of his 
three models fits best and that the other two are to be rejected. He is thus ultimately a 
unitary theorist. So too the debate about Dworkin’s theory of adjudication is a debate 
about which unitary theory is correct. By contrast Liewellyn’s grand style and formal 
style exemplify a dual theory with time and court variables; see The Common Law 
Tradition: Deciding Appeals (1960). Paterson distinguishes three essentially time-bounded 
models and provides a convenient example of a triple theory; see The Law Lords (1982), 
pp. 122-129. f 

8 Op. cit. p.22. 
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Dworkin’s Hercules, but, unlike Hercules, he does not adhere to 
Dworkin’s stipulated distinction between policies as essentially 
collective goals and principles as founded in individual rights which 
demand protection despite the fact that to protect them may 
diminish or inhibit the growth of collective welfare. Herbert is 
drawn from Ronald Dworkin’s work and Horace from Neil 
MacCormick’s. Horace is included as an example of an average 
type so as to test their usefulness in analysis and to elucidate the 
strengths and weaknesses of a composite theory. The last model, 
the hybrid, is the only one of the five drawn directly from life, or 
at least from a careful reading of the cases discussed, although 
Herbert and Horatio will be seen to have some close counterparts 
amongst the judiciary. 


II — Tue Lexicat REALIST”! 


The Shorter Oxford English Dictionary offers the following 
definitions: 


“Principle ... I. Origin, source, source of action ... 3. a 
fundamental source; a primary element, force or law which 
produces or determines particular results ... H ... LA 


fundamental truth or proposition, on which many others 
depend; a fundamental assumption forming the basis of a 
chain of reasoning ... 3. A general law or rule as a guide to 
action; a fundamental motive or reason of action, esp. one 
consciously recognised and followed.” 


“Policy ... I... 3. Political sagacity; statecraft ... 4. prudent, 
expedient or advantageous procedure ... 5. A course of action 
adopted and pursued by a government, party, ruler, statesman, 


° In so doing it confronts a problem which affects the whole article. Ronald Dworkin’s 
writings have been so influential that he may appear to have acquired the right to 
stipulate the proper use of the terms “principle” and “policy.” However, his views are 
sufficiently at variance with dictionary definitions to be regarded as a special case, if not 
delinquent; see MacCormick, Legal Reasoning and Legal Theory (1978), pp.261 et seq. 
They are therefore left out of account in the next section. In any event, the main 
purpose of this study is not to consider or criticise Dworkin but to elucidate judicial 
practice. 

10 The omission of Hercules himself is justifiable on two grounds. First Dworkin’s 
version of the principle/policy distinction has been convincingly criticised; see MacCormick 
op. cit. pp.259-264 and Bell op. cit., pp.207-213. Secondly, the judges simply do not 
adopt the Dworkinian distinction. Dworkin concedes this point (op. cit. p.300) but 
justifies his distinction as relevant to the characterisation of the “political and moral 
theories that we can plausibly attribute to those whose practice we are trying to describe” 
(cf. Ogus, op. cit., pp.210, 215 and 222). Judges sometimes draw a distinction between 
consequentialist reasoning and principle but Dworkin has been at pains to point out (loc. 
cit. p.294) that that is not his distinction between principle and policy and that, in his 
scheme, consequentialist reasoning can be relevant to issues of principle (loc. cit. pp.295- 
301). Dworkin maintains a similar position in A Matter of Principle (1985), pp.2-3. 

11 The use of “lexical” here is not to be confused with Rawls’ concept of “lexical 
ordering” which he admits is a misuse but less cumbersome than the more proper 
“lexicographical ordering”; see Rawls, “A Theory of Justice” (1972), pp.42-43. The use 
of “realist” is not “American Realist” but adopting a view of principles as real or reified. 
Cf. the realist view of corporations; see Hart, Definition and Theory in Jurisprudence 
(1953), p.14 and Unger’s notion of “objectivism” in “The Critical Legal Studies 
Movement” (1983) 96 Harvard Law Review. 563, 565. See also Weaver, “The Puzzled 
Jurisprude or Four Senses of Positivism” (1980) 2 Liverpool Law Review 93. 
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etc; any course of action adopted as advantageous or expedient 
(the chief living sense).” . >. af : : 


There is a clear difference. Principles are value-oriented fundamen- 
tals and there to be taken very seriously. Their existence is not a 
matter of discretion or negotiation. They have. been reified. By 
contrast, policies have a more contingent quality. They are both 
value- and means-orientated and involve the balancing of advantage 
and disadvantage. Policies are thus necessarily consequentialist. 

In casual usage, it is quite possible to use. “principles” and 
“policies” interchangeably. Thus “itis our policy to interview every 
applicant” may differ only. stylistically from “in principle, every 
applicant should be interviewed.” However, the words “principle” . 
and “policy” are often used when serious matters are under 
discussion and the participants can be expected to choose their 
words more carefully. Whilst particular normative propositions may 
in one context be regarded as principles and in another context be 
regarded as policies,” arguably the principle/policy distinction itself 
is used in a fairly consistent manner from context to context. ` 

Principles, policies and rules are each normative propositions. 
They constitute reasons for doing or not doing particular acts! and 
are thus distinguished from habits and ,practices. They are more 
difficult to distinguish from each other. 


(a) Principles and Rules ; 


A rational system of rules is consistent. Contradictions must be 
resolved either by requiring that one rule overrides the other, as in 
our hierarchical precedent system,'* or by limiting each rule so as 
to avoid the contradiction. By contrast, principles can and do 
contradict." The contradiction is accommodated by the system 
because principles are not directly applied to determine the 
outcome of particular cases. They.are the progenitors of rules and 
the product of generalisations about rules but they are not 
themselves rules. Conflict between principles is often exemplified in 





1? See Dworkin, Taking Rights Seriously` (1977), p.92. Consider, e.g. the principle of 
law observance held by the courts. By contrast, for a trade union, law observance may 
be merely a policy and one that can from time to time be rejected. 

B See Raz, Practical Reason and Norms (1975). Dworkin says “It is not always clear 
from the form of a standard whether it is a rule or a principle”; op. cit. p.27. 

4 Similar status factors are a feature of extra-legal normative systems. Consider, for 
example, respect for elders or trade union hierarchies. . 

15 Cf. Dworkin’s discussion of Riggs v. Palmer (1889) 115 N.Y. 506, op. cit..p, 23 et 
seq. and esp. p.27. Í 3 - 

é Dworkin is clear that principles may contradict each other, op. cit. p.25. Cf. 
Hutchinson, “The Rise and Ruse of Administrative Law Scholarship” (1985) 48 M.L.R. 
293, 298, “The dialectical tension between individualism and communitarianism generates 
competing legal principles which march in pairs throughout the law.” Detmold, arguing 
from a natural law standpoint, disagrees. He.attacks the concept of prima facie principles 
and argues that only facts constitute reasons for action; see The Unity of Law and 
Morality (1984), pp.73 et seq. Observation of political life suggests that it is possible to 
hold two contradictory policies. i i -o 
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legal argument about the outcome of a particular case. One or 
other principle ultimately predominates in the determination of the 
rule by which the outcome of the case is justified.” 


(b) Principles and Policies 


These share two characteristics. First, they are progenitors of more 
specific normative propositions, i.e. rules and commands. Secondly, 
these more specific normative propositions can be evaluated by 
reference to principles and policies. Principles and policies differ in 
that a policy can itself be evaluated by reference to a principle, but 
a principle is, by virtue of its status as such in the particular 
normative system, beyond challenge or evaluation. In the view of 
the lexical realist it is simply given.’ 

Policies may also be evaluated without reference to principles, 
but intuitively or as a matter of short-run expediency. However a 
policy is evaluated the consequences of adopting it are first 
predicted and then measured. For the lexical realist, the 
consequences of adopting a principle should never be in issue. 
However, when two or more principles conflict in their application 
to a particular case a weakness in the lexical realist’s position 
appears. Absent a hierarchy of principles, the conflict cannot be 
resolved without prediction and evaluation of the consequences of 
allowing each of the contending principles to predominate. 
Principles cannot be immune from consequentialist evaluation as 
the lexical realist insists, but this logical difficulty may not deter 
him or his judicial imitators. 


(c) Policies and Rules 


Policies and rules are indistinguishable in logical form. Both are 
normative statements, stating what ought to be the case.” “It is 


17 Over time principle statements may be refined to reduce contradiction, e.g. European 
Convention for the Protection of Human Rights and Fundamental Freedoms. Whilst a 
principle may outweigh another it should not be allowed to eliminate that other. Thus 
the privity principle must survive Junior Books v. Veitchi [1982] 3 All E.R. 201; see 
Balsamo v. Medici [1984] 2 All E.R. 304; Whittaker (1985) 48 M.L.R. 86; but cf. Robert 
Goff L.J. in Leigh & Sillivan v. Aliakmon Shipping Co. Ltd. [1985] 2 All E.R. 44, 70-71, 
75-77 and see Kidner (1985) 48 M.L.R. 352, 353-355. 

18 That the notion of “principle” is status-related is well illustrated by Lord Scarman’s 
remark, “Introduce the European Convention into English Law and at any rate you 
would have a panoply of principle backing up the present hotch-potch of statute and 
ea law rules.” The Times Higher Education Supplement, June 10, 1983 (emphasis 
added). 

19 Dworkin describes a principle as “a requirement of justice or fairness or some other 
dimension of morality,” op. cit. p.22. Principles give rise to “rights” which “trump” 
policy-based, utilitarian or consequentialist arguments in the judicial process; see op. cit. 
p.85. It is an interesting sociological question as to how principles acquire their status. 
On the ‘proper relationship between such questions and legal theory see Cotterell, 
“English Conceptions of the Role of Theory in Legal Analysis” (1983) 46 M.L.R. 681, 
692. See also Goldstein, “Some Problems about Precedent” (1984) 43 C.L.J. 88, 96-100. 

2 See note 13 above. Power-conferring statements fit just as well, e.g. “It is our policy 
to allow all political refugees to vote” is virtually interchangeable with “It is a rule that 
all political refugees may vote.” 
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our policy to admit all political refugees” might be used 
interchangeably with “The rule is that all political refugees must be 
admitted.” Both are clearly normative statements meaning that 
whenever a person seeking admission is a political refugee that 
person ought to be admitted. 

Intuitively it seems wrong that there is no analytical criterion 
available to distinguish rules and policies. Is there not less force in 
“whenever” in a policy statement than in a rule statement? Are not 
exceptions to a policy’s application more acceptable than exceptions 
to rules?”! This reservation is an important one. The lexical realist 
deals with it by according a different status to rules and policies. 
The rules/policies distinction then is not one of logical form but of 
assigned status in the particular context. Rules are regarded as 
applying without exception, unless of course the exception is 
expressly or impliedly incorporated in the very formulation of the 
rule. Policies apply but may be abandoned or excepted for reasons 
of expediency. 


III — Horatio THE REALIST AND HERBERT THE NIHILIST 


The remaining sections examine the use of “principle,” “policy” 
and related terms in judicial discourse.” They concentrate on 
House of Lords cases in which the use of such terminology was 
particularly prominent and claimed as an essential step in their 
Lordships’ reasoning. 


(a) Lord Scarman as Horatio 


Horatio is a straightforward sort of fellow who sees his task as to 
find that solution to a legal problem which is most consistent with 
the given principles. His disinclination to look behind the principles 
leads him to accept them as if they were real entities rather than 
judicial constructs. His method entails three separate propositions 
which correspond closely to the lexical realist model: 


(i) principles have “gravitational force,” i.e. they are capable of 
generating more specific normative propositions. 
(ii) principles are to be used to evaluate possible solutions to the 
legal problem. 
(iii) principles are given and it is not for the judge to add to or 
subtract from the total stock of given principles. 


21 In British Oxygen Co. Ltd. v. Minister of Technology [1970] 3 All E.R. 165 Lord 
Reid said at p.170, “I do not think there is any great difference between a policy and a 
rule” and, at p.171, that an authority may “have evolved a policy so precise that it could 
well be called a rule. There can be no objection to that, provided the authority is always 
willing to listen to anyone with something new to say.” By contrast, in R. v. P.L.A. ex p. 
Kynoch [1919] 1 K.B. 176, 184, Bankes L.J. clearly distinguished between a rule and a 
policy. In the case of a policy exceptional contrary claims will be entertained whereas a 
Tule precludes this. 

2 Judicial discourse is arguably the most influential part of legal language. For an 
interesting general review, see Danet, “Language in the Legal Process” (1980) Law and 
Society Review 445. 
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Lord Scarman’s judgment in McLoughlin v. O’Brian,” despite 
some inconsistencies, fits closely with this model. In respect of 
proposition (i) Horatio himself might have said “... at each 
landmark stage common law principle ... has beckoned the judges 
on ... Common law principle requires the judges to follow the 
logic of the reasonably foreseeable test ...”** However, in other 
passages Lord Scarman moves from this realist view of principles 
to a more constructivist position. “The distinguishing feature of the 
common law is this judicial development and formulation of 
principle.”* 

In respect of propositions (ii) and (iii) he said “... whatever the 
court decides to do it starts from a baseline of existing principle 
and seeks a solution consistent with or analogous to a principle or 
principles already recognised.” Lord Scarman distinguished 
between given principles and consequentialist argument. “If 
principle leads to results which are thought to be socially 
unacceptable, Parliament can legislate to draw a line or map out a 
new path.”?” These consequentialist considerations are referred to 
as “policy issues” and Lord Scarman asserted a fourth proposition, 
an emphatic corollary of proposition (ii), which serves to keep the 
model pure: 

(iv) Arguments from policy cannot outweigh arguments from 

principle. 
In this respect he said that “the policy issue where to draw the line 
is not justiciable. The problem is one of social, economic and 
financial policy. The considerations relevant to a decision are not 
such as to be capable of being handled within the limits of the 
judicial process.” 

However, somewhat inconsistently, he did not assert that 
arguments from policy are to be totally excluded from the judicial 





2 [1982] 2 All E.R. 298. 

2 At p.311 (emphasis added). 

5 At p.310. His recent judgment in Sidaway v. Bethlem Royal Hospital Governors and 
others [1985} 1 All E.R. 643 is constructivist in emphasis. He said at p.651, “Unless 
statute has intervened to restrict the range of judge-made law, the common law enables 
the judges, when faced with a situation where a right recognised by law is not adequately 
protected, either to extend existing principles to cover the situation or to apply an 
existing remedy to redress the injustice” (emphasis added). However Horatio-like traces 
can be found in the notion of the legally recognised but inadequately protected right (see 
p.649), in the recognition of the neighbour principle as the “root principle” (at_p.652) 
and in the inquiry as to whether a duty to warn “does exist in our law” (p.652). By 
contrast, at p.310 in McLoughlin, he also speaks of “the creation of new law to meet the 
justice of the case.” This is more reminiscent of Herbert. 

26 At p.310. See also Lord Scarman’s brief judgment in Furniss (Inspector of Taxes) v. 
Dawson [1984] 1 All E.R. 530. He said at p.532 that appellate judgments “are concerned 
more to chart a way forward between principles accepted and not to be rejected than to 
attempt anything so ambitious as to determine finally the limit beyond which the safe 
channel of acceptable tax avoidance shelves into the dangerous shallows of unacceptable 
tax evasion.” 

27 At p.310 (emphasis added). This passage was cited with approval by Waller L.J. in 
Emeh v. Kensington and Chelsea and Westminster Area Health Authority [1984] 3 All 
E.R. 1044, 1051 and 1056. See also the approval of McLoughlin in Jones v. Jones [1984] 
3 All E.R. 1003, 1007. 

2 At p.311. 
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process. “Policy considerations will have to be weighed; but the 
objective of the judge.is the formulation of principle’ ... “By 
concentrating on principle the judges can keep the common law 
alive, flexible and consistent, and can keep the legal system clear 
of policy considerations which neither they, nor the forensic process 
which it is their duty to operate, are equipped to resolve.””° Thus 
he asserted: 


(v) some, but not all, policy arguments are to be excluded from 
`- the judicial process as being only capable of being handled by 
Parliament. 


Lord Scarman argued that judges have a duty to use the flexibility 
of the system to keep the law in touch with modern social 
problems. This surely admits a kind of consequentialism but he 
nevertheless thought that the floodgates argument, a paradigm 
consequentialist and hence policy argument, should be excluded 
from this case.*! We get little guidance as to which policy arguments 
are justiciable and which are not, although it seems that the 
floodgates argument is, in Lord Scarman’s view, relevant to some 
other legal disputes and hence must be justiciable.” Further, 
proposition (v) is incompatible with propositions (ii) and (iv). If 
arguments from policy are always trumped by arguments from 
principle, why bother to consider any policy arguments? Essentially, 
Lord Scarman was anxious to prevent conservative legalism 
inhibiting the common. law’s development. This provided his motive 
in asserting both the contradictory propositions (iv) and (v). 

It could be that Lord Scarman regarded policy argument as 
legitimate when exercising choice between two or more options 
which are both consistent with the given principles. The lexical 
realist failed satisfactorily to exclude policy from such cases and 
Horatio could not be expected. to do any better. He might also 
have regarded policy argument as illegitimate if it could only result 
in the introduction of a new principle.” If this was Lord Scarman’s 
position, it follows that he rejected Dworkin’s right answer thesis™ 





% At p.310. f 

% At p.311. His judgment in Sidaway includes even stronger statements insisting on 
the flexibility and adaptability of the law. For example, “But the circumstance that this 
House is now called on to explore: new ground is no reason why a rule of informed 
consent should not be recognised and developed by our courts. The common Jaw is 
adaptable ... It would be irony indeed if a judicial development for which the 
opportunity was the presence in the law of a flexible remedy should result now in rigidly 
sty. the law’s remedy to situations and relationships already ruled on by the judges” 

p-650). ? 7 ae 

31 At p.310. Í 

32 At pp.310-311. i 

33 See his remarks in Sidaway at note 30 above, where he clearly wants to work only 
with principles already recognised but is content to develop them by reference to 
transatlantic developments. 

* Although Dworkin does allow that, very occasionally, the principles may be evenly 
balanced, op. cit. p.360, cf. IV & Ve below. See Dworkin, “No Right Answer?” in 
Hacker and Raz (eds.), Law, Morality and Society (1977); p.58. MacCormick also rejects 
the right answer thesis, distinguishing between speculative and practical disagreements, 
op. cit. pp.246-255. However, he is clear that consequentialist reasoning has a 
fundamental role to play in choosing between principles; see ‘(e.g.} p.211 and p.257. See 
also, Taking Rights Seriously, p.334. ae 4 
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whereas Horatio, if he ‘thought about it, would accept it. We 
clearly need more guidance as to the limits on the justiciability of 
policy arguments. 


(b) Lord Denning as Horatio 

Lord Denning’s judgment in Cheall v. APEX is unusual in that 
here the archetypical Herbert plays Horatio. In respect of 
propositions (i) and (iii) he has little to say.” The judgment lacks 
the usual careful review of the cases designed to show the direction 
of growth. However, in respect of proposition (ii) he makes it clear 
that he starts from the “fundamental principle” in Article U(I) of 
the European Convention for the Protection of Human Rights and 
Fundamental Freedoms* ‘which in his view “only states a basic 
principle of English law.” The given principle is clearly used in 
the evaluation of other normative propositions.” “Suppose now 
that a trade union should put a rule into its rule book which is 
contrary to this fundamental principle ... I should have thought 
that such a rule was invalid as being contrary to public policy.” 
The main thrust of the judgment is captured in the following 
passage, in which the use of the term principle is pure Horatio. 
“There comes a time in peace and in war ... when a stand must be 
made on principle, whatever the consequences.” The words 
“whatever the consequences” do not merely indicate adherence to 
proposition (ii) but also firm adoption of proposition (iv). This 
voluntary exclusion of consequentialist policy reasoning was 
uncharacteristic of his Lordship and one cannot exclude the 
possibility that Lord Denning was only prepared to adopt this 
method because he was in fact happy with the consequences of his 
decision but preferred for some reason not to defend his preference 
by overt policy argument. 


(c) Horatio’s Test 


The foregoing analysis focuses attention on proposition (iv). Lord 
Scarman and Lord Denning adhered to it, although Lord Scarman 
also flirted with the incompatible proposition (v). A judgment 





35 Although the passage [1982] 3 All E.R. 855, 879 might suggest acceptance of 
proposition (i). 

[1982] 3 All E.R. 855, 878. 

37 At p.878, citing his own words in U.K.A.P.E. v. A.C.A.S. [1979] 2 AN E.R. 478, 
486. 

38 At p.879. 

3 At p.880. Note that “public policy” is often linked to “principle.” 

4 At p.881 (emphasis added). Slade L.J.’s judgment in this case also fits with Horatio. 
The principle that no-one should take advantage of a state of affairs- which he himself has 
wrongfully produced is used, in accordance with proposition (ii), in construing the 
expulsion rule at p.894. Consequentialist argument is-notably absent save for a paragraph 
at p.894 in which the principle is held to override such factors. Lord Diplock was critical 
of Slade L.J.’s approach; see [1983] 1 All E.R. 1130, 1131 and 1134. 
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genuinely in this mould will apply proposition (ii) and avoid any 
contradiction of propositions (i), (ii) and (iv). Other judgments 
point us to a hybrid style which has been so frequently adopted 
that it demands fuller analysis. Before embarking on that analysis 
we should remind ourselves of Dworkin’s far-from-super-judge, 
Herbert*! and consider our MacCormick-based model. 


(d) Herbert the Nihilist 


We might examine Lord Denning’s more characteristic judgment in 
Spartan Steel and Alloys Ltd. v. Martin & Co.” Lord Denning was 
faced with the plaintiff's argument based unambiguously on the 
foreseeability principle.** He did not merely limit the scope of 
these arguments by reference to policy factors but rejected the 
principle as the basis for decision. Hence he may be accused of 
“principle-nihilism”: 
“At bottom I think the question of recovering economic loss is 
one of policy. Whenever the courts draw a line to mark out 
the bounds of duty, they do it as a matter of policy so as to 
limit the responsibility of the defendant. Whenever the courts 
set bounds to the damages recoverable ... they do it as a 
matter of policy so as to limit the liability of the defendant.”“ 


Whilst in this passage the notion of “limitation” is used, it is not 
the free play of principle that is being limited but the scope of a 
duty or of a remedy. The basis for such duties or remedies is not 
articulated but presumably is also founded on policy. 

Lord Denning thus rejects propositions (i) and (iii). As to the 
critical propositions (ii) and (iv) it is made quite clear that policy 
displaces principle. Indeed his judgment is overtly consequentialist 
in its concluding couple of pages.* 

Lord Denning would not, in this mode at least, adopt proposition 
(v) in its present form. It is too weak and deferential to a 
Parliamentary process which is largely inert. In other cases he has 
clearly sought to fill what he perceives to be a legislative vacuum* 
although this issue is not directly discussed in Spartan Steel. 

We can now establish the core propositions of Herbert’s position: 


41 See Dworkin, Taking Rights Seriously, p.125. 

“ [1972] 3 All E.R. 557. For a more recent example see Lamb v. Camden L.B.C. 
(1981 2 ADER 408 discussed by Jones (1984) 47 M.L.R. 223, 225 et seq. ; 

At p.561. 

“ At p.561. For recent, frankly policy based approaches see the advice of Lord Fraser 
in Candlewood Navigation Corporation Ltd. v. Mitsui OSK Lines Ltd. [1985] 2 All E.R. 
935 and Lord Templeman in Harvela Investments Ltd. v. Royal Trust Co. of Canada 
(CI) Ltd [1985] 2 All E.R. 966. See also Staughton J. in McDermid v. North Dredging 
and Reclamation Co. Ltd., The Times, July 31, 1984. “If that involved a novel doctrine, 
then so be it...” j ; 

4 At pp.563-564. ae r 

4 See his discussion of the doctrine of precedent in The Discipline of Law (1979), 
pp.285-314 of Mareva injunctions in The Due Process of Law (1980) pp.133-151 and of 
the deserted wife’s equity, loc. cit. pp.205-224. : 
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(vi) the fundamental task of the judge is to choose the best 
policy“; 
(vii) arguments from principle can be displaced completely rather 
than merely outweighed by arguments from policy®; 
(viii) judges should not defer to Parliament in the formulation and 
implementation of policy unless Parliament has clearly 
articulated a relevant policy. 


We should note that none of these core propositions are shared 
with the Horatio or lexical realist model. Herbert’s position is 
clearly developed having regard to the particular context of the 
judicial process. He assumes that rules sometimes run out and that 
the judge is left on his own to legislate as he thinks best.” 


IV — Horace THE CONSTRUCTIVIST? 


Horace is drawn from theory and thus only indirectly from life. In 
particular he is intended to represent Professor MacCormick’s 
balanced and comprehensive account of legal reasoning.” The 
model is clearly distinct from both Horatio and Herbert and is 
more complex. There is a place in Professor MacCormick’s account 
for virtually every kind of judicial reasoning which would be 
regarded as legitimate.’ However, this might prove to be as much 
a weakness as a strength because Horace is an “average type” who 





47 For further examples see Lord Reid in B.R.B. v. Herrington [1972] 2 All E.R. 749, 
756-757 and Lord Diplock in Home Office v. Dorset Yacht Co. [1970] 2 All E.R. 294 at 
324. Both passages are cited by Lord Edmund-Davies in McLoughlin, p.309. In Sidaway 
v. Bethlem Royal Hospital Governors [1984] 1 All E.R. 1018 (see also Kennedy (1984) 47 
M.L.R. 434) the Court of Appeal rejected the doctrine of informed consent on the 
principle that neither the law of negligence nor of trespass required a doctor to specify a 
risk fully. This was supported by the policy argument that to decide otherwise would 
“increase the number of claims for professional negligence against doctors” and that this 
“would be likely to have an adverse effect on the general standard of medical care, since 
doctors would inevitably be concerned to safeguard themselves against such claims rather 
than to concentrate on their primary duty of treating their patients” (see Dunn L.J. at 
p.1031). The principles of security and autonomy were outweighed completely. Other 
policy factors were discussed in the House of Lords. Lords Diplock, Bridge and 
Templeman were concerned that too much information might deter patients from 
underoing treatment [1985] 1 All E.R. 643, 659, 662 and 666. The risk of defensive 
medicine and the need to facilitate advances is discussed by Lord Diplock at p.657. 

48 This takes a liberty with Dworkin’s model since “policy” is here used to mean 
consequentialist argument and “principle” non-consequentialist givens. See note 10 above. 

49 Cf. MacCormick’s insistence on the effects of the requirement of coherence (op. cit. 
pp.152-194) and Bell’s distinction between a personal and systematic view point (op. cit. 
p.231). See also MacCormick’s Appendix “on the ‘Internal Aspect’ of Norms,” op. cit. 
pp.275-292. 

5 Dworkin, op. cit. p.161, uses the notion of a “constructive” model in discussing 
Rawlsian “reflective equilibrium.” He says that “in the spirit of the constructive model, [a 
judge] accepts ... precedents as specifications for a principle that he must construct, out 
of a sense of responsibility for consistency with what has gone before.” Hercules is 
certainly a constructivist of sorts but one whose views are complicated by adherence to 
the “right answer thesis.” 

5! MacCormick, op. cit. pp.226-246 indicates a strong preference for the “interstitial 
legislator model” as providing the best empirical fit and the soundest constitutional 
theory. Bell’s method differs from MacCormick’s but his conclusions provide strong 


support. 


But see note 54 below. 
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skilfully amalgamates Herbert and Horatio, a process which is 
suspect because, ‘as the foregoing analysis -has demonstrated, 
Herbert and Horatio differ, not merely in degree but in kind. 33 
Generalisation may not provide accurate description or the most 
useful models. 

Horatio recognises a distinction between consequentialist and 
principled reasoning. He calls the former policy and the latter 
principle. MacCormick recognises the same distinction but does not 
apply the same labels.** For convenience Horace will adopt 
Horatio’s labelling convention. 

None of the eight propositions so far identified would be 
accepted by Horace without qualification. He would accept that 
principles have gravitational force only in the following sense: 


(ix) Principles are generalisations of clusters of rules.” They are 
referred to in the legitimation of new rules, but they have only 
such weight as is ascribed to them by the judge. 


On this constructivist view the “weight” of a principle cannot be 


merely measured. It is not a function or attribute of the principle 
itself. Its force is a matter for judges to decide rather than to 
discover.” 

Horatio accepts principles as given, as realities rather than 
constructs. He claims to use them in the evaluation of possible 
solutions to legal problems much as we might a tape measure. He 
wonders where to apply it, but does not question the accuracy or 
authority of its scale. By contrast, Horace holds that: 


(x) Principles are not mere generalisations but constructed 
explanations of factors underlying the rules. As such they are 
used as aids to the interpretation of rules. 


Furthermore, on the constructivist rather than realist view, 
principles are by no means immutable. Horace accepts that changes 
in the rules will produce changes in the principles. Such changes 


53 See note 5 above. MacCormick adverts to this point and recognises that his thesis is, 
to an extent, normative; op. cit. pp.138, 150 and 270. 

ia MacCormick conflates principle and policy; see (e.g.) loc. cit. p.156. He attacks and 
rejects the Dworkinian distinction; see pp.259-264. However he appears to leave no 
place for the conception of principle which Horatio adopts. Chapter VI is devoted to 
consequentialist arguments. At p.211 MacCormick remarks that both consequentialist 
arguments and arguments of principle. “involve an appeal to values conceived as being 
basic to the law.” 

°° See MacCormick, loc. cit. p.155. 

% Dworkin uses this expression frequently. MacCormick comments (op. cit. p.112) 
that the term “is altogether too commonly used by legal writers in a way which trades on 
the connotation of the exact and objective measurements of the honest butcher’s scales.” 
Detmold, op. cit., pp.73-107, provides an extended critique arguing that Dworkin focuses 
wrongly on “institutional history.” 

5 In doing so the judge will, in small part, “reach out beyond that which is already 
settled among us and decide how we are to live, how our society is to be organised”; loc. 
cit. p.254. See also p.179. This would constitute “political” activity on Bell’s definition as 

“an exercise of power giving direction to society”; op. cit. p.6 and pp.156-158. The judge 
thus might demonstrate the unity of moral and legal reasoning that is Detmold’s general 
thesis. 
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may be wrought by the accretion of judicial interpretation or by 
the more dramatic intervention of Parliament. For example, 
by legislating against discrimination Parliament introduced new 
principles at a stroke, whereas the judges could proceed only 
incrementally. 


(xi) Principles are not immutable but may change as a result of 
judicial or parliamentary legislation. 


On Horace’s constructive view, principles can be seen as products 
of the values of those involved in the legal process.® Sometimes, 
of course, the values in question are so widely and strongly held 
that they seem to override any other considerations. In such cases 
the principle may appear to be “given” or beyond argument.” 
Horace accepts that consequentialist arguments are sometimes 
decisive. In a particular case, contradictory arguments from various 
principles may be fairly evenly balanced and a judge will choose 
between them having regard to the consequences of his decision. 
Horace would thus reject Horatio’s proposition (iv) but he would 
be disinclined to accept Herberts proposition (vi) without 
modification. Even though he takes a constructive view of principle 
he sees principles as limitations on the free play of policy arguments. 
This flows from his recognition of three factors: 
(a) that judges should be deferential to a democratically elected 
Parliament®; 
(b) that there are limits to the scope of judicial inquiry in a 
reactive and adversarial process®; and 





58 Restrictive interpretation of the legislation itself, as in Charter v. Race Relations 
Board [1973] 1 All E.R. 512, fits ill with this view. See the more general discussion in 
Atiyah, “Common Law and Statute Law” (1985) 48 M.L.R. 1. The legitimacy of 
reasoning by analogy from statues has recently been denied in Detmold, op. cit., pp.210- 
213. 

5° This would seem to follow from Oliver L.J.’s recent assertion that the policy of the 
law cannot be separated from the duty of care question. See Leigh & Sillavan Ltd. v. 
Aliakmon Shipping Co. Ltd. [1985] 2 All E.R. 44, 58 and note 88 below and Kidner 
(1985) 48 M.L.R. 352. 

 MacCormick, op. cit. p.180. 

® See loc. cit. pp.253-254. Dworkin, as noted at note 34 supra, also allows that the 
principles may, very occasionally, be evenly balanced and that the tie may be broken by 
reference to policy; see op. cit. p.360. However, MacCormick emphasises that it is “the 
interaction of arguments from principle and consequentialist arguments which fully 
justifies a decision in hard cases”; op. cit. p.144. He also says, “The clinching argument 
from consequences can make no headway unless there is some general principle ... 
[which] covers the ruling which the consequentialist argument ... favours”; p.121. The 
Detmold thesis that only facts are reasons sidesteps the problem of principle contradiction; 
op. cit., pp.73-107. 

® See MacCormick, op. cit., pp.63-64. 

® “The onus of argument is very much on the party who needs to make the distinction 
in order to set up his own case”; loc. cit. p.222. See also p.188 and cf. proposition (v). 
By contrast, an almost pro-active epistolatory jurisdiction has developed recently in the 
Supreme Court of India. In cases involving serious harm to groups who could not be 
expected to organise themselves and bring cases, the court has arranged that letters be 
written and has treated such letters as petitions or has given an extremely broad meaning 
to locus standi. See Dhavan, Managing Legal Activism: Reflecting on India’s Legal Aid 
Programme (paper delivered to a Conference on Public Interest Law held at Middlesex 
Polytechnic June 29-July 1, 1984), the judgment of Bhagwati J. in Peoples’ Union for 
Democratic Rights v. Union of India (Writ Petition No. 8143 of 1981). 
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(c) that the principle of formal justice — that like cases should 
be decided alike — imposes obligations on judges to maintain 
the coherence and consistency of the law as it is and to 
avoid retrospective legislation.” 


Nevertheless, in hard cases,® none of these factors is sufficiently 
clear to fetter the judge. In such cases he may form a view on 
policy grounds which must be reconciled with, and legitimated by, 
his understanding or interpretation of the principles. Horace 
recognises that he is confined to the role of interstitial legislator® 
and as such would reject Herbert’s proposition (vii). Instead he 
holds that: 


(xii) Policy arguments may be decisive, provided that the 
conclusions can be reconciled with some acceptable interpret- 
ation of the principles of the existing law. 


Horace thus understands the legal process as involving a dialectic. 
Rules generate principles which generate new rules which generate 
new principles and: so on.® This position is tenable on the 
constructive view of principles but untenable on realist or nihilist 
views. 

In constructing and reconstructing principles, Horace has an eye 
on the consequences. It could be said that in R. v. Secretary of 
State for Social Services and Another ex p. G.L.C. and Another” 
Woolf J. reconstructed the principles of locus standi so as to give 
C.P.A.G. standing. Presumably he did so because he approved of 
the consequence that organisations like C.P.A.G. would be able to 
bring class actions. However this consequentialism at the level of 
principle was obscured by his steadfast rejection of the department’s 
consequentialist argument that tracing the estimated 16,000 deprived 
claimants to refund £440,000 might cost as much as £4.8 million.®* 
Constructivism rejects the realist view of principles and the notion 
of the legal system as closed and self-sufficient. It admits external 
factors, amongst them consequences in the wider world, but by 
attaching such factors to the reconstruction of principles it conceals 
consequentialism from view and blurs the clear lexical distinction 
between principle and policy. Nevertheless, as Lord Scarman was 
concerned to point out in McLoughlin, the legal system has to 





Loc. cit., Chap. IV. 

§ Loc. cit. p.223. 

6 Loc. cit. pp.187-188. Paterson, op. cit. p.177 reports that 10 of the 11 active Law 
Lords interviewed agreed that they ought to be concerned with the social and legal 
consequences of their decisions. 

& MacCormick, op. cit. pp.153-155 and 245. He notes, at p.160, Lord Diplock’s 
“masterly exposition of the methodology of analogical extension of law” in Home Office 
v. Dorset Yacht [1970] 2 All E.R. 294, 324-326. - i 

6 Perhaps never reaching a Rawlsian “reflective equilibrium”; see MacCormick, loc. 
cit. p.245, note 25. 

©&® The Times, August 16, 1984. 

6a On appeal the department’s consequentialist arguments succeeded. However Woolf 
J.’s view of locus standi was not totally disapproved: The Times, August 8, 1985. 
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move with the world. Some way of accommodating consequentialist 
argument has to be found. It is in this light that we should view the 
hybrid. 


V — A HYBRID MODEL 


This model is drawn directly from life. It has been given clear and 
influential statement in the judgment of Lord Reid in Home Office 
v. Dorset Yacht Co.: 


“In later years there has been a steady trend towards regarding 
the law of negligence as er prcin on principle so that, when 
a new point emerges, one should ask not whether it is covered 
by authority but whether recognised principles apply to it ... 
[T]he time has come when we can and should say that [the 
neighbour principle] ought to apply unless there is some 
justification or vital explanation for its exclusion. ””? 

and in the judgment of Lord Wilberforce in Anns v. Merton 

London Borough Council: 


“... the position has now been reached that in order to 
establish that a duty of care arises in a particular situation, it is 
not necessary to bring the facts of that situation within those 
of previous situations in which a duty of care has been held to 
exist. Rather the question has to be approached in two stages. 
First one has to ask whether .. . there 1s a sufficient relationship 
of proximity or neighbourhood ... Secondly, if the first 
question is answered affirmatively, it is necessary to consider 
whether there are any considerations which ought to negative, 
or to reduce or limit the scope of the duty or the class of 
persons to whom it is owed or the damages to which a breach 
of it may give rise ...””! 


Only Lord Reid actually used the word “principle” but both 
judgments outline a two-stage model which shares some character- 
istics with Herbert and Horatio but which would seem to be 
distinct from each. We may note at the outset that the free play of 
principle can be limited by other, non-principled, considerations. If 
these other considerations are consequentialist in character, policy 
could be said to outweigh principle and Horatio’s critical proposition 
(iv) would be rejected.” 

This appears to stand Horace on his head. Horace’s proposition 
(xii) shows principle limiting policy whereas the hybrid claims that 
the reverse is the case, that principle provides the motive power 
for development. Faced with the hybrid, a firmly established life 
model, Horace’s difficulty as an “average type” becomes apparent. 


7 [1970] 2 All E.R. 294, 297. 

7 [1977] 2 All E.R. 492, 498. When “proximity” or “neighbourhood” are replaced by 
“foreseeability” the first stage includes dramatically more than pre-1960s cases would 
have suggested. See Jones, “Paying for the Crimes of Others” (1984) 47 M.L.R. 223 
discussing P. Perl (Exporters) Ltd. v. Camden L.B.C. [1983] 3 All E.R. 161. For an 
argument that Anns is essentially an economic loss case, see Grubb, “A Case for 
Recognising Economic Loss in Defective Building Cases” (1984) 43 C.L.J. 111. 

7 See III(d) above. 
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He does not have a clear answer to the question of motive power 
in the individual case. It may come from the development of 
principle (proposition (xi)). At other times it comes from policy 
(proposition (xii)). But arguments from principle and from policy 
are qualitatively different. Horace equivocates where the other 
models are decisive. mae tof 

Horace might attempt to defend himself by saying that this is the 
wrong question. We have assumed that “motive power” and 
“limitation” are distinct and contrasting and have been carried 
away by the mechanical metaphor. Judicial reasoning, he might 
say, is not like that. Judges ascribe weight to principles, weave 
patterns of explanation for rules and also weigh the consequences 
of their decisions. In complex cases these processes cannot be 
separated in the mind of the judge. Such an argument might make 
the case for an “average type” but Horace ‘would not advance it, 
for by so doing he would make obvious the consequentialist 
elements in principle construction which. presumably he sees some 
advantage in concealing. Horace’s problem lies in propositions (xi) 
and (xii) which tells us that “principles ... may change” and that ` 
“policy arguments may be decisive.” Each may be perfectly valid 
when cases are taken by and large but a judge needs a model for 
the particular case. The hybrid has been adopted as such a model 
in numerous instances and -judges have drawn primarily on 
propositions from the simpler models of Horatio and Herbert, 
blending realist principle with policy. We shall also notice a variant 
with constructivist features. 


(a) Maintaining the Theory of Gravity — Accepting Proposition (i) 


In Junior Books v. Veitchi” Lord Roskill clearly based his judgment 
on the two-stage model outlined by Lords Reid and Wilberforce.” 
His adoption of proposition (i) is clear. He noted that Lord Atkin’s 
neighbour principle was “at first confined by judicial decision 
within relatively narrow limits” and briefly traced its development.”5 
Similarly, Lord Edmund-Davies began his judgment in McLoughlin 
with a clear invocation of the foreseeability principle” and the 
main part of his judgment dealt with the acceptability of policy 
arguments which might limit the operation of that principle. 
Nothing in the judgment indicates a rejection of proposition (i). 


- P [1982] 3 All E.R. 201. 

™ At pp.210-211. He was nevertheless party to the decision in Tate & Lyle Industries 
Ltd. v. G.L.C. [1983] 1 All E.R. 1159 agreeing with Lord Templeman that Junior Books 
was a claim for damage to premises; see pp.1165 and 1178. In Junior Books itself he 
took a rather different view; see p.213. Lord Keith regarded Junior Books as a case of 
pure economic loss (see p.205) but nevertheless agreed with Lord Templeman in Tate & 
Lyle; see p. 1178. 

7 At pp.209-210. 

% At p.305. 
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Lord Wilberforce’s judgment in McLoughlin is more ambiguous. 
_ In the latter part he appeared to adopt proposition (i). His 
judgment, he said, represented “either the existing law, or the 
existing law with only such circumstantial extension as the common 
law process may legitimately make.” The “indications” in his 
judgment “do not introduce a new principle.””? However examin- 
ation of the earlier part of his judgment puts this acceptance of 
proposition (i) in a rather different light. He first reviewed the 
current position. on liability for nervous shock damage not by 
reference to the general principle of foreseeability but rather by 
reference to five categories of case.” He was identifying fact 
situations rather than principles. He then said: “Throughout these 
developments ... the courts have proceeded in the traditional 
manner of the common law from case to case, on a basis of logical 
necessity,””? and, “Unless the law is to draw an arbitrary line at the 
point of direct sight and sound, these arguments require acceptance 
of the extension mentioned above under principle 4 in the interests 
of justice.”®° The logical process involved is not one of deduction 
but of reasoning by analogy. To talk of “logical necessity” is thus 
somewhat misleading and Lord Wilberforce soon changed to discuss 
“logical progression”: “To allow [the mother’s] claim may be... 
on the margin of what the process of logical progression would 
allow.”®! However this passage suggests, in contrast to the previous 
passages, that principles, as generalisations from the rules, limit 
developments which are powered by some other force. This 
position is similar to Horace’s in that it is the possibility of 
reconciliation with principle (proposition (xii)) which limits 
development. 

There is a significant difference between being required by 
necessity and being permitted subject to limitations. In the latter 
case the motive power for development must be provided by a 
human agent. We must also notice that Lord Wilberforce’s starting 
point in this case is not a principle of the order of the foreseeability 
principle but a summary of the kinds of cases in which a remedy 
has been given previously, The process of construction is exposed 
to view. Again, a human agency produced the previous decisions 
and a human agency would seem to be required to extend the list. 
Lord Wilberforce expressed this clearly: 

«To argue from one factual situation to another and to decide 
by analogy is a natural tendency of the human and legal mind. 
But the lawyer still has to inquire whether in so doing he 
crossed some critical line behind which he ought to stop.” 


7 At p.305. 

78 At pp.301-302. 5; e 

7? At p.302, emphasis added. 

89 At p.302, emphasis added. By contrast, in economic loss cases, a clear line is often 
thought to be a necessity; see Lord Fraser in Candlewood Navigation at p.945 and 
Weaver, “Honestly the Best Policy?” (1971) 34 M.L.R. 323. 

81 At pp.302-303, emphasis added. 

® At p.303. 
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This last passage adopts a two-stage approach but Lord Wilberforce 
here is not adopting Horatio’s view that principles have “gravitational 
force.” It seems that constructivist judges are required to throw the 
apples down. Horace’s proposition (xii) recognises this clearly but 
Lord Wilberforce, one of the hybrid’s -progenitors, does not 
explicitly recognise policy as the motive power for development. 


(b) Where do Principles Come From? Proposition (iti) 


For Horatio and the lexical realist, principles are “given. ” It does 
not do to ask “Given by whom?” because the answer is too often 
“By previous judges. 8 That answer prompts the further inquiry as 
to why, if previous judges could create principles, cannot present 
day judges also create new principles or reject’ old ones.™ 
Questioning the origins of principles undermines the foundations of 
the Horatio model and renders the active role of the judge in law- 
making obvious for all to see. Herbert, of course, avoids the 
question of the origin of principles by giving them no part to play 
in his judicial process. Horace takes an intermediate position. 
Principles are constructed by judges but sometimes there is such 
clear agreement that a particular principle will be beyond doubt 
and have the appearance of being given. . 

Thus when in hybrid judgments principles are treated as given, it 
could be for one of three reasons: because a Horatio-like realist 
view is being adopted, or because the principle in question is now 
so firmly established that it is beyond argument, or because the 
consequences of allowing the principle free play are desired and no 
reconstruction is required. 

In Junior Books, Lord Roskill traced the development of the 
principle from Donoghue v. Stevenson,- through Morrison 
Steamship Co. v. Greystoke Castle% and Hedley Byrne & Co. Ltd. 
v. Heller & Partners Ltd.” to its destination in Dorset Yacht and 
Anns. At no stage did he consider any material other than the 
pronouncements of judges in previous cases. By paying attention 
to the evolution of the principle their Lordships lean towards a 
Horace-like constructivist approach. Nevertheless, hybrid judgments 
do not attend to the judicial role in the ascription of weight to 
principles. Constructivism is part of the historical background but 
in most instances there is a Horatio-like unwillingness to consider 
the possibility of reconstruction’ in ‘the case’ before them. The 





® Cf. Lord Scarman in Sidaway at p. 650. 
a See Lord Diplock, loc. cit., at p.658. 
5 [4932] A.C. 562. 

1946] A.C. 265. 

1963} 2 All E.R. 575. 
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neighbour principle simply applies, subject to policy limitations and 
it is on the policy stage that judicial discretion is focused.® 

By contrast, there is ample evidence in the hybrid judgments of 
judicial creativity and flexibility in dealing with policy questions. 
Lord Edmund Davies in McLoughlin cited with approval Winfield’s 
dictum that public policy, meaning here consequentialist consider- 
ations, is “necessarily variable” and his statement that “(t]he 
judges are bound to take notice of [public policy] and of the 
changes which it undergoes, and it is immaterial that the question 
may be one of ethics rather than of law.”” 

If a judge can be as confident in matters of policy one might 
expect similar or greater confidence in dealing with essentially 
judge-made principle. However, hybrid judgments tend to adopt 
the self-denying proposition (iii) along with Horatio. Several 
reasons can be offered for this apparent inconsistency.” First, the 
hybrid has the attraction of providing a separate, legitimate but 
exceptional space for overt policy reasoning. A judge has no need 
of any more such space to achieve his objectives. The contrast 
between a “normal” area in which the judge is ostensibly controlled 
and an “exceptional” area in which he is free may enhance the 
legitimacy of the latter. Secondly, the hybrid is a compromise, an 


88 It is almost as if the principle has “enactment force.” In Leigh & Sillivan Ltd. v. 
Aliakmon Shipping Co. Ltd. [1985] 2 All E.R. 44 Donaldson M.R. and Robert Goff L.J: 
clearly apply the Anns test; see pp.52 and 72. Whilst. they differ in their views of the 
second stage, at the first stage they agree that the loss is caught by the neighbour 
principle. However Oliver L.J. approached the matter in a clearly constructivist way. He 
said, at p.57, that it was “a misreading of Lord Wilberforce’s formulation to treat it as 
laying down some general principles that in all cases a duty of care is the necessary 
consequence of the fact of foreseeability of damage and that once it is found the court 
then has to give effect to the concomitant duty unless it can discern for itself some policy 
consideration which in the particular case appears to afford a valid ground for restricting 
it.” He regarded foreseeability as a necessary but not sufficient condition for the 
existence of a duty of care. He then said, at p.58, “The essential concept ... is that the 
duty of care ... itself involves or may involve the consideration of ingredients other than 
mere factual foreseeability, and whether one tests the existence of the duty by a one- 
stage or two-stage process is really immaterial. Either way the policy of the law, and that 
includes the policy as it has already been exemplified in past decisions, has to be brought 
into the equation. I do not ... think that it is right to regard Anns ... as establishing 
some new and revolutionary test :..:the logical application of which is going to enable 
the court in every case to say whether or not a duty exists. Nor ... can it properly be 
treated either as establishing some new approach to what the policy of the law should be 
or as conferring on the court a free hand to determine for itself in each case where the 
limits are to be set.” Oliver L.J.’s judgment constitutes the clearest available exposition 
of the logical weakness of the hybrid and of the relationship of policy and precedent. See 
also Lord Keith in Peabody Donation Fund (Governors) v. Sir Lindsay Parkinson {1984} 
3 All E.R. 529, 534. In Candlewood Navigation, Lord Fraser, whilst emphasising the 
importance of policy, confined its operation to the second stage; see p.945. In Tai Hing 
Cotton Mills Lid. v. Liu Chong Hing Bank Ltd. [1985] 2 All E.R. 947 arguments based 
on the Anns formula were dismissed with the astonishingly broad statement by Lord 
Scarman, at p.957, that their Lordships “do not believe that there is anything to the 
advantage of the law's development in searching for a liability in tort where the parties 
are in a contractual relationship. This is particularly so in a commercial relationship.” For 
a more reasoned but similar approach, see Southern Water Authority v. Carey [1985] 2 
All E.R. 1077, 1085-1086. i 

® At p.309. 

% At p.309. 

l See Oliver L.J. at note 88 above. 
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amalgam if not a middle way, which has for the English at least, 
great attraction. Thirdly, judges have a genuine respect for their 
predecessors and the hybrid facilitates an appropriate ritual of 
respect. Fourthly, judges may not accept the view adopted in this 
article that contradiction at the level of principle is inevitable and 
acceptable. The habits of adherence to rule-precedent may carry 
over into principle adherence. Fifthly, and more technically, the 
hybrid avoids the tautology of thé traditional tripartite analysis of 
negligence and finds a function for the concept of duty of care.” 
Sixthly, and most important, there is a fundamental and unresolvable 
tension between certainty and predictability on the one hand and ` 
the flexibility required in a changing and controversial world.” The 
hybrid cannot resolve this tension but its very formulation expresses 
that tension. These reasons may ‘provide explanations for the 
adoption of proposition (iii) but only the sixth could possibly be 
considered a justification. ne l i l 

Horace’s dialectical view also expresses the tension between 
certainty and flexibility. As an ex post general explanation of past 
events it is more sophisticated than the hybrid. However, as an ex 
ante guide to action in the particular case it is inferior to the 
hybrid. It tells the judge what he could do. The hybrid speaks 
more clearly, “Do this ... unless ...” The weakness of “average 
types” is exhibited. Arguably the more robust hybrid’s dominance 
of the law of negligence facilitates and encourages the extension of 
liability to a greater extent than any other model.” 


(c) Using Principles — Rejecting Propositions (ii) and (iv) 

The hybrid makes use of principles only to provide the explanation 
of or the motive force for a development. But principles are not the 
arbiters of permissible development. That is a matter of policy. It 
follows that propositions (ii) and (iv) have no plié in the hybrid 
which is thus distinguished from both Horatio and the lexical 
realist. It is difficult to illustrate this with passages chosen from 
judgments since ex hypothesi such passages are absent. However 
the judgements abound with examples of consequentialist policy 
reasoning at their heart. A particularly clear instance is provided 
by Lord Edmund-Davies in McLoughlin where he went out of his 
way to demonstrate the acceptability of such reasoning and to 





%2 See Tettenborn, An Introduction to the Law of Obligations (1984), p.49. Cf. Oliver 
L.J. in The Aliakmon at pp.59-60. : 

% See Danet, op. cit. pp.540-546 where five explanations for the “thickening” of legal 
language are discussed.The fifth explanation: views legal language as creating the illusion 
of certainty in a world of uncertainty; see pp.545~546. i 

% Robert Goff L.J. has noted that the effect of the recent authorities on the law of 
negligence and economic loss is to create “a greater readiness to examine cases of 
economic loss in order to ascertain whether there should be liability in negligence”; see 
The Aliakmon at p.74. 
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reject Lord Scarman’s argument that policy reasoning is not 
justiciable.” 

Horace’s proposition (xii) presents a different picture. Consequen- 
tialist reasoning may be at the heart of things and provide the 
motive force for development subject only to the limitations 
imposed by principles. On this view, principles are the arbiters-of 
permissible development, although Horace also recognises that 
constructive judges can manipulate principles to an extent so as to 
avoid some of their obstructive limitations. 


(d) Policy or Principle at Bottom? 


Hybrid judgments tend to claim that principles are at once given, 
immutable and the motive force for legal development. This 
suggests that Herbert’s view that policy is at the bottom of the 
judicial process would be unacceptable because it fails to recognise 
the existence ọf principles or their capacity to develop new 
normative propositions. However, on the constructive view of 
principles, held by Horace and seemingly shared by Lord 
Wilberforce in McLoughlin, judges are involved in the process of 
development of principles by active reasoning by analogy. Hybrid 
judgments generally do not deny this so much as choose to ignore 
it. 

The locus of decision may be under the judge’s personal control 
either (a) on the constructivist view, because he has chosen whether 
or not to develop the principle to the point that a particular 
solution is suggested, or (b) on a realist view, because a particular 
solution is obviously suggested by one or more existing principles 
and the judge has to decide as a matter of policy whether the 
principles should be allowed to operate, or (c) on the nihilist view, 
because the judge has policy reasons for suggesting a particular 
solution. Thus judicial control is explained and justified in different 
ways but does the view adopted change or limit the nature of that 
control? Does the judge have more discretion on one view than on 
another? Does the fact that he recognises that principles are 
involved limit his discretion or change its nature? If not, we might 
conclude that the hybrid may, on occasion, merely provide a 
convenient cloak for Herbert, passing off policy as an exceptional 
limit on principle, but in reality giving it pride of place. 

Principles — and Oliver L.J.’s related notion that precedents are 
a source of policy® — tend to consistency and the reduction of the 
surprise element. The outcomes of both Junior Books and 
McLoughlin were sufficiently surprising to suggest that it was 





95 At pp.307-309. Note that some great principles of the common law were established 
without reliance on authority, e.g. Alderson B. in Hadley v. Baxendale (1854) 9 Ex.341 
discussed by Danzig “Hadley v. Baxendale: A Study in the Industrialisation of the Law” 
(1975) 4 Journal of Legal Studies 249. At a deeper level the case may be the result of 
Pothier’s influence and the powerful analogy of the Common Carriers’ Act 1830. 

% See The Aliakmon, p.58. 
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policy and not principle that provided the fundamental motive 
force. We might also examine the judgments of Lords Wilberforce 
and Diplock in the less surprising Photo Productions Ltd. v. 
Securicor Transport Ltd.” In essential structure both judgments 
correspond to the two stages of Lord Wilbeforce’s Anns dictum. 

The first stage was to establish freedom of contract as the 
relevant principle. Lord Diplock said that it was a “basic principle 
of the common law of contract, to which there are no exceptions 
that are relevant in the instant case, that parties to a contract are 
free to determine for themselves what primary obligations they will 
accept.”°8 The second stage was to consider whether consequentialist 
policy reasoning provided a reason to inhibit the free play of the 
principle. In this case, Lord Wilberforce pointed out the practical 
consequence of inhibiting the principle viz. uncertainty” and that 
the risk of misfortune was one against which either party could 
insure.’ Each agreed that there was nothing in this consequentialist 
discussion to justify a policy limit on the principle’s application. 

How did the principle of freedom of contract come to be the 
starting point. Was it merely given (proposition (iii))? In Photo 
Productions a more constructivist view was taken. The principle 
was supported by two factors: (a) the policy of Parliament expressed 
by leaving many contracts outside the scope of the Unfair Contract 
Terms Act 1977? and (b) the very consequentialist arguments 
outlined immediately above. These consequentialist arguments thus 
performed a dual role; they both constituted the principle and 
provided reasons against interfering with its operation. To support 
principle with policy in this constructivist manner not only distances 
the hybrid from Horatio and the lexical realist but also renders the 
two-stage split spurious. If consequentialist argument is relied on at 
both stages the difference between this technique and Herbert’s is 
again reduced. 





%7 [1980] 1 All E.R. 556. 

% At p.566. See also Lord Wilberforce at p.561. 

” At p.562. 

1 At p.561. See also Lord Diplock at p.568. 

2 See p.561 and p.568. 

? Sometimes issues of principle and policy are distinguished but the relationship 
between them not considered in any systematic way. Both classes of consideration simply 
point in the same direction. Goutal, “Characteristics of Judicial Style in France, Britain 
and the U.S.A.” (1976) 24 American Journal of Comparative Law 43, 45-46 note 12, 
draws attention to the English and American judicial practice of accumulating a variety 
of arguments. He comments that “piling up arguments is a trait of advocacy, a training 
unknown to French judges, the paramount training for Common Law judges.” A 
convenient example is provided by Lord Diplock in Scandinavian Trading Tanker Co. 
A.B. v. Flota Petrolera Ecuatoriana [1983] 2 All E.R. 763. In considering whether the 
court has jurisdiction to relieve from forfeiture a charterer who failed to pay an 
instalment on the due date he found “juristic” considerations (established principles of 
common law) sufficient to compel rejection of the suggestion (see p.766). Later he added 
a different class of reason saying, “[Q]uite apart from the juristic difficulties ... there are 
practical reasons of legal policy” (p.768). These reasons were essentially consequentialist 
and can be summarised as the commercial need for certainty and predictability. When 
principle and policy point in the same direction there is no particular need to work out 
the relationship between them. Nevertheless, there is evidence of such consideration in 
Photo Productions. 
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(e) Choosing Between Principles or Breaking the Tie 


The two-stage pattern of the hybrid can also be found in Schuler 
A.G. v. Wickman Machine Tool Sales Ltd.‘ In construing clause 7 
of the contract, which included the word “condition,” Lord Reid 
identified not one but two competing principles as relevant: (a) 
that any breach of a term which the parties describe as a 
“condition” gives the innocent party an option to treat himself as 
absolved from any further obligations of performance’; and (b) 
that the contract must be read as a whole. Whilst both principles 
(a) and (b) can be seen to depend on-the broader principle of 
freedom of contract, which holds the intention of the parties 
expressed at the time of formation to be the paramount source of 
obligations, in this case they clearly suggested differing outcomes. 
Lord Reid used consequentialist argument to justify his choice 
between these two conflicting principles at the second stage. He 
said, “The fact that a particular construction leads to a very 
unreasonable result must be a relevant consideration. The more 
unreasonable the result the more unlikely it is that the parties can 
have intended it.”” He went on to make clear that he opted for 
principle (b). The result of applying (a) was “so unreasonable that 
it must make me search for some other possible meaning of the 
contract.”8 

Herbert and Horace?’ openly accept that policy reasoning may be 
decisive whereas Horatio may find his view of principles offended. 
Horace’s acceptance of principles as limits fits better with tie-break 
judgments than does Herbert’s nihilism but tie-break cases do not 
exemplify Horace’s constructive approach to principles. This is not 
a fundamental objection to the acceptance of Horace as the best- 
fitting model in such cases since, arguably, the principles considered 
are each so well established and uncontroversial as to be beyond 
reconstruction. The argument is between principles rather than 
about principles. In another case the argument, so Horace would 
say, might have been about principles and then he would of course 
have taken a constructivist view. 


(© Justiciability Ill-defined 


It will be remembered that Lord Scarman flirted in McLoughlin 
with the notion that some, but not all, policy arguments are not 


4 [1973] 2 All E. R. 39. 

5 At pp.44-45. 

6 At p.45. Lord Reid offered no comment as to the origin of these principles. They are 
in that sense “given.” 

7 At p.45. 

8 At p.45. 

° Horace does this less on his own account than Herbert. He will look to the needs of 
civilised society, to common conceptions of justice and to common sense contemporary 
morality. McCormick, op. cit. pp.110-111. However, the difference will not be great on 
issues on which society is divided. 
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justiciable and are only susceptible of Parliamentary handling."° 
Whilst such a proposition is fundamentally incompatible with the 
Horatio model it can be accommodated in Herbert’s model, 
Horace’s model and the hybrid. On these models judges may deal 
with policy within limits. But what are those limits? 

Lord Scarman obviously excluded too much when he said in 
McLoughlin: “The problem is one of social, economic and financial 
policy. The considerations relevant to a decision are not such as to 
be capable of being handled within the limits of the forensic 
process.”"! Lord Diplock in Cheall v. APEX” provided us with 
one or two clues as to the boundary. He said that he knew of 

“,.. no existing rule of public policy that would prevent trade 
unions from entering into arrangements with one another 
which they consider to be in the interests of their members in 
promoting order in industrial relations and enhancing their 
members’ bargaining power with their employers; nor do I 
think it a permissible exercise of your Lordships’ judicial 

ower to create a new rule of public policy to that effect. If 
this is to be done at all it must be done by Parliament.”” 

He went to to say that “[d]ifferent considerations might apply if 
the effect of Cheall’s expulsion was to have put his job in jeopardy, 
either because of the existence of a closed shop or for some other 
reason.”!* This suggests that the judges have a duty to protect the 
individual from seriously damaging adverse consequences which 
would justify them in creating a new rule of public policy despite 
parliamentary silence. 

in McLoughlin, Lord Bridge considered that to depart from the 
practice by which judges have themselves decided whether nervous 
shock was a sufficiently foreseeable consequence of the defendant’s 
act or omission and to treat the matter instead “as a question of 
fact to be determined in the light of expert evidence adduced in 
each case would, no doubt, be too large an innovation in the law 
to be regarded as properly within the competence, even since the 
liberating 1966 practice direction ([1966] 3 All E.R. 77), of your 
Lordships house.”’> He went on to give as a reason that psychiatric 





10 See Illa above and cf. his rather different attitude in Furniss v. Dawson [1984] 1 All 
E.R. 530, note 45 below, and in National Westminster Bank p.l.c. v. Morgan [1985] 1 All 
E.R. 821, 831. 

u At p.311. 

12 [1983] 1 All E.R. 1130. 

13 At p.1136. 

4 At p.1136. 

15 At p.312. For a view that the 1966 Practice Direction itself rests on a shaky basis, 
see F. A. Mann, “Reflections on English Civil Justice and the Rule of Law” (1983) 2 
C.J.Q. 320, 330-333. In the matter of procedure Dr. Mann is critical of the way in which 
fundamental changes have been introduced, exhibiting a “tendency towards expediency, 
expedition, efficiency, economy, streamlining” (p.335). He argues that the court’s 
inherent power to determine its own procedure has been abused. Some of the matters 
discussed by Dr. Mann (e.g. the 1966 Practice Direction, the place of oral argument) 
might be thought matters of principle. Certainly their Lordships’ confidence in such 
matters suggests the rejection of Horatio’s proposition (iii). MacCormick, op. cit. p.138, 
states “that the House of Lords has failed as yet to articulate a clear and satisfactory set 
of justifying criteria for departing from precedents ...” Paterson, op. cit. pp.154-160 and 
p.257 note 70, disagrees and argues that, under Lord Reid’s influence a fairly clear 
consensus developed. However Paterson notes important areas of disagreement (pp.160— 
166) relating to the “parliamentary inactivity” and “floodgates” arguments. On the 1966 
Direction see also Goldstein, op. cit. (1984) C.L.J. 88. 
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medicine is a far from exact science and that the opinions of its 
practitioners may differ widely giving rise to uncertainty which can 
best be avoided by relying not on experts but on “the consensus of 
informed judicial opinion.” It seems that where the experts 
cannot agree on policy it is reasonable for the judges to operate as 
informed amateurs. However in Bromley L.B.C. v. G.L.C. Lords 
Diplock and Wilberforce declined to act as informed amateurs 
arguing that the economic experts were in disagreement as to the 
best way of running urban transport systems and that only a clear 
parliamentary lead or ballot box guidance would suffice to prevent 
them working out the legal principle of the fiduciary duty to the 
ratepayer." 

In McLoughlin Lord Edmund-Davies was sure that policy issues 
are justiciable. However, he added some important caveats. First, 
that after close scrutiny they must yield clear and cogent 
conclusions.!® On this view judges must only overtly exercise 
judgment on policy grounds where there is already a clear 
consensus. Where there is no clear consensus, refuge must be 
taken in principle as in Bromley L.B.C. v. G.L.C. This view 
cannot stand with some of the braver views of Lords Reid, Diplock 
and Denning.” Secondly, “the conclusion may be that the adoption 
of the public policy relied on would involve the introduction of 
new legal principles so fundamental that they are best left to the 
legislature.” He gave as an example Morgans v. Launchbury.” 
However the problem in Morgans was not so much that the change 
in the law involved in the introduction of the family car principle 
would be too fundamental in normative terms as that so many 
consequential details would fall to be decided that the change 
would be unmanageable.” Lord Keith took a similar view in Junior 
Books but in that case the unmanageability argument did not 
deter the majority. Similarly Donoghue v. Stevenson, Hedley Byrne 
v. Heller, Torquay Hotel v. Cousins, Ridge v. Baldwin,” Universe 
Tankships Inc. of Monrovia v. I.T.W.F.”° and, most recently, . 
Furniss v. Dawson?’ might each have been considered either too 





16 At p.312. However, the expert view of surgeons is relied on in Sidaway. 

17 See [1982] 1 All E.R. 129, 159 and 157. 

18 At p.309 and see Lord Bridge at p.319. 

19 See note 47 above. Lord Edmund-Davies was particularly concerned with the 
justiciability of the floodgates argument. It is questionable whether this factor can meet 
his test of yielding clear and cogent conclusions. 

2 At p.309, emphasis added. 

21 [1972] 2 All E.R. 606. 

2 See Lord Wilberforce at pp.610-611, Lord Pearson at pp.615-616, Lord Cross at 
pp.617-618 and Lord Salmon at p.622. 

33 At p.207 and see below. 

% [1969] 1 All E.R. 522. 

% [1964] A.C. 40. 

2% [1982] 2 All E.R. 67. 

27 [1984] 1 All E.R. 530. Lord Brightman’s judgment exhibits hybrid tendencies. He 
saw the Court of Appeal as concerned with the principle in I.R.C. v. Duke of Westminster 
[1936] A.C. 1, whereas his own decision is clearly based on a refusal to accept a scheme 
which in the result served no commercial purpose apart from the avoidance of liability to 
tax. 
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fundamental or unmanageable but were not. There. are no clearly 
specified tests for either criterion and little sign in the cases here 
discussed that their Lordships recognise the need to develop any. 

In Junior Books Lord Brandon in dissent, and with some support 
from Lord Keith, drew attention to, manageability, asking, “[B]y 
what standard or standards of quality would the question of 
defectiveness fall to be decided?” He thought the standards laid 
down in contracts to which the plaintiff was not privy inapplicable” 
and concluded, “It follows that the question ... remains entirely at 
large and cannot be given any just or satisfactory answer.”* It 
should be noted that Lord Brandon was not objecting to policy 
reasoning as such. He merely thought it “contrary to any sound 
policy requirement”! to go beyond the boundaries of privity where 
the complaint is only that the product itself was defective. 
Nevertheless he argued that unmanageability rendered the particular 
question of tort liability for the defect not justiciable. Lord Keith 
agreed with the majority but on what he believed to be narrower 
grounds. He thought the broader views of the majority “disruptive 
of commercial practice”? and said that the policy considerations 
involved in the broad majority decision were “such as a court of 
law cannot properly assess, and the question of whether or not it 
would be in the interests of commerce and the public generally is, 
in my view, much better left to the legislature.”* 

It should be noted that the broad majority were not deterred by 
such scruples about justiciability. On the hybrid model, principle 
suggested an answer which policy might render inapplicable. At 
the second (policy) stage Lord Roskill briefly adverted to the effect 
of an exclusion clause in the main contract and suggested that it 
might limit the duty of care much as the disclaimer did in Hedley 
Byrne* but he did not directly discuss the main question of 
defining standards. 

Lord Fraser discussed the point “fully: but concluded that “in 
this case the respondents, though not a party to the contract, had 


2% At p.207. 

2 In The Aliakmon, Donaldson M.R.' approached the equivalent question in a similar 
way, drawing attention to the intricate nature of the contract of carriage by sea between 
A and B, saying that he was quite:unable to see how it could be the source of a duty in 
tort owed to C; see p.54. Oliver L.J. agreed and reinforced the view by insisting that the 
tort action brought by a third party is “original” and not derived from the consignor’s 
contract claim; see p.646. However Robert Goff L.J. was prepared to recognise a tort 
claim for the third party, C, “subject to the terms of any contract restricting A’s liability 
to B.” See pp.76 and 77. Lord Roskill had hinted at this approach in Junior Books; see 
p.214 and it has been adopted in Southern Water Authority v. Carey [1985] 2 All ER. 
1077, 1086. See also Palmer (1985) 135 N.L. J. 919. 

30 "At p.218. 

3! At p.218. i 

2 At p.207. That lawyers do not always correctly estimate the needs of businessmen is 
well illustrated by Lewis; “Contracts Between Businessmen: Reform of the Law of Firm 
Offers and an Empirical Study of Tendering Practices in the Building Industry” (1982) 9 
LL.S. 153. 

3 At p.207. See also Lord Brandon at p.218 and Oliver L.J. in The Aliakmon at p.64. 

⁄ At p.214. See note 29 above. 

35 At pp. 204-205. 
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full knowledge of the appellants’ contractual duties, and this 
difficulty does not arise.” The difficulty may not have arisen in 
the particular case but had of course to be considered in The 
Aliakmon and Candlewood Navigation. Lord Fraser merely 
commented, “What the position might have been if the action had 
been brought by a subsequent owner is a matter which does not 
have to be decided now.”*” This might mean that the defining of 
standards is justiciable and will be dealt with when the need arises. 
However, it might mean that the rule in Junior Books should not 
be extended to cases in which the claimaints do not have full 
knowledge of the alleged tortfeasor’s contractual duties. If the 
latter is the case, then the implication is that Lord Fraser agrees 
with Lords Brandon and Keith that the absence of clear reference 
standards is fatal to justiciability.** 

Lord Roskill drew attention to eight factors in deciding that 
there was sufficient proximity, amongst which were the fact that 
the appellants were nominated sub-contractors? and that the 
relationship between the parties was as close as it could be short of 
actual privity of contract.“ Arguably if these two factors were 
absent Lord Roskill would have found insufficient proximity’ and 
hence no liability. It is these two factors which provide the means 
of knowledge of the main contract and hence access to reference 
standards. Lord Roskill commented that in the ordinary everyday 
transaction of purchasing chattels “the real reliance” is on the 
immediate vendor and not on the manufacturer.*! 

Lords Roskill and Fraser seem to agree that knowledge of or 
reliance on the main contract is of great importance. Lord Roskill 
believed that it goes to proximity and hence to the first stage of 


% At p.205. 

37 At p.205. 

38 In Candlewood Navigation, Lord Fraser avoided this difficulty saying that any 
extension in the duty of care in Junior Books “was not in the direction of recognising a 
title to sue in a party who suffered economic loss because his contract with the victim of 
the wrong was rendered less profitable or unprofitable” (p.945). That the loss can be 
described as a reduction in expected contractual profits hardly explains why the broad 
principle of foreseeability should not apply. Courts have fashioned standards with very 
little straw and have received Parliamentary approval through codification, e.g. Sale of 
Goods Act 1893. Furthermore Parliament has frequently charged the courts with 
developing standards with little guidance beyond the word “reasonable.” E.g. s.13 Supply 
of Goods and Services Act 1982 implies a term that the supplier of a service in the course 
of business will carry out the service with reasonable care and skill. Ex hypothesi the 
contract does not lay down the standard but Parliament has nevertheless deemed the 
matter justiciable. 

9 At p.213. 

At p.214. Hence it is surprising that Waller J. should say in Balsamo v. Medici 
[1984] 2 All E.R. 304, 311, that Lord Roskill “nowhere suggests that knowledge of the 
actual owner of the building ... is a material ingredient.” In The Aliakmon both Oliver 
and Robert Goff L.JJ. rejected the view that liability for economic loss could be 
extended to cases in which a particular plaintiff but not a broader class could be 
foreseen. They found the distinction between the foreseeable individual and the 
foreseeable class “unsatisfactory” (p.62 per Oliver L.J.) and “arbitrary” (p.74 per Robert 
Goff L.J.). Lord Fraser also rejected the distinction in Candlewood Navigation at 
pp.944-945. 

| At p.214. 
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principle. However, Lord Fraser: dealt with it after considering the 
floodgates argument as a second matter which might be thought to 
justify rejecting the claim} and so he might be thought to regard it 
as a second stage matter of policy. Although his own judgment is 
not expressly two-stage he expressly agreed’ with Lord Roskill’s 
reasons and Lord Roskill’s judgment is a clear example of the 
two-stage hybrid. UAE 

The issue of justiciability is thus doubly obscure in these majority 
judgements. First, because the question of standards is only 
indirectly discussed via knowledge of or reliance on the contract. 
Secondly, because it is not clear whether that discussion goes to 
the first stage of principle, which presumably is necessarily 
justiciable, or to the second stage of policy, in which regard Lords 
Brandon and Keith clearly believe the issue not to be justiciable. 

Manageability was also a factor in Furniss v. Dawson. Referring 
to the inhibiting effect on the principle in IRC v. Duke of 
Westminster“ of the “emerging principle” that devices which have 
no business or commercial purpose are to be disregarded in the 
assessment of liability to taxation, Lord Scarman said, “The limits 
within which principle [in the Duke of Westminster’s case] is to 
operate remain to be probed and determined judicially. Difficult 
though the task may be for judges, it is one which is beyond the 
power of the blunt instrument of legislation.” This is to invert the 
usual argument on justiciability. This issue is apparently only 
susceptible of management by the courts despite being a matter of 
statutory interpretation. Lord Scarman’s view here contrasts strongly 
in this respect with his remarks on justiciability in McLoughlin. 

In Furniss, Lord Bridge proposed that the courts should “draw a 
distinction between the substance and the form of the composite 
transaction.” He said, “Once a basic doctrine of form and 
substance is accepted, the drawing of precise boundaries will need 
to be worked out on a case by case basis.”*” The distinction was, in 

. Furniss, easy to draw but.he clearly thought that it could be 
difficult in more complex cases. By introducing the distinction in 
Furniss he was thus committing subsequent courts to difficult or 
unmanageable decisions. His view in Furniss contrasts strongly with 
that which he took in McLoughlin.® 





@ At p.204. - . 

® At 203. See also his explicitly two-stage approach in Candlewood Navigation. 

“ [1936] A.C. 1. Lord Tomlin said at p.19, “Every man is entitled if he can to order 
his affairs so as that the tax attaching under the appropriate Acts is less than it otherwise 
would be.” À ; 

“5 [1984] 1 All E.R. 530, 533: See also Feldman and Kay, “Tax Avoidance” in 
Burrows and Veljanovski (eds.), op. cit. p.320. They comment, “In a broad sense, one 
avoids tax when one consumes untaxed tea rather than taxed whisky. However, common 
usage of ‘avoidance’ implies a degree of artificiality. The untaxed transaction has much 
the same effect as the taxable transaction: only the tax charged differs. This distinction 
between artificial avoidance and other kinds is not a precise’ demarcation line ...” 

46 At p.535. 

47 At p.535. 

*® See, p.319. 
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In short, the limits on justiciability offered by their Lordships are 
vague, contradictory and unhelpful. By contrast, we have seen that 
Horace* has the outlines of a theory. These outlines need to be 
developed by sustained consideration in the cases but there seems 
little chance of this. Nevertheless the analysis in this article 
demonstrates that the criteria of justiciability have a critical place 
in the well-established hybrid model. Indeed its claim to be in any 
way “principled” cannot be made good without a determined effort 
to develop such criteria. Otherwise talk of justiciability is nothing 
more than a thin disguise for discretion in the strong sense. 

If policy arguments are sometimes justiciable the criteria of 
justiciability must be developed having regard to: 


(a) the nature of the relationship between judiciary and 
legislature in a democracy; 

(b) the principle of formal justice and the consequent need to 
avoid retrospective legislation. This must be related to a 
theory of “hard cases”; 

(c) the inability of the judiciary to specify systematic, phased or 
institutional solutions to problems”; 

(d) the essentially re-active character of judicial legislation”; 

(e) the limited classes of evidence normally handled in the 
adversarial process and the role of the amicus curiae,” the 
Brandeis brief? and expert evidence on the consequences of 
the various alternative rule formations under judicial 
consideration. 


VI — CONCLUSIONS 
The inconsistencies in the judicial use of the principle/policy 





4 Notes 62-64 above. 

50 But consider Brown v. Board of Education of Topeka, 347 U.S. 483 (1954) and 
Regents of University of California v. Bakke 438 U.S. 265 (1978). In the latter case the 
Supreme Court approved one class of administrative arrangements which allowed the use 
of a racial classification as “a ‘plus’ in a. particular applicant’s file” but which did not 
“insulate the individual from comparison with all other candidates for the available seats” 
(p.317). The Court was thus not setting up machinery but was giving guidelines to those 
universities, efc., which will. See Dworkin, op. cit. p.316. In Peoples’ Union for 
Democratic Rights v. Union of India the Supreme Court of India appointed three 
“Ombudsmen” to make periodical inspections of construction sites and to report to the 
Court. See also the observations of Megarry V-C in Malone v. Commissioner of Police of 
the Metropolis (No. 2), [1979] 2 All E.R. 620, 642-643. Professor Jolowicz has recently 
noted that “unlike the legislature, [judges] cannot make law out of whole cloth and, 
though it may sometimes be possible to derive from a sequence of decisions the 
proposition that the law recognises a new or broadly stated right or legally protected 
interest, such propositions are almost invariably tautologous.” See Jolowicz, “Protection 
of Diffuse, Fragmented and Collective Interests in Civil Litigation: English Law” (1983) 
42 C.L.J. 222, 225. 

51 See Dhavan, loc. cit. note 63 above and the Supreme Court of India’s epistolatory 
jurisdiction. 

52 On diffuse interests see Jolowicz op. cit., Cappelletti and Garth, “Finding an 
Appropriate Compromise: A Comparative Study of Individualisttc Models and Group 
Rights in Civil Procedure” (1983) 2 C.J.Q. 111 and Weaver, “Ignoring Complexity: Law, 
Law Schools and the Public Interest” (1985) 19 L.Teach. 3. 

5 See Muller v. State of Oregon 208 U.S. 412 (1908). See also Bell, op. cit. pp.67-77. 
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distinction are such that the distinction cannot be relied on as a 
fundamental justification in judicial reasoning. If other judges can 
side-step or ignore the distinction, a judge employing it must do so 
at his own discretion. If the fundamental structure of the 
justificatory reasoning is in this sense “at large,” the principle/ 
policy distinction, and probably several .other devices,** serve to 
obscure rather than clarify the basis of a judicial decision.’ 

Whilst compromise is attractive, the hybrid judgments examined 
tend to support the view that policy orientated or consequentialist 
arguments predominate in the judicial process. The judgments 
suggest that the necessity of accommodating factors external to the 
legal system has been recognised but only on an ostensibly 
exceptional basis. 

There is a strong case for the clarification of the way in which 
such consequentialist arguments are (i) admitted at all (i.e. the 
“justiciability” question; and (ii) evaluated once admitted. 

Judicial unwillingness to develop such criteria must give rise to 
suspicion that judges wish to retain a vague and confused doctrine 
of justiciability as a cloak for strong sense discretion. 

None of the models provides a perfect fit. They have nevertheless 
served their heuristic purpose. There are some dangers in the use 
of “average types” but these can be overcome if one is alert to 
them. The realisation that each of the models fits some of the facts 
some of the time suggests that the jurisprudent’s quest for a 
general theory of adjudication is a vain one if by a general theory 
of adjudication is meant one universally applicable model. He must 
be satisfied with identifying the various patterns in judicial reasoning 
and concentrate his attention on a question not explored in this 
article, that of why one pattern is exemplified by one judgment 
and another by another. If a satisfactory answer to this question 
could be developed we might then have a general descriptive 
theory of adjudication.” 

An American Realist might conclude that this was all to be 
expected, since judicial reasoning is merely ex post justification, a 
mere matter of rhetorical form. But surely the way the questions 
are framed affects the answers given? . ' 

Max WEAVER* 





5 E.g. the canons of statutory interpretation. Cf. discussion of Furniss v. Dawson, 
notes 45—49 above. 

5 See Murphy and Rawlings, “After the Ancien Regime: The Writing of Judgements 
in the House of Lords 1979/80” (1981) 44 M.L.R. 617 and (1982) 45 M.L.R. 34. 

56 See Paterson op. cit. pp.140-143 for a discussion of the “façade” approach 
particularly associated with Lord Radcliffe. 

57 Jurimetrics might yet provide some answers; see the pilot study by Robertson, op. 
cit. Ti 

58 See notes 71 and 94 above. : 

* Dean of Faculty of Law, City of London Polytechnic. I am grateful to Professor 
Bernard Jackson and Dr. Carol Harlow who helpfully read and commented on earlier 
drafts of this article. 


NULLITY OF COMPANIES IN ENGLISH LAW 


INTRODUCTION 


WHILE the concept of declaring an incorporated company a nullity 
is well known in most Continental jurisdictions, it singularly fails to 
strike a responsive chord in the minds of most British lawyers. If 
the question of the annulment of a company were ever raised in 
this country, an enquirer would no doubt be pointed in the 
direction of section 13 of the Companies Act 1985. This section 
provides that the certificate of incorporation shall be conclusive 
evidence of the validity of the company’s registration.’ If the 
certificate is conclusive ‘evidence that all the formal requirements 
for incorporation have been complied with, and that the company 
has been duly registered, it would appear that its position is 
unchallengeable. By this device it seems that the interests of third 
parties dealing with a company are protected, and English law has 
avoided the need to introduce a concept of nullity with its attendant 
complications for third parties and would-be shareholders alike. 
However one must ask whether the system really is comprehensive, 
because seeds of doubt sown long ago have recently borne their 
rather unpalatable fruit. In order to explain this, and to put the 
explanation into perspective, it might be useful first to examine the 
concept of nullity as it operates in other jurisdictions. 


Nullity in the Member States of the EEC 


All the other Member States of the EEC, with the exceptions of 
Denmark and Ireland, have an operative doctrine of nullity under 
which the incorporation of a registered company can be declared 
void. The grounds upon which nullity operates vary, but mainly 
concern defects in form or substance relating to the incorporation 
process.” The First Company Law Harmonisation Directive of the 
EEC? (the First Directive) required that in all Member States 


1 The section of the consolidation statute provides in subsection (7) “A certificate of 
incorporation given in respect of an association is conclusive evidence—(a) that the 
requirements of this Act in respect of registration and of matters precedent and 
incidental to it have been complied with, and that the association is a company authorised 
to be registered, and is duly registered under this Act...” 

? The fact that a company’s objects are illegal or contrary to public policy is a ground 
for nullity in Belgium, France, Greece, Italy, and Luxembourg. Lack of the required 
number of founders constitutes a ground in Belgium, France, Greece, Italy and 
Luxembourg. Irregularities in the formation deed (especially misstatements relating to 
capital) can give rise to nullity in Germany, Greece, Italy, Luxembourg and the 
Netherlands. Defective consent of the founders, including incapacity, operates in Greece, 
Italy and Luxembourg. Defects in the payment of capital found nullity actions in Italy 
and Greece, while non-compliance with administrative authorisation procedures does the 
same in Italy and the Netherlands. Greece has at the moment several further grounds for 
withdrawal of the company’s authorisation, including non-dismissal of defaulting directors, 
failure to submit accounts for three years and a reduction in its assets to less than 1/10 of 
the paid up capital. These are undergoing revision in the light of the First Directive, 
Art. 11(2). 

3 68/151/CEE of March 9, 1968. 
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nullity must be pronounced by. a. court.* However there is a wide 
variety not only in the effects and types of nullity (absolute or 
relative), but also in the provisions which individual countries have 
adopted to mitigate the harmful consequences of nullity. One 
effect of the First Directive® has been to ensure that-all nullities are 
prospective in effect. This involves the liquidation of the company 
concerned, and the protection of obligations entered into by the 
company before nullity was pronounced. . 

The reasons why a: doctrine: of nullity has arisen in. these 
countries are diverse. On the one hand we find countries where the 
original concept of the company as a contract® or an association 
founded on contract, has led inexorably to the application to 
commercial organisations of doctrines of nullity- framed with 
ordinary contracts -in mind. Examples include nullities based: on 
defects in consent or on incapacity..On the other hand there ‘are 
countries where the imposition of some judicial or administrative 
pre-constitutive control on incorporation is either non-existent or 
very rudimentary. This has facilitated defective incorporation and 
led the legal system to respond by enabling third parties to 
challenge the validity of the incorporation itself. The existence of 
these factors, either singly or in combination, has led to the 
emergence in Europe of a doctrine of nullity of corporations. This 
has then been followed by the introduction of provisions designed 
to mitigate the harmful or madcouable effects of the doctrine. 


THE ENGLISH” “SOLUTION 


How has English law managed .to deal with problems like those 
described above, without the need for a doctrine of nullity? In the 
first place the system of incorporation prescribed by the Companies 
Act 1985 requires that the documents leading. to the incorporation 
of a company be sent to the Registrar of Companies.’ The registrar 
then exercises a quasi-judicial function in scrutinising these 
documents, and must not register the company “unless he is 
satisfied that all the requirements of this Act in respect of 
registration and of matters precedent and incidental to it have been 
complied with.”® It is at this stage therefore that problems relating 
to illegality of objects, lack of the requisite number of members, 
irregularities in the formation deed, and for public companies 
defects in the amount of authorised capital, ought to be picked up. 
Registration would be refused’ unless any defects were rectified. 





4 With the possible exception of Greece, where at the present- time in- some 
circumstances the relevant administrative organ may-withdraw its authorisation of the 
incorporation ‘of a company, and this takes the form of a legislative decree. This seems to 
need some modification for the future, and is indeed curently under review. 

5 Art. 12(2) and (3). 

§ See for example Drury, ‘ ‘Legal Structure of Small Businesses i in France and England 
Compared” (1978) 27 I.C.L.Q. 510 at pp.517-518, and the sources cited therein. 
7 Companies Act 1985, ss.10 and 12(3). 
8 Companies Act 1985, s.12(1). 
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Problems relating to the incapacity or defective consent of the 
founders or other members have been’ treated by English law as 
being of internal significance only to the company, and not 
permitted to affect the rights of third parties. 

This policy of internalising defective consent issues is manifested 
by section 22 of the Companies Act 1985. Under this section the 
subscribers to the memorandum are. deemed to have agreed to 
become members of the company.’ This prevents any claim of.lack 
of their consent from affecting the validity of the incorporation.” 
Lack of consent of other members, while providing a possible 
ground for rescinding their contract to take shares in the company, 
would not strike at the roots of the company itself. 

Incapacity equally has presented few problems for English law. 
If one or more of the persons who sign a memorandum are under 
the legal age of majority, this does not mean that their signatures 
are ineffective for the purpose of constituting the company. Minors 
can become shareholders of companies, and their status as 
shareholders is valid even though they can repudiate the shares 
before or on attaining their majority.'’ The contracts of minors and 
in most cases of mental patients too, are voidable and not void. 
Since they are valid until rescinded the requisite number of persons 
can be seen to have signed the memorandum. 

Thus if any question of incapacity faced the registrar all he need 
do is ascertain whether the contract binding the person alleging the 
incapacity has been avoided. If it has not, the registration can 
proceed. If it has been avoided, the registrar should refuse to 
proceed to register on the basis that an insufficient number of 
persons has signed the memorandum. However to avoid all doubts 
upon this, and all other potential grounds for invalidity relating to 
the incorporation, English law has, as mentioned above, produced 
a fall back provision: in the shape of the conclusive evidence rule 
governing the Certificate of Incorporation. 


THE CERTIFICATE OF INCORPORATION 


The Certificate of Incorporation is a document unknown in most 
Continental jurisdictions, and is the most important reason why 
questions of nullity have not greatly troubled English law.” 


° Other persons however need actually to agree to become members and have their 
names entered on the register of members before they achieve this status. 

10 See Charles Smith, “Subscribers: Their Status on Incorporation.” (1982) 3 Co. Law 
99. Another example of this internalising policy is Re Metal Constituents Ltd. Lord 
Lurgan’s case [1902] 1 Ch. 707, where it was held that rescission was not available to a 
subscriber on the grounds of a misrepresentation by the company’s promoter, in part 
because every other person who became a member did so on the footing that the 
contract creating the company existed. 

1 Re Laxon & Co. (No. 4) [1892] 3 Ch. 555 and In Re Nassau Phosphate Company 
(1876) 2 Ch.D. 610. 

12 In the United States many jurisdictions including Delaware, New York, Texas, 
Nevada, Nebraska and Oklahoma, lack the conclusive evidence rule described below. 
There is an extensive case law on defective corporations, and for large transactions many 
corporations are compelled to obtain an opinion from reputable counsel that the 
corporation has been properly incorporated. 
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Companies Acts, at ‘least since- that of 1862, have: included a 
provision which made this certificate of incorporation conclusive 
evidence that the registration requirements imposed by the Act had 
been complied with. The phraseology changed between the Acts of 
1862 and 1900. Section 192 of the Companies Act 1862 provided 
that the certificate was “conclusive evidence that all the Requisitions 
herein contained in réspéct of Registration -under this Act have 
been complied with, and that the company is authorised to be 
registered under this Act’...” This wording though was challenged 
in several cases” and it was held, for example, not to be conclusive 
evidence that the required number of persons had signed the 
memorandum. The wording was changed in the Act of 1900, 
s.1(1), where the current format was adopted and the certificate 
stated to be “conclusive evidence that all the requisitions of the 
Companies Acts in respect of registration and of matters precedent 
and incidental thereto have been complied with, and that the 
association is a company authorised to be registered and duly 
registered under the Companies Acts.” : 

- It is not entirelyclear whether this new form of wording has 
disposed of all the problems. It seemed that it had to Eve J. in 
Hammond v. Prentice Brothers Ltd. ,* where in considering whether 
an association could form a company simply for the purpose of 
registration under the Companies Act 1862, he said that although it 
might be argued that under section 192 of the 1862 Act, 


“the conclusiveness of the certificate, by analogy to the decision 
in the case of In re National Debenture and Assets Corporation," 
might have been challenged — a point on which I entertain the 
gravest doubt, having regard to the very different wording of 
sections 18-and 192 of the Act of 1862 — I am satisfied that it is 

“not now open to the plaintiff to go behind the certificate in 
this case.” 


In Cotman v. Broughman* too the court was of the opinion that 
the conclusive evidence rule prevented it from challenging an 
inflated objects clause, leaving it only to construe the memorandum 
as it stands. 

There are however several factors which may cast doubts upon 
whether the new wording was appropriate for this purpose. First, 


13 These include In Re National Debenture and Assets Corporation {1891} 2 Ch. 505, 
where it was alleged that one of the 7 signatories had signed twice in different names. 
The Court of Appeal was of the opinion that a strict application of the conclusive 
evidence rule would appear to give the registrar jurisdiction to create companies with less 
than 7 subscribers, a jurisdiction which he did not possess under the Act, Thus they held 
that the conclusive evidence rule did not apply to this matter. Re Laxon & Co. (No. 2) 
(above), where two of the signatories were under age. Re Northumberland and Durham 
District Banking Co. (1858) 2 De G. & J. 357 at p.371, where it was held that the 
certificate would not be conclusive that a company was authorised to be registered under 
the Joint Stock Banking Companies Act 1857, despite the conclusive evidence rule in 
s.115 of that Act. . 3 ' 

“4 [1920] 1 Ch. 201, 213. 

15 [1918] A.C. 514. 
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Palmer!® reports that “Soon after the passing of this [1862] Act it 
was held that the words ‘the requisitions of this Act in respect of 
registration’ meant ‘the requisitions and conditions precedent and 
incidental to registration’.” Yet despite this judicial interpretation 
using words..which if anything are more'far reaching than those in 
the Act of 1900, we still had decisions holding that the certificate 
was not conclusive evidence of all matters. Also In re National 
Debenture and Assets Corporation held that the certificate. was not 
conclusive in respect of a matter (the number of signatories to the 
memorandum), which was clearly one of the requisitions of the Act 
in respect of registration,” and not merely a matter precedent and 
incidental thereto. There are cases too which have limited the 
effectiveness of the conclusive evidence rule. In British Association 
of Glass. Bottle Manufacturers (Limited) v. Nettlefold,’* Hamilton J. 
held that section 1 of the 1900 Act was only dealing with ministerial 
acts and was not conclusive as to the substantive . basis for 
incorporation. In Bowman v. Secular Society Limited,” when 
dealing with the question ofthe legality of an objects clause, Lord 
Finlay L.C. said, in relation to the Act of 1900, “What the 
legislature was dealing with was the validity of the incorporation, 
and it is for the purpose of incorporation, and for this purpose 
only, that the certificate is made conclusive.” 

Although it is possible to perceive dents in the armour provided 
by the conclusive evidence rule, it still seemed sound enough for 
the authors of Palmer’s Company Law to assert,” “In the law of 
the United Kingdom, the question whether the formation of a 
company. is null and void cannot arise, once the certificate of 
incorporation is issued.” Therefore they argue that the United 
Kingdom quite properly did nothing to implement those provisions 
of the First Directive which were concerned with procedures to be 
provided in cases of nullity. However several factors which were 
present before the accession of the United Kingdom to the 
European Communities have, since that date, been reinforced in a 
manner which may require a reconsideration of this assertion. 


_ Nu.utry IN ENGLISH Law 


It.is apparent that it has been the care of those who designed and 
interpreted the English system of incorporation of.-companies to 
see that no questions of .nullity -should - arise; to defeat the 
expectations of: shareholders and third parties alike. It has in the 
main been ‘extremely successful in. accomplishing that aim, and 
hence compares very favourably with its counterparts elsewhere. 
Much of the credit must go to successive Registrars of Companies 


16 Palmer's Company Law (23rd ed., 1982), p.178. 
17 See ss.6 and 11 of the Act of 1862. ` 

18 (1911) 27 T.L.R. 527 at pp.528-529. 

1 {a17 A.C. 406. 

20 Op. cit. at p.181. 
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whose efforts have ensured that very few cases alleging defective 
incorporation have ever come before the courts. However there 
are still two situations in which the régistration of a company can 
be challenged, and which give rise to the issue of nullity. 


i. Trade. Unions 


The first of these concerns thé purported registration of a trade 
union as a company. Section 5 of the Trade Union Act 1871 
declared that “The Companies Acts, 1862 and 1867, shall not apply 
to any trade union, and the registration of any trade union under 
any of the said Acts shall be void.” This section was applied in 
Edinburgh and District Aerated Water Manufacturers Defence 
Association v. James Jenkinson & Company.”! The Court of Session 
held that the pursuers were a trade union within the meaning of 
section 16 of the Trade Union Act Amendment Act 1876 and that 
its registration under the Companies Acts was void. Thus the 
pursuers had no title to bring an action under that corporate name. 
Although no mention was made of the fact in the case, the hearing 
took place after the passing of section 1 of the Companies Act 
1900, subsection (4) of which applied the conclusive evidence rule 
to all certificates of incorporation, whether given before or after 
the passing of the Act. 

Similarly in British Association of Glass-Bottle Manufacturers 
(Limited) v. Nettlefold it was held that section 1 of the Companies 
Act 1900 did not make the certificate of incorporation conclusive as 
to the validity of the registration, where it was alleged that the 
company was a trade. union. Hamilton J. decided that,” “The rule 
laid down in Seward v. Vera Cruz (10 App. Cas., 59, at page 68), 
that general words in a later Act ought not to be construed as 
affecting words in an earlier Act, specially dealing with a different 
subject matter,” applied to the. conflict between section 5 of the 
Trade Union Act 1871 and section 1 of the Companies Act 1900. 

The problem still exists today, despite revision and re-enactment 
of the legislation. A company which suffered the effects of this 
conflicting legislation was one formed by the Junior Hospital 
Doctors to represent their interests. After the passing of the Trade 
Union and Labour Relations Act 1974 it was perceived that the 
principal purposes of that company, as set out in its Memorandum 
and Articles, fell within the definition of a trade union contained in 
section 28(1) of the Act. Section 2(2) of that Act declares that the 
registration of a trade union under the Companies Act 1948 
whenever effected shall be void. The Department of Trade took 
the view that section 2(2) of the 1974 Act overrode sections 13 and 
15 of the Companies Act 1948 (dealing with the conclusive evidence 





21 (1903) 5 Sessions Cases 1159. 
72 At p.529. The company was however found not to be a trade union within the 
definition propounded in s.16 Trade Union Act 1876. 
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rule in relation to the certificate of incorporation) and avoided the 
incorporation of the company. We thus have a modern example of 
a company whose registration was avoided by the application of a 
legislative provision — in effect a nullity under English law. It is not 
felt that the virtual re-enactment of sections 13 and 15 after the 
1974 Act by section 13 of the Companies Act 1985 alters the 
situation at all. The rule in Seward v. Vera Cruz would apply here 
equally, to resolve the conflict in favour of the more specific 
provisions in the 1974 Act and against the general words in the Act 
of 1985. 


ii. Illegal Objects 


The second situation in which nullity can occur in English law 
concerns the issue of illegality of a company’s objects. The matter 
achieved public prominence in the case of Bowman v. Secular 
Society Ltd.” in which a testator’s next of kin disputed the validity 
of a residuary gift in his will to the Secular Society Ltd. on the 
ground that the objects of the society were unlawful. Although the 
House of Lords in fact found that the objects were not illegal, a 
majority of their Lordships laid down a procedure to be followed 
in an appropriate case. Lord Parker of Waddington first stated that 
the conclusive evidence rule does not legalise objects which would 
otherwise be illegal, and hence directors applying the company’s 
funds for such an object would be guilty of misfeasance, and 
contracts made for such an object would not be enforceable. He 
then said that section 1 of the Companies Act 1900 would “preclude 
all His Majesty’s lieges from going behind the certificate or from 
alleging that the society is not a corporate body with the status and 
capacity conferred by the Act.” However he was sensitive to the 
remote possibility that the Registrar of Companies might err in the 
exercise of his “quasi-judicial function” and permit the registration 
of a company with objects which were wholly illegal. In such a 
case he said, l 
“[I]t should be observed that neither section 1 of the Companies 
Act 1900, nor the corresponding section of the Companies 
(Consolidation) Act 1908, is so expressed as to bind the 
Crown, and the Attorney-General,’ on behalf of the Crown, 
could institute proceedings by way of certiorari to cancel a 
registration which the registrar, in affecting discharge of his 
quasi-judicial duties, had improperly or erroneously allowed.” 


Another method of dealing with the problem which was suggested 
in Salomon v. Salomon & Co., was that the Attorney General 
could give his fiat for the issue of a writ of scire facias, thereby 
revoking the certificate of incorporation. However it seemed to the 


23 [1917] A.C. 406. For quotations in text see pp.439-440. 
2 [1897] A.C. 22 at p.30. 
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House of Lords in. Princess of Reuss v. Bos,” over a quarter of a 
century earlier, that winding up was the only way in which such an 
offending company could be “got rid of,” and that scire facias 
would not apply. 

The matter has now been litigated in the case of R. v. The 
Registrar of Companies, ex p. H.M. Attorney General% which sadly 
remains unreported. The situation was prompted by a letter from 
the Inland Revenue Policy Division to the effect that they 
considered prostitution to be a trade? which is fully taxable. The 
recipient of the letter, Miss Lindi St. Claire, was then advised by 
her accountants to organise her business by way of a limited 
company. After negotiations with the Registrar of Companies, 
during which the names, “Prostitute Ltd.,” “Hookers Ltd.,” and 
“Lindi St. Claire (French Lessons) Ltd.” were rejected, a company 
was finally incorporated under the name “Lindi St. Claire (Personal 
Services) Ltd.” The first of the objects of this company was “To 
carry on the business of prostitution.” Miss St. Claire, with 
considerable justification, felt that attempts to quash the incorpor- 
ation on the ground that prostitution is unlawful were rather 
unfair, when she was being taxed on her earnings from that 
particular trade. Nevertheless the procedure laid down in Bowman 
v. Secular Society was followed, and the Attorney General applied 
for an order of certiorari to-quash the incorporation and registration 
of the company. The grounds for the application were that in 
certifying the incorporation of the company, and in registering it, 
the Registrar of Companies acted ultra vires or misdirected himself 
or otherwise erred in law in.the light of section 1(1) of the 
Companies Act 1948, since the company was not formed for any 
lawful purpose. Ackner L.J., approving the procedure adopted in 
the case, held that “the association is for the purpose of carrying 
on a trade which involves illegal contracts because the purpose is a 
sexually immoral purpose and as such against public policy.” The 
Court then made an order quashing the registration and 
incorporation of the company.  ' 

Since this decision the law relating to judicial review, including 
certiorari, has been reconsidered by the House of Lords in 1.R.C. 
v. National Federation of Self-Employed and Small Businesses 
Ltd., in which the criteria for locus standi- were redefined. The 
effect of this widening of the boundaries of locus standi can be 
seen in the first instance decision of R. v. Registrar of Companies, 
ex p. Esal (Commodities) Ltd.” This case reasserted the applicability 





3 (1871) L.R. 5 H.L. 176. 

% Decided on December 17, 1980 in the Divisional Court of the Queen’s Bench 
Division. 

77 Perhaps the word “profession” might have been more suitable, in view of the long 
established antecedents of this type of enterprise. 

8 [1981] 2 All E.R. 93. 

3 [1985] 1 All E.R. 79. On July 29, 1985 the Court of Appeal allowed an appeal by 
the Registrar of Companies against the decision of Mervyn Davies J. on the conclusive 
evidence point, but reaffirmed his decision that once the winding-up petition was 
presented an unsecured creditor had sufficient locus standi to apply for judicial review. 
R. v. Registrar of Companies, ex p. Central Bank of India, The Times, August 2, 1985. 
This decision appeared too late for incorporation in the text. 
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of judicial review by way of certiorari to a certificate issued by the 
Registrar of Companies, despite the conclusive evidence rule. The 
certificate in question was given under section 98(2) of the 
Companies Act 1948 and constituted conclusive evidence of the 
registration of a charge under section 95 of that Act. In the case, 
an application to register a charge allegedly created on February 9, 
1984 was sent to the Registrar on February 29, 1984 accompanied 
by a defective Form 47. The form failed to specify the instrument 
creating or evidencing the charge, and the assets covered by it. 
The form was returned by the Registrar, but with his consent was 
resubmitted to him on March 29, 1984. The charge was subsequently 
registered with effect from the original date of submission. 

The importance of this case in the context of nullity of companies 
is twofold. First, the court held that it had jurisdiction to quash the 
certificate of registration despite the conclusive evidence rule. 
Secondly it held that both the company concerned, and the 
creditors of that company had locus standi to challenge the 
registration. 

In terms of jurisdiction it is interesting to note that R. v. The 
Registrar of Companies, ex p. H.M. Attorney General (the Lindi 
St. Claire case) was cited to the Court, apparently without 
disapproval, to the effect that certiorari does lie against the 
registrar. However the judge, Mervyn Davies J., preferred to base 
his decision on more general principles. He considered the judgment 
of Lord Diplock in O'Reilly v. Mackman*® and held that the 
criteria set out therein applied to the registrar. Having decided that 
in principle certiorari would lie against the registrar for error of 
law (a ground also used in the application in the Lindi St. Claire 
case), the judge considered whether judicial review ought to be 
available in the light of the conclusive evidence provision in section 
98(2). In discussing the issues he noted that, “The mischief sought 
to be avoided by section 98(2) viz commercial uncertainty, will be 
brought alive if judicial review is allowed. That is a consequence it 
is desirable to avoid.” However despite this, he decided that 
judicial review should be available to control any excess of 
jurisdiction on the part of the registrar. He felt that commercial 
certainty would not be seriously undermined, because judicial 
review is subject to a three month time limit under R:S.C. Ord.53 
r.4(1), and also because the Court has a discretion to refuse an 
order when substantial hardship or prejudice will arise.’ 

The judge dealt with the issue of locus standi in two ways. First 
he took account of the fact that the company was in liquidation 
and on that basis held that it had locus to challenge the validity of 
a section 98(2) certificate. Similarly he held that the creditor banks 





3° [1982] 3 All E.R. 1124, 1129-1130. 

31 The discretion currently arises under the Supreme Court Act 1981, s.31(6), but will 
disappear under the Administration of Justice Act 1985, leaving the time limit as the only 
protective mechanism. 
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had a “sufficient interest” under Ord.53 r.3(7) on the ground that 
after a winding-up order, “the creditor’s rights, in a sense, 
crystallise on Esal’s assets.” With the question of costs in mind the 
judge secondly considered the issue of locus as it stood before the 
company went into liquidation. He decided that the company itself 
had standing, and was clearly influenced by the fact that the 
validity of the charge was an important factor in a proposed 
scheme of arrangement, and by the fact that the company would 
have been a respondent in any application for late registration of 
the charge under section 101 of the Companies Act 1948. Whether 
he would have come to the same decision in the absence of these 
factors is uncertain. Of even greater importance is the fact that the 
judge held that the creditors of the company before its liquidation, 
had locus standi on the grounds that if the charge was not valid 
against them, more money would be available to meet their debts. 

It can surely be argued that there are factors analogous to the 
one last mentioned operating in the case of an application alleging 
illegality of objects in respect of a certificate of incorporation. 
Certainly it could be said that a creditor or debtor would have “a 
sufficient interest in the matter to which the application relates” if 
there was a possibility of the disappearance of the entity with 
limited liability with which he had contracted. The way in which 
these words from Ord.53 1.3(7) were interpreted in L.R.C. v. 
National Federation of Self-Employed and Small Businesses Ltd. 
(above), indicates that there is no longer any need to limit locus 
standi to the Attorney General on the ground that the Companies 
Act is not stated to bind the Crown. Hence, although the conclusive 
evidence rule would remain operative for “ordinary litigation,” it 
seems that an application for judicial review to quash a certificate 
of incorporation could be used directly, as an offensive or defensive 
weapon, by any creditor or debtor of a company of doubtful 
validity. 


THE CONSEQUENCES 


The examples just given indicate that we do have something 
approaching a doctrine of nullity of companies in English law. In 
both of them the registration of the company was avoided or 
quashed, and the result at the end of the day could fairly be 
described as a null or void corporation. In any legal system the 
consequences of a doctrine of nullity of companies could take at 
least three forms. The company may be void ab initio, a fact which 
could be relied upon by or against third parties without the 
necessity for a court decision. Problems arising from uncertainty 
and insecurity of transactions tend to militate against such a 
solution. Secondly the company’s existence or registration may 
only be challenged by way of court proceedings and a judicial 
decision, but that decision, when taken, would have retrospective 
effect, rendering the company a nullity as from its inception. Such 
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a system would create problems for shareholders and third parties 
alike. The former may suddenly find themselves liable under 
contracts from which they had thought themselves comfortably 
buttressed by limited liability. The latter might discover that the 
other party to their contracts had suddenly disappeared, and been 
replaced, if at all, by numerous persons, many perhaps unknown, 
against whom individual actions may have to be taken. For such a 
system to work the law would have to provide some mechanism for 
apportioning the rights and liabilities of the null company. Hence 
concepts like the French société de fait, the German faktische 
Gesellschaft or the American de facto corporation and corporation 
by estoppel would have to be developed.” The third possibility 
would equally require a judicial decision, but this would have only 
prospective effect, recognising that up to the moment of the 
decision, a corporation had been in existence. Thus the assets of 
the corporation would be available to meet its existing debts, and 
its shareholders could be called upon to contribute any amount 
unpaid on their shares. Although the corporation would be declared 
a nullity, its affairs could be settled by putting it in effect into 
liquidation. It is the third of these solutions which would seem to 
cause the least number of problems, and is the solution required of 
Member States by the terms of Articles 11 and 12 of the First 
Directive. 

If we examine the two examples of nullity given, it seems that in 
the first, that of the trade union, there was no necessity for a court 
action — the matter was in fact agreed between the “company” and 
the registrar. Also it is probably the case that such de-registration 
operated to make the “company” void ab initio. In the second 
case, that of an order of certiorari in the event of incorporation 
with unlawful objects, Pennington” has pointed out, 

“Certiorari would annul the certificate of incorporation as 
though it had never been issued, and the company would be 
deemed never to have owned any property or incurred any 
debts or obligations, so that none of the property in its 
apparent ownership would be available to satisfy the liabilities 
incurred in its name.” 


He states his preference for a solution along the lines of scire facias 
which would have prospective effect, dissolving the company from 
the day it is pronounced. In the cases where it permits nullity, 
English law has apparently adopted the first and second possibilities 
mentioned above, but without providing the concept of the de 
facto corporation to fill the gaps. 

What are the consequences of such an approach? How, for 
example, would it deal with the case of someone who has given 





32 Some of these concepts in any event deny the retrospective effect of nullity. See 
Von Bodungen, “The Defective Corporation in American and German Law” 15 Am. Jnl. 
of Comp. Law 313 (1967). 

3 Pennington’s Company Law (4th ed., 1979), p.36. 
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credit to an incorporated trade union? It is of no help to such a 
person to say “Sorry, but you should have been more careful than 
to trust the registrar’s certificate of incorporation.” Yet English law 
does not seem to provide an effective answer where it is the other 
party to the contract, and not just the contract itself, which 
becomes void. It may be that as the defective “company” falls 
within the definition of a trade union in section 28(1) Trade Union 
and Labour Relations Act 1974, it always had that status, despite 
its abortive registration. Now section 2(1) of that Act provides that 
a trade union is capable of making contracts and is capable of 
being sued in its own name.** This may give access to the union’s 
property which should in any case have been vested in trustees. 
However this will give little comfort to a third party because the 
erstwhile shareholders who subscribed for shares in an invalid 
“company” may surely claim a return of their money, since the 
consideration for it has wholly failed. Any other assets of the 
“company” would similarly have been obtained under void 
contracts. Our third party is thus left with a claim against a trade 
union with no assets, and where no procedure exists for making 
the members liable for its debts: He would be better off if he 
could claim that what was left after the nullity was an unincorporated 
association whose members might be made liable by application of 
the rules of agency. But such an approach presents its own 
problems, since in a corporate situation the authority given to 
directors comes from the company itself, and not directly from the 
members. Equally the problems. inherent i in a representative action 
may well defeat our third party.*° 
A person dealing with a “company” which later has its registration 
quashed on the ground of unlawful objects is not much better off. 
There are some indications in the cases that the courts might treat 
such a defective corporation as being in effect a partnership, or 
perhaps an unincorporated company. Contracts made with such a 
“company” could perhaps be enforced against the “shareholders” 
by treating them as partners with unlimited liability, if it can be 
shown that as “shareholders” they were carrying on a business. A 
plea of unilateral mistake might be countered by applying the case 
of King’s Norton Metal Co. Ltd. v. Edridge Merrett & Co, Ltd.” 
However the person who negotiated the contract is likely to have 
been a director of the company, and the third party would be 
claiming instead against the shareholders as partners. A claim 
against the would-be director may be possible for breach of 
warranty of authority. Equally it has been suggested’ that the 
wording of section 36(4) Companies Act 1985 might cover the 


3 Quaere whether this would have to include the description Ltd. 

35 See Bonsor v. Musicians Union [1956] A.C. 104. 

% See for instance Barker v. Allanson {1937} 1 K.B. 463. 

37 (1897) 14 T.L.R. 98. 

38 The writer wishes to express his gratitude to Mr. G. D. Goldberg both for this 
suggestion and the next. 
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situation, if one could say that the contract purports to be made by 
a company at a time when that company has not been formed. 
Thus the director or other agent of the would-be company would 
become personally liable. However if the objects of the “company” 
are unlawful, and the doctrine of constructive notice operates in 
respect of a de facto company,” then any person dealing with that 
“company” may find his contract tainted with illegality and 
unenforceable upon that ground.® Such a contract may also be 
regarded as a conspiracy. 


IMPLICATIONS FOR ENGLISH LAW 


It has been the purpose of this excursus merely to show that until 
English law recognises that it does have provision for the nullity of 
companies, it cannot begin to make sensible measures regulating 
the effects of that nullity. English law is at the present time in 
breach of the provisions of the First Directive. Article 11 states 
that the law of Member States shall not provide for the nullity of a 
corporate body save in certain specified circumstances. The first of 
these is that nullity must be pronounced by a court. Nowhere in 
the Trade Union and Labour Relations Act 1974 do we find any 
requirement for a court decision on the fact that the would-be 
company is a trade union and that its registration is therefore 
avoided. There appears to be nothing preventing a third party 
from relying on the fact that the registration of such a “company” 
is void, particularly since the conclusive evidence rule has been 
held not to operate in this situation. 

Article 11(2) limits the grounds upon which nullity can be 
pronounced. Although we find in paragraph (b) reference to the 
unlawful nature of the corporate object, or where the same is 
contrary to public policy, it is straining the language somewhat to 
say that being a trade union is unlawful or contrary to public 
policy. No other ground would adequately cover the case of the 
trade union in English law. Article 11 concludes by providing that 
“Apart from the above cases, a corporate body shall not be liable 
on any grounds to ‘non-existence,’ absolute nullity, relative nullity, 
or annullability.” Thus section 2(2) Trade Union and Labour 
Relations Act 1974 could be seen as running contrary to the 
Directive. 

When we turn to Article 12, the position gets no better. 
Paragraph 2 specifies that “Nullity shall involve the liquidation of 
the corporate body to operate as in the case of dissolution.” This is 
clearly breached by both examples of nullity in English law, neither 
of which seem to require the liquidation of the “company.” 





3 Clearly it is not removed by the application of s.35 Companies Act 1985. 

4 See Pearce v. Brooks (1866) L.R. 1 Ex. 213, Coral Leisure Group v. Barnett [1981] 
I.C.R. 503, 508. Although “even a prostitute must have a home,” can the same be said 
of a company which exists only for the purposes of prostitution, a fact of which all third 
parties may have constructive notice? 
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Paragraph 3 provides that “Nullity shall not in. itself. invalidate 
obligations entered .into by or for. the .benefit -of the corporate 
body, without prejudice to any effect -arising.from the state of 
liquidation.” This requirement of. prospective effect only. for 
pronouncements of: nullity is. flagrantly breached by the provision 
governing trade unions, and by the choice of the retrospective 
certiorari action as the means of dealing with unlawful objects. 
Emphasising this prospective requirement is paragraph 5° of the 
Article, which stipulates that “Holders, of any class of share shall 
remain bound to contribute non. paid-up. ‘subscribed capital in such 
proportion as the liability of the corporate body to its creditors 
may require.” Needless to say, English law has no such requirement. 

Thus the Directive, while manifesting its dislike for the idea of 
nullity, by limiting the grounds upon which it can be invoked, 
nevertheless makes sensible provision for the consequences of 
nullity in those Member States which wish to retain it. 

If it were decided to make English law comply with this 
Directive, a short Act would be necessary, first to make alternative 
provision for trade unions, and secondly to regulate the effects of - 
nullity on the ground of unlawful objects. It is suggested that the 
fact that the objects of a company fall within the definition of a 
trade union contained in section 28(1) Trade Union and Labour 
Relations Act 1974 could be made a ground for the compulsory 
winding-up of the company under section 517 Companies Act 
1985, and that a petition could be presented, either by the 
Department of Trade or by the Secretary of State. Such a course 
would fulfil the objectives of section 2(2) of the 1974 Act, while 
not requiring justification of nullity on the grounds that being a 
trade union is an unlawful corporate object, even though such a 
claim is arguable. By avoiding nullity in favour of established 
winding-up procedures the Directive’s requirement of a court 
decision is circumvented. In addition, such an Act would need to 
specify that the registration of a company can only be revoked or 
avoided, on the grounds that the objects of the company were 
unlawful or contrary to public policy, by court proceedings initiated 
under the Act. The effect of the decision of the court would have 
to be that the registration was henceforth avoided and that the 

- company should be wound-up forthwith. This decision would need 
to be recorded both in the Companies Registry and in the Gazette, 
in order to comply with Articles 12(1) and 3(2) and (4) of the First 
Directive. For the sake of clarity the Act could specify that the 
validity of transactions entered into in the name of the company 
should not be affected by the nullity.“ Also such an Act could 
provide that the shareholders of the company are bound to 
contribute any amounts unpaid on their shares in such proportion 
as the debts of the company may require, but it is felt that the 


4 A precedent can be found in the wordiñg of Art. 277 of the German Aktiengesetz of 
September 6, 1965. : 


TOWARDS THE “JUST”. STRIKE? SOCIAL 
WELFARE PAYMENTS FOR PERSONS 
` AFFECTED BY A TRADE. DISPUTE IN THE 
REPUBLIC OF IRELAND 


INTRODUCTION 

WHILE the Irish legislature has traditionally followed the neutrality 
principle’ in restricting the availability of social welfare payments 
to persons engaged in a trade dispute,” recent legislative changes in 
the Republic of Ireland, which are unique in the common law 
world, suggest an affirmative answer may be given to the question; 
can a person receive a minimum statutory entitlement while 
involved in a trade dispute without leaving the state open to the 
charge that it is sponsoring industrial chaos? The neutrality principle 
itself is singularly inappropriate. as a rationalisation for the trade 
dispute disqualification: neutrality can only make sense if the 
combatents are de jure equal, based as it is on notions of comity 
and equality. The employer, unlike the worker, is not likely to 
seek financial support from the state during the currency of the 
dispute. _ ae: 

The fact that the trade dispute disqualification may assist an 
employer in circumstances where the equity of the situation: favours 
the worker was recognised by-one Dail Deputy when he said “if it 
is fair to say that the social welfare laws should not prolong strikes 
or assist strikers, then -it is equally fair comment that the law 
should not be used to help an employer to impose detrimental 
working conditions on his employees”? 2 

The lessons to be gathered from the Irish experience are not 
only of great interest, the decisions already handed down serve to 
provide further evidence invalidating the view that there is 
necessarily a correlation..between state. support for strikers and 
increased strike activity.‘ at à a 


TRADE DISPUTE DISQUALIFICATION IN IRISH LAW 


The provisions in Irish social welfare law governing financial 
support for strikers and their families closely resemble those that 
have evolved in the United Kingdom. This is hardly surprising, 





1 For details and criticism -of this principle see Gennard, ‘Financing Strikers (1977) 
pp.10-13; Ogus and Barendt, The Law of Social Security (1982) pp.119-120; Calvert, 
Social Security Law (1978) pp.146-149. The leading decision is R(U) 1/56, reproduced in 
Calvert, Cases and Materials on Social Security Law (1979) pp.83-84. é 

? Social Welfare (No. 2) Act 1982 (No. 23 of 1982), brought into operation by the 
Social Welfare (No. .2) Act 1982 (Commencement) Order 1982 (S.I. No. 308 of 1982). 
See x the Social Welfare (Social Welfare Tribunal) Regulations 1982 (S.I. No. 308 of 
1982). SAE : ' . 7 

3 337 Dail Debates col. 2626 (Deputy Pattison). iD ay : 

‘The most expansive empirical survey completed to date casts doubt on this 
correlation: Duncan & McCarthy [1974] Br. J. of Industrial Relations 26. . 
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given the historical relationship between the two jurisdictions. 
Indeed, section 87(1) of the National Insurance Act 1911,° the 
foundation upon which the trade dispute disqualification was 
subsequently built,® was in force in Ireland when the Irish Free 
State came into being in 1922. Both the National Insurance Act 
1911 and the Unemployment Insurance Act 1920,’ also in force in 
the Irish Free State, were repealed by section 66 and Schedule 5 of 
the Social Welfare Act 1952;8 a consolidation measure which 
provided in section 17(2) 
“A person who has lost employment by reason of a stoppage 
of work ‘which was due to.a trade dispute at the factory, 
workshop, farm or other premises or place at’ which he was 
employed shall be ‘disqualified for receiving unemployment 
benefit so long as the stoppage of work continues, except in a 
case where he has, during the stoppage of work, become bona 
fide. employed elsewhere in the occupation which he ‘usually 
follows or has become regularly engaged in some other 
occupation.” ite 


This “geographical test”? was amended by the Social Welfare 
(Miscellaneous Provisions) Act 1967,"° which added the following 
proviso to section 17(2) of the 1952 Act: 
“Provided that the foregoing provisions of this subsection shall not 
apply to.a.person who: : 
(a) is not participating in or financing or directly interested in 
the trade dispute which caused the stoppage of work, and 
(b) does not belong to a grade or class of workers of which, 
immediately before the commencement of the stoppage, 
there were members employed at his place of employment 
any of whom are participating in or financing or directly 
interested in the dispute.” l ; 


This 1967 .Act meant that Irish law on unemployment benefit for 
strikers was identical to that which operated within the United 
Kingdom. Although the “financing” provision and the requirement 
in (b), the “grade or class” requirement, have been repealed in the 
United Kingdom," thereby implementing a recommendation of the 





5 1 & 2 Geo. 5, c,55. : ; 

6 Existing provisions on unemployment benefit are to be found in the Social Security 
Act, 1975 (14) section 19(1). Provisions on supplementary benefit are to be found in 
the Supplementary Benefits Act 1976, (c.71) s.8(1) and S.I.s 1980/1641 and 1983/1433. 
See Ogus and Barendt, The Law of Social Security (1982), pp.119-129 and 501-507 
respectively. $ 

7 10 & 11 Geo. 5, c.30. The trade dispute provision is found in s.8(1) of the Act. 

8 No. 11 of 1952. i ; 

9 Gennard, Financing Strikers p.15. Chaps. 1 and 2 provide an excellent summary of 
the evolution of the law in the United Kingdom. 

10 No. 18 of 1967, s.8. See 229 Dail Debates Col. 1202 for an explanation from the 
then Minister for Social Welfare. See now Social Welfare (Consolidation) Act 1981, 
s.142(3). 

1 Employment Protection Act 1975 (c.71) s.111(1). 
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Donovan Commission,” the Irish Parliament, in its most recent 
Consolidation Act, retained this formula in section 35(1) of the 
Social Welfare (Consolidation) Act, 1981. The law relating to 
social assistance payments for strikers however differs somewhat 
from the United Kingdom model. The primary social assistance 
programme for the unemployed, unemployment assistance, intro- 
duced in 1933, contained a trade dispute provision’ identical to 
that in force for persons eligible for unemployment benefit. This 
test was broadened in 1967'° by the addition of the proviso. One 
other assistance scheme for the unemployed is noteworthy. The 
supplementary welfare allowance programme, modelled on the 
United Kingdom’s supplementary benefit legislation, contains an 
express provision on financial support for strikers and their families 
which differs only slightly from the United Kingdom supplementary 
benefit legislation, as it stood prior to the trade dispute regulations 
of 1980.4° In Ireland, section 203(1) of the Social Welfare 
(Consolidation) Act 1981 provides that if a person is unemployed 
by reason of a stoppage of work at that-person’s place of 
employment “his needs for that period shall be disregarded for the 
purpose of ascertaining his entitlement to supplementary welfare 
allowance except in so far as such needs include the need to 
provide for his adult or child dependents.” A person who is not 
participating, financing or directly interested in the outcome of the 
dispute is entitled to supplementary welfare allowance by virtue of 
section 203(2). 

If the claimant has no adult or child dependents no payment can 
be claimed as of right; the Health Boards, the agencies charged 
with the administration of the legislation, have the power to grant 
a supplementary welfare allowance in urgent cases by virtue of 
section 213(1) of the 1981 Act. Any allowance paid is in theory 
recoverable once the recipient is in full time work but in practice 
the Health Boards do not enforce this. 

Guidelines drawn up for the Health Boards by the Department 
of Social Welfare state that payments to strikers can be made 

“in a disaster situation, e.g. fire or flood ... again in a 
prolonged strike situation a person may have used up any 
reserves of capital in meeting ordinary everyday needs and 
thus, if essential items of say, clothing or bedding require to 





a Commission on Trade Unions and Employers Associations 1965-68 (Cmnd. 
3623). > aan 
3 No. 1 of 1981. 

4 Unemployment Assistance Act 1933 s.16(5) (No. 46 of 1933). . 

15 Social Welfare (Miscellaneous Provisions) Act 1967 s.15(a) (No. 18 of 1967). See 
now s.142(3) of the 1981 Consolidation Act and s.17 of Social Welfare (Amendment Act, 
1981 (No. 3 of 1981)). i 

16 SI. 1980/1641, S.I. 1983/1433. 

1 In Ireland supplementary welfare allowances are payable to married persons through 
a process of aggregating needs and means: s.207(2) Social Welfare (Consolidation) Act 
1981. Either partner may claim the allowance; contrast the United Kingdom provision 
prior to $.I./1983/1004; Luckhaus [1983] J.S.W.L. 325. 
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be replaced, a payment of supplementary welfare allowance 
might be appropriate to meet such needs”® 


The guidelines go on to identify the criteria the officer should 
apply. These are, first, the applicant’s particular circumstances; 
secondly, all resources including for a single person assistance from 
parents or other relatives; thirdly, the length of time the strike has 
run, and where possible, how long it is likely to last. Finally, all 
income received or which could have been received, since 
commencement of the strike, including supplementary welfare 
allowance paid to dependents, strike pay and tax refunds. - The 
guidelines conclude that there must be “the prospect of severe 
immediate hardship before an urgent need payment is made to any 
striker.” There is evidence that other considerations are taken 
into account when a striker seeks supplementary welfare allowance; 
the North Western Health Board for example take the view that 
strikers who provide emergency services “would also qualify for 
payment.” The experience of the North Western Health Board is 
that payments have mainly been made to single persons whose 
families were unable to support them during a prolonged strike.”! 

Finally, the Family Income Supplement scheme,” modelled 
closely on United Kingdom legislation® and introduced for much 
the same reason, to create an incentive to take or stay in low paid 
employment, contains a trade dispute provision disqualifying 
persons caught up in a trade dispute from receipt of the supplement 
for as long as the dispute lasts. 


CLOVER MEATS AND THE AFTERMATH 


Social welfare claimants have their application for unemployment 
benefit or unemployment assistance determined, in the first instance, 
by a deciding officer.” If the decision goes against the claimant a 
right of appeal lies to an appeals officer, who, sitting with 
assessors, can consider the application de novo. A further appeal 
lies to the High Court on any question of law.” The remedies of 
certiorari, prohibition and mandamus are also available and it is 
against this background that the Clover Meats dispute and the 
resulting litigation should be seen. 

The Clover Meats Co. plant in Waterford had two separate 
factories. One factory processed beef into beef products, the other 





k Social Welfare (Supplementary Welfare Allowances) Act 1975 Guidelines p.36. 
Ibid. : 

2 Personal communication to the present writer in a questionnaire returned dated 
November 8, 1979. 

2l Ibid. 

2 Social Welfare Act 1984, Part III (No. 5 of 1984). 

PZ Summarised in Ogus and Barendt, Law of Social Security (1982), Chap. 13. 

24 Social Welfare (Consolidation) Act, 1981 ss.295 and 296. 

5 Social Welfare (Consolidation) Act 1981 ss.297 and 298. 

6 Social Welfare (Consolidation) Act 1981 s.298(5). 

27 Social Welfare (Consolidation) Act 1981 s.299. 
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processed pigmeat. Due to difficulties in obtaining a reliable supply 
of cattle, Clover Meats decided to close down the beef factory. 
The company proposed to lay-off only those workers: who were 
employed in the beef factory; the union; the I.T.G.W.U., insisted 
that selection for lay-off should depend on seniority, regardless of 
whether the worker was employed in the bacon or beef factory. 
Clover Meats refused to accede to this because, they argued, the 
beef factory’ would be less efficient if workers were laid-off and 
other persons, formerly employed in the. bacon factory, had to be 
retrained. Agreement could not-be reached and the company 
dismissed 356 workers who had been employed by the company in 
both the beef and bacon factories. These workers were refused 
unemployment benefit or assistance because, in: the view of the 
deciding officer, there was a “trade dispute” that had led to “a 
stoppage of work,” even though no industrial action was taken or 
contemplated by the dismissed workers. An appeal to an appeals 
officer was dismissed, despite the fact that the employer testified 
before both the deciding officer and the appeals officer that no 
trade dispute existed.”* In the High Court”? McMahon J., refused to 
grant an order of mandamus directing the Minister to pay 
unemployment benefit to one of the workers. In McMahon J.’s 
view the dismissal of the 356 beef and bacon. factory workers was 
the result of a failure by the union to agree on a formula to decide 
who would be retained to work in the bacon factory. This failure 
to agree produced a stoppage of work due to a trade dispute 
within the meaning of “trade dispute,” as defined in section 35(6) 
of the Social Welfare (Consolidation) Act 1981.*° 

This controversial dispute, in a marginal Dail constituency at a 
time .of great political uncertainty,*' led the then Fianna Fail 
Government to agree to pay all the Clover Meats workforce their 
respective social welfare “entitlements” from the date of dismissal 
until the resumption of work 10 weeks later.” It has recently 
emerged that these payments totalled £186,000.*? More importantly, 
the. Administration agreed to amend the law on. social welfare 
payments to strikers. As-we shall see, the reforms go much further 
than the experience the Clover Meats dispute dictated. There is no 
attempt to amend the definition of “trade dispute,” the basis of 
McMahon J.’s decision in the High Court. The legislation broadens 
the focus of the trade dispute disqualification to make it material to 
consider whether a claimant has been “unreasonably deprived of 
his employment: 5 l 


28 337 Dail Debates Col. 2632 (Deputy Gallagher) and Irish Times February 11, 1982. 

2 Irish Times February 11, 1982. 

3 Based on s.5(3) of the Trade Disputes Act 1906 (6 Edw. 7 c. 47), still in force in the 
Irish Republic. 

31 There were three General Elections: between June 1981 and October 1982. 

3 Irish Times March 20, 1982. Payments were made by the Department of Agriculture 
and not from the Social Insurance Fund. 

3 Irish Times February 1, 1985. 
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.THE ACT 


The Social Welfare (No. 2) Act, 1982*4 interposes a new Tribunal, 

the Social Welfare Tribunal, between two of the existing appellate 

tiers, namely the appeals officer and the High Court. The Tribunal 

is not directed to ‘review the decision of the appeals officer, 

whether on matters of fact or law. The Tribunal is to decide ' 
“Whether the applicant is or was unreasonably deprived of his 
employment and whether (if it decides that he is or was so 
deprived) he shall, notwithstanding the decision under section 
35(1) or under section 142(3) [of the 1981 Act] of the deciding 
officer or appeals officer, be qualified to receive unemployment 
benefit or unemployment assistance and (where appropriate) 
for what period he shall be qualified”* 


The correctness or otherwise of the appeals officer’s decision on 
the meaning of “trade dispute,” “stoppage of work,” the proviso, 
or any other technical aspect of the trade dispute disqualification is 
not in issue. An appeals officer may decide that a claimant is 
“participating,” “financing” or is “directly interested” but this does 
not prevent the Tribunal from holding the claimant entitled to 
social welfare payments if the facts disclose unreasonable behaviour 
by the employer. 

The Tribunal is directed to “take into account all the circumstances 
of the stoppage of work concerned and of the trade dispute which 
caused the stoppage of work.”*° Suppose an employer locks out his 
workforce because of a union prohibition against overtime working, 
this action by the union being a direct response to a management 
decision to force a number of compulsory redundancies. This 
“stoppage of work” would be caused, not by the ban but by the 
action of the employer. Whether this would constitute “unreasonable 
deprivation” of employment would, at first sight, require the 
Tribunal to rule on the merits of the trade dispute, a sometimes 
difficult and politically unpalatable task. The Tribunal has so far 
avoided being sucked into this vortex by concentrating upon the 
less controversial aspect of section 301A.(2)(a), that is, who is 
responsible for causing the “stoppage of work.” This is hardly 
surprising, given that the legislation was drawn against the backcloth 
of the Clover Meats dispute, but this switch in emphasis — away 
from “trade dispute” to the “stoppage of work” — is facilitated by 
the guidelines contained in the legislation which state that it is 
material to consider 

“(i) the question whether the applicant is or was available for 
work and willing to work, but is or was deprived of his 
employment through some act or omission on the part of the 


4 No. 23 of 1982. 

35 §.301A.(2)(6) of the 1981 Consolidation Act, inserted by s.1 of the Social Welfare 
(No. 2) Act, 1982. . 

3 §.301A.(2)(a) of the 1981 Consolidation Act, inserted by s.1 of the Social Welfare 
(No. 2) Act, 1982. 
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employer concerned which amounted to unfair or unjust 
. treatment of the applicant, ; 
(ii) the question whether the applicant is or was prevented by 
the employer from attending for work at his place of 
employment or was temporarily laid off by the employer, 
_without (in either such case) any reasonable or adequate 
consultation by the employer with the applicant or with a 
trade union acting on his behalf, or without (in either, case) 
the use by the employer or by any body acting on his behalf of 
the services normally availed of by employers in the interests 
of good industrial relations, 
(iii) the question whether any action or decision by the 
employer, amounting to a worsening of the terms or conditions 
- of employment of the applicant and-taken without any or any 
adequate consultation with, or any adequate notice to, the 
applicant, was a cause of the stoppage of work or of the trade 
dispute which caused the stoppage of work and was material 
grounds for such stoppage or such trade dispute, 


(iv) the question whether the conduct of the applicant or of a 
trade union acting on his behalf was reasonable” í 


While these factors are not intended to limit the generality of the 
early part of the. section, which requires the Tribunal to look at all 
the circumstances ‘of the stoppage of work ... and the trade dispute 
[my italics], it is evident that this will be the effect.” Ministerial 
pronouncements while the Bill was going through Dail Eireann 
indicate that this was intentional.” 

The Bill was strongly criticised on its passage through Dail 
Eireann. It was said to be yet another example of ad hoc social 
legislation. Several of the clauses were attacked as being “woolly 
and not fully and properly drafted’*! and several of the key 
concepts were said to be too subjective* or ill defined,* particularly 
“unfair and unjust treatment” and “adequate consultation.” The 
most trenchant observations on the philosophy that forms the basis 
of the legislation were directed at the consequences for industrial 
relations practices. The main spokesman for the Opposition felt 
there was a real danger thatthe legislation would encourage and 
prolong strikes because of the payment of unemployment benefits 





37 Ibid. i 

38 Suppose X is made redinäant, the selection of X being in breach of an agreed 
redundancy procedure. 'X’s union calls for an overtime ban until X is re-engaged. The 
employer closes down the place of employment because essential maintenance work 
cannot be carried out. If X is not the applicant, e.g. because X has found alternative 
temporary employment, the circumstances surrounding X’s redundancy are not material 
under (i) or (ii) to any application for unemployment benefit or assistance made by those 
other workers. 

3? Infra, footnote 49. 

4 337 Dail Debates col. 2635 (Deputy Shatter). 

4 337 Dail Debates col. 2639 (Deputy Shatter). 

42 337 Dail Debates col. 2889 (Deputy Shatter). 

43 337 Dail Debates co. 2892 (Deputy Shatter)., 
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to those on strike.“ The view was expressed that there was a 
danger that the focus of attention in industrial disputes would shift 
from the Labour Court and other conciliation procedures to this 
Tribunal; 


“I see a danger that the initial reaction of anyone involved in a 
strike or trade dispute situation will be to get this tribunal to 
adjudicate as soon as possible on the rights and wrongs and 
` ensure that, if possible, a finding is obtained against the 
employer so that social welfare benefits will be obtained.”* 


Subsequent experience suggests that the Tribunal has not 
prolonged trade disputes by giving “speedy” decisions that lead to 
the State subsidising industrial action. Of the 19 decisions handed 
down by the Tribunal so far, four of those disputes were unresolved 
on the day the decision was delivered.* In the other 15 cases the 
decision was handed down after the dispute had been resolved and 
the stoppage of work at an end: indeed, these 15 cases were 
resolved and settled before the date of the hearing.” If this pattern 
continues then it seems likely that any attempt to obtain a “quick” 
decision will be frustrated by the delays that inevitably follow from 
the relatively complex procedures that the Tribunal must observe.* 

The fear that the Tribunal would be drawn into making value 
judgments on who is at fault vis-d-vis the trade dispute seems, to 
this writer, to reveal a misunderstanding of this legislation. The 
Tribunal is directed to concentrate on procedural issues rather than 
issues of a substantive nature. This point was in fact made by the 
Minister for Social Welfare, albeit obliquely, at Second Reading,” 
but the decisions of the Tribunal provide the most compelling 
evidence of this. 


THE TRIBUNAL 


The appeals officer model, discussed by the author elsewhere,~° has 
been criticised as an unsatisfactory appeals mechanism.*! Appeals 
officers provide an efficient method of internal administrative 
review but, given the status of the appeals officer — at the time of 
appointment such a person is, and remains, employed within the 
Department of Social Welfare and holds office “during the pleasure 
of the Minister’? — it is unrealistic to regard this form of 
adjudication as an independent appeals mechanism. The Social 
Welfare Tribunal was established for two reasons. Irish Congress 


4 337 Dail Debates col. 2617 (Deputy O’Keefe). 

45 337 Dail Debates col. 2621 (Deputy O’Keefe). 

4 The Tribunal found against the applicant in three of these four cases. 

47 On average the Tribunal has handed down its-decision 3-7 weeks after the hearings 
ended. 

48 Infra. 

49 337 Dail Debates col. 2613. 

5 (1978) 13 Ir. Jur. 265. 

51 E.g. 311 Dail Debates col. 1561 (Private Members Motion); 337 Dail Debates col. 
2641 (Deputy Shatter). 

52 §.297(1) Social Welfare (Consolidation) Act 1981. 
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of Trade Union dissatisfaction with the appeals officer model is 
profound; indeed, the Congress were at.that time considering 
whether or not the unions should discontinue participating in the 
appeals system by directing union. nominees to stop sitting as 
assessors. I.C.T.U..reluctance to confer more extensive powers 
upon appeals officers however was not the explanation given by 
the Minister for Social Welfare when arguing that the new Tribunal 
was necessary. Members of a specialist tribunal, made up by 
appointees from both sides of industry “would have the expertise 
necessary to enable them to examine the various elements in’ the 
dispute and adjudicate on whether the workers involved had been 
unreasonably deprived of their employment.”* 

There is much force in this view. To leave this matter within the 
hands of a civil servant with perhaps no practical experience of 
industrial relations would have been unsatisfactory, particularly 
when the assessors that sit with the appeals officer on unemployment 
benefit or assistance appeals cannot determine the fate of the 
appeal, the assessor being simply a source of information on local 
employment conditions or other areas of special knowledge." 
Indeed, the probability that the tribunal in question may have to 
deliberate upon difficult and delicate issues of fact and industrial 
relations practice led to a not dissimilar English experiment being 
discontinued in the 1920s.*° There are five members of the Tribunal. 
The Chairman, a retired civil servant, was appointed directly by 
the Minister for Social Welfare. Two members were nominees of 
the. Irish Congress of Trade Unions and two members were 
nominated by the Federated Union of Employers.” The procedures 
to be followed and the powers of the Tribunal are to be found in 
the Social Welfare (Social Welfare Tribunal) Regulations 1982.% 
An application for a section 301A. adjudication may be made on a 
form approved by the Tribunal” within 21 days after receipt of the 
appeals officer’s decision disqualifying the applicant under sections 
35(1) or 142(3) from unemployment benefit or assistance respect- 
ively. The Tribunal may however accept an application at any 
time. A copy of the application, containing a statement of facts, 
must then be forwarded to the employer who must, within 14 days 
of receipt, enter an appearance by sending to the Secretary of the 
Tribunal a statement indicating the extent to which the facts and 
contentions are admitted or disputed.” An extension of time may 
be granted to the employer, the Chairman deciding what period of 


5 §.298(12) Social Welfare (Consolidation) Act 1981. 
54 337 Dail Debates col. 2613-4 (Dr. Woods). 

55 Kiely v. Minister for Social Welfare [1977] I.R. 267. 
56 Gennard, Financing Strikers, pp.16-19. 

57 Irish Times October 8, 1982. 

58 S.1. No. 309 of 1982. 

® Ibid. article 3. 

© Ibid. article 4. 

6 Ibid. article 6(1). 
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time should be granted. A copy of the employer’s notice of 
appearance is forwarded to the applicant.” The date, time and 
place for hearing the application is fixed by the Chairman, notice 
being given to all persons appearing to be interested.“ A right to 
representation is given to all persons summoned to the hearing, 
either through counsel, solicitor, trade union or employers 
association representative, or, with the leave of the Tribunal, by 
any other person.® l 

Unlike other social welfare appeals, where procedure during the 
course of the hearing is at the discretion of the appeals officer, a 
party to the application may make an opening statement, call 
witnesses, cross examine, give evidence on his own behalf and 
make a final address to the Tribunal. The decision of the Tribunal 
may be taken by a majority of the members. The decision is 
recorded and a copy is sent to the applicant, the employer and any 
other interested person.” This is a great improvement on all other 
social welfare appeals where the decision is not recorded in detail, 
the applicant being entitled to notice of the decision and not a 
copy of the decision as such. The extensive powers for reviewing 
Tribunal decisions held by the Tribunal itself, suggest that the 
right of appeal to the High Court on questions of law” is unlikely 
to be exercised with any degree of frequency. 


THE JURISDICTION OF THE SOCIAL WELFARE TRIBUNAL 


One of the comments made in Dail Eireann reveals just how 
misunderstood this legislation may be in certain quarters. The 
legislation was attacked by one parliamentarian as “one sided”; a 
worker granted unemployment benefit or assistance because that 
worker comes within the proviso (that is, the worker is not 
“participating in or financing or directly interested”) is clearly 
better off than persons adjudged to be involved in the dispute. In 
borderline cases, so the argument ran, the employer may feel a 
sense of outrage that the state is providing financial help to workers 
the employer feels are involved in the dispute. There should be a 
right of appeal to this Tribunal, at the behest of the employer, 
against this decision of the appeals officer.”! This observation fails 
to address the point; it is not the correctness of the appeals 


& Ibid. article 6(2). 

® Ibid. article 6(3). 

& Ibid. article 7(1). 

65 Ibid. article 7(2 

6 Social Welfare (Insurance Appeals) Regulations 1952, article 13 (S.I. No. 37 of 
1952); Social Welfare (Assistance Decisions and Appeals) Regulations 1953, article 20 
(S.I. No. 99 of 1953). 

67 S.I. No. 309 of 1982, article 8. 

& Ibid. article 12. 

© Ibid. article 19 and the Social Welfare (Consolidation) Act, 1981 section 301A.(2)(c), 
inserted by the Social Welfare (No. 2) Act 1982. 

1 Social Welfare (Consolidation) Act, 1981 section 299. 

11 337 Dail Debates col. 2888 (Deputy Bruton). 
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officer’s decision that is under.review. The Tribunal is directed to 
consider entirely new issues; who is responsible: for causing the 
stoppage of work? Have the usual procedures been exhausted? 
Have the employer or the unions involved acted reasonably? These 
are factors immaterial to the appeals officer’s decision under 
sections 35(1) or 142(3). UA 

This jurisdictional dichotomy is graphically illustrated in Comer 
v. Clery & Co. (1941) Ltd.” The I.T.G.W.U. issued a call for 
strike action to all members employed in Clery & Co.,..a large 
Dublin department store. The management responded by closing 
the store on the morning of June 25,.1983, the day strike action 
was to commence. Comer, a member of I.U.D-W. & C. could not 
gain access to his place of employment. Comer sought unemployment 
benefit, claiming before the deciding officer and the appeals officer 
that I.U.D.W. & C. workers were not involved in the dispute. The 
I.T.G.W.U. were pressing for an increase in pay for its members, 
all IL.U.D.W. & C. members on the other hand were bound by a 
pay agreement that could not be renegotiated until May, 1984. 
Both the deciding officer and the appeals officer refused benefits to 
Comer and all other I.U.D.W. & C.. members. Before the Social 
Welfare Tribunal the union sought to argue that Comer and others 
were not “directly interested” in the outcome of the I.T.G.W.U. 
dispute with Clery & Co. because of the binding nature of the 
collective agreement, operative until May. 1984. The Tribunal 
pointed out that it is only concerned to ensure that the refusal to 
pay unemployment benefit or assistance results from the trade 
dispute disqualification. Comer’s sole recourse on the section 35 
point was to exercise his right of appeal under section 299 to the 
High Court.” . oF 


Comer v. Clery & Co. (1941) Ltd. points up the grave injustices 
that can result if employees are caught by the “grade or class” 
provision, which is evidently nonsensical in the context of the Clery 
case rooted as it is in the community of interest theory, a:myth 
exploded by the Donovan Commission, which described the 
rationale as “fallacious” and condemned the operation of the 
provision as producing “capricious: results” and being “capable of 
considerable injustice”. Indeed, the Ombudsman, Mr. Michael 
Mills, investigated the Clery case after the Tribunal handed down 





2 Tribunal decision of October 10, 1983; also Galvin v. N.W. Cattle Breeding Society 
Ltd., Tribunal decision of March 27, 1985. Í 

73 Such an appeal however would seem doomed, given that issues of this kind have 
been characterised as issues of fact and ‘not law; see the decision of the House of Lords 
in Presho v. Insurance Officer [1984] 1 All E.R. 97. In Comer v. Clery & Co. (1941) Ltd. 
„the fact that the agreement was binding (unlike that ‘in Presho) and that any re- 
negotiation would have to wait for a further 11 months seem to this writer to take 
Comer’s case outside the second condition in Presho, i.e. that the settlement terms of the 
trade dispute should spread to other workers “automatically”; [1984] 2"All E.R. 97, 101, 
per Lord Brandon. z 4 ; i 

7% Royal Commission on Trade Unions and Employers Associations 1965-68 pp.251- 
252 (Cmnd. 3623). - a . f 
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its decision and concluded, in a letter written to the union in April 
1984, that the Irish Congress of Trade Unions should press for a 
review of section 35 itself. It may be however that the Ombudsman 
may have been unduly pessimistic in this regard for it seems to this 
writer that there may be situations where the “grade or class 
provision” can be shortcircuited under the provisions of the 1982 
(No. 2) Act. 


The fact that the appeals officer is required to consider whether 
a person is involved in a trade dispute, within the terms of the 
definitions in sections 35 and 142, and that the Tribunal is directed 
to consider and in some cases allocate degrees of responsibility for 
bringing about the stoppage of work, make it likely that the 
Tribunal’s deliberations will at some time cut across the work of 
the appeals officer. Indeed, the decision of the Tribunal in 
McNamara v. Nissan Datsun Ltd.,’° indicates that the problem of 
reconciling the trade dispute disqualification with the Social Welfare 
(No. 2) Act 1982 may ultimately only be possible by viewing the 
1982 Act as having for some purposes effectively repealed part of 
the disqualification itself. McNamara, a member of the A.T.G.W.U. 
was an assembly worker. Nissan, his employer was engaged in a 
dispute with I.T.G.W.U. members employed in the spare parts 
division, a distinct grade or class of workers. The employer, 
wrongly suspected A.T.G.W.U. workers of blacking parts assembled 
elsewhere in order to assist the I.T.G.W.U. members in their 
dispute and he effectively locked out McNamara and his colleagues 
rather than laying them: off for the duration of the dispute. 
McNamara and the other A.T.G.W.U. members were held to have 
been unreasonably deprived of their employment. The Tribunal 
declared that “a person cannot be said to have been reasonably 
deprived of his or her employment until he or she (a) has 
abandoned the employment, (b) was participating in the strike, (c) 
was fairly dismissed on the grounds of redundancy or for other 
reasons or (d) was laid off for good and sufficient cause.” 


This test is most significant as it points up the extent to which 
the Tribunal is empowered; by the Act, to depart from the trade 
dispute disqualification embodied in sections 35 and 142 of the 
1981 Consolidation Act. It is clear that the Tribunal may hold that 
a person, properly disqualified by the appeals officer, may have 
been entitled to act in a certain way. The Tribunal may hold that 
the employer ‘has acted unreasonably in locking that worker out, 
even if that worker was financing a dispute, or a member of a 
grade or class of worker directly interested in the outcome of the 
dispute, and for this reason the worker is entitled to unemployment 
benefit or assistance. Had all the Nissan workers been members of 
the same grade or class of worker, e.g. all had been “spare parts 
workers” then McNamara would have been properly disqualified 


75 Adjudication of the Tribunal delivered September 18, 1984. 
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under the grade or class provision in sections. 35 and 142 but the 
Tribunal, it is submitted, would have still been able to hold that he 
had been “unreasonably.deprived” of his employment for on these 
facts McNamara was not “participating” in, the dispute, nor was 
there any additional factor that-.would justify laying him off for 
“just and sufficient cause,” the fourth situation outlined in the 
Tribunal’s definition of reasonable deprivation of employment. 


BumGnG GUIDELINES 


The most obvious area of application arises where’ an employer, 
despite the availability of negotiating procedures and conciliation 
machinery, promptly resorts to a lock-out in order to compel 
employees to accept new and possibly less advantageous terms and 
conditions of employment.”° The Tribunal has had little difficulty in 
holding that these instances are situations in which workers are 

“unreasonably deprived” of employment; some of the cases are 
less- clear-cut however, and in understanding why the decisions 
have gone the way they have it is essential to bear in mind that the 
Tribunal seems to avoid being:drawn into deciding’ on the merits of 
the dispute itself, preferring instead to’.consider whether the 
employer has brought the stoppage of work: upon himself: by failing 
to exhaust conciliation and arbitration procedures. Nevertheless it 
would be difficult for any tribunal.to maintain an absolutely clear 
distinction between substantive and procedural justice, given the 
way in which the 1982 legislation was drafted. The Tribunal have 
nevertheless managed to avoid controversy’ by making value 
judgments on the “trade dispute” itself, preferring to consider 
varying degrees of responsibility in causing the stoppage of work. 
It is however inevitable that: the underlying trade dispute has 
tempered the Tribunal’s approach in several cases. The most 
difficult cases involve employers who demonstrate that the business 
is in financial difficulties and, unless immediate steps.are taken to 
improve cost effectiveness through redundancies or changes in 
work practices, closure is inevitable. The employer may claim that 
desperate economic problems require desperate remedies. However 
the decision of the Tribunal in Brennan v. Comer International 
Ltd.” suggests that the merits of the employer’s argument will not 
excuse a failure to exhaust existing dispute machinery. Management 
allegations of impropriety by a shop steward led to an unofficial 
strike. At a mass meeting of 'strikers a motion to return to work 
was carried but the employers locked out the workers until, the 
workers agreed to a variety of changes in their terms and conditions 





7% See Sallins v. European Printing Corp; adjudication of ine Tribunal delivered 
December 11, 1984. 

Me Adjudication of the Tribunal delivered December “30, 1982.- This dispute was in 
existence when the legislation was before Dail Eireann. The, legislation was amended at 
Committee stage specifically to bring the ates within the ee see 337 Dail 
Debates cols. 2627, 2634, 2883 and 2899. ; : > 
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of employment, none of which were in any way connected with the 
original stoppage of work. The most important changes involved a 
reduction in bonus payments and union acceptance of a pay 
increase offer which was less than the Joint Industrial Council rate 
for the industry and smaller than the increase offered to similar 
workers in an associated company. The Tribunal held that making 
the reopening of the factory conditional on acceptance of a package 
that had nothing to do with the original dispute constituted “unfair 
treatment” of the workers concerned. No judgment on the merits 
of the package appears in the Tribunal decision. It is also evident 
that these proposals represented “a worsening of the terms and 
conditions of the applicant.” Similarly in Saunders v. Cahir 
Meats” the employer presented his workers with new working 
terms and conditions which were less satisfactory than these already 
in force. The employees, through their union, resisted attempts to 
impose these terms and they were ordered to leave the factory. 
The employer had not exhausted existing dispute procedures and, 
given there was no evidence that an economic crisis would result if 
agreement was not reached immediately, these workers were held 
to have been unreasonably deprived of their employment. By the 
same token this case and Hannon v. Beckton Dickinson & Co.® 
indicates that an employer may resort to closure in the face of 
union intransigence providing the employer can show that immediate 
agreement to new terms of employment is essential if the business 
is to survive. Indeed, the statutory criteria, as interpreted by the 
Tribunal, indicate that the Tribunal will not “second guess” or pass 
judgment on management decisions which relate to trading or 
commercial strategy: “the Company’s right to seek changes in 
conditions of employment in the interests of efficiency and viability 
must be recognised and respected.”® It is the reasonableness of the 
methods used to introduce such changes that fall under the scrutiny 
of the Tribunal. In Sheridan v. Heritage Knitwear Ltd.” the 
Tribunal upheld the decision of an employer who refused to 
immediately re-admit workers who had walked out over a pay 
dispute. The stoppage had resulted in orders for work being 
withdrawn. The employer re-engaged Sheridan and her colleagues 
on'an individual basis as work began to come in; even though the 
employer admitted that some work was available for a few days 
the Tribunal upheld the employer’s decision to defer the re- 
opening of the factory as being based on “good and sufficient 
reasons.” 


78 §.301A(2)(a)(iii) of the Social Welfare (Consolidation) Act 1981 as amended by the 
Social Welfare (No. 2) Act 1982. 

® Adjudication of the Tribunal delivered September 12, 1984. 

8 Adjudication of the Tribunal delivered May 30, 1984. 

81 Adjudication of the Tribunal in Loughnana v. Roscrea Meat Products Ltd., delivered 
on May 30, 1983 (paragraph 18). 

® Adjudication of the Tribunal delivered September 12, 1984. 
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.A union that calls for industrial action will, in most cases, be 
acting precipitously. Union members affected are unlikely to be 
entitled to benefits. The case of Sheridan v. Shamrock Forge & 
Tool Co.® involved a recognition dispute bétween the employer 
and a group of six clerical workers who`had decided to join 
A.S.T.M.S.'The employer already recognised the I.T.G.W.U. for 
the entire workforce but-indicated that if the I.T.G.W.U. agreed 
there would be'-no difficulty in recognising A.S.T.M.S. as 
representative of clerical workers:' A.S.T.M.S. calléd for industrial 
action. The six workers began a sit-in which led to their ‘suspension 
and claims for unemployment benefit. The Tribunal decided that 
action taken in furtherance ‘of a recognition claim was the reason 
for the suspension. The applicant, by his own decision, was not 
available for work until recognition was granted: “a resumption of 
normal working was in so far’as the company was concerned 
conditional only on a cessation of the sit-in.”** The union’s 
impatience at not being granted recognition immediately was 
compounded by the fact that the claim was to be considered by the 
Federated Union of Employers and the Irish Congress of Trade 
Unions; A.S.T.M.S. had failed to wait for existing disputes 
procedures to run their course. ‘By the same token a union that 
summarily takes industrial action which produces closure or a lay- 
off of its members willbe held to have acted precipitously and the 
union members deprived of unemployment benefit.* 

The lesson that cari be gathered from these cases is that industrial 
action may be fatal to any claim for unemployment benefit — unless 
the employer provides a nova causa interveniens. In Loughnane v. 
Roscrea Meat Product® butchers made a claim for compensation 
due to the introduction of moslem ritual killing for export markets. 
The Labour Court recommended that negotiations take place 
because some degree of additional work was involved. Negotiations 
weré inconclusive; a go-slow began on May 13, 1982 which led to 
immediate lay-offs. During the’ lay-off new terms of employment 
were proposed by the employer, some of which were not pertinent 
to the dispute. The workers, at a meeting on May 29 resolved to 
return to work if the issue’ of remuneration was referred to the 
Labour Court for a binding arbitration and other proposed changes 
were subject to further negotiation: The employer refused to agree. 
The Tribunal held the ‘butchers entitled to unemployment benefit 
from May 29 onwards. While the butchers were initially responsible 
for the stoppage of work on May 13 the employer’ s “unreasonable” 
response to the proposals was not compatible with good industrial 


® Adjudication of the Tribunal delivered April 28, 1983: see also O'Neill v. Alfa 
Cavan Rubber Mg. Co., adjudication of the Tribunal delivered June 7, 1983. 

% Ibid. (Paragraph 29). 

8 Coveney v. Blackwater Ltd., adjudication of the Tribunal delivered Ociober 1, 1984. 

86 Adjudication of the Tribunal delivered May 30, 1983. ' 
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relations practices; the employer’s action’ at that time was, in 
effect, a lock-out without good cause. 

One important principle -has emerged from tee cases: 
“employees are entitled to know what precisely is involved before 
being expected to.agree to new terms and conditions to be 
introduced by the.employer.” This statement was made by the 
Tribunal in D’Alton & Others v. Longford Printing and Publishing 
Co.® This decision indicates that an employer may impose 
redundancies upon his workforce but.he is obliged to negotiate 
before resorting to compulsory lay-offs in order to force an 
agreement. Indeed, in Hannon v. Beckton Dickinson® the Tribunal 
declared that where there has been a reference to the Court, by 
way of conciliation, “the proposed change should not be 
implemented until the Court’s recommendations become available, 
unless postponement of the changes would seriously damage the 
company’s business or its viability.” If an employer should refuse 
to implement a Labour Court recommendation on redundancy 
levels this would not breach any of the statutory guidelines because 
the only obligation under section 301A.(2)(a)(ii) is to avail of the 
services of a body such as the Irish Labour Court. The Tribunal 
would, one suspects, be reluctant to hold an employer has 
acted unreasonably in failing to implement a ‘Labour Court 
recommendation because the employer must be presumed to be 
competent and the best judge of what is economically necessary to 
make the business efficient. In Dunphy v. Nacanco (Ireland) Ltd.® 
the employer refused to declare in advance that the company 
would implement Labour Court recommendations save on the 
central issue that had produced the stoppage of work; this does not 
seem to have concerned the Tribunal for it was not adverted to in 
the adjudication which went against the employees because they 
had resorted to premature industrial action. 

The Tribunal seems to permit the employer some degree of 
latitude even in cases where the claimant justifiably asserts that the 
employer has acted arbitrarily. A finding that the employer has not 
acted in accordance with good industrial relations practice will not 
be fatal to the employer’s position; benefits or assistance may still 
be denied. In Comer v. Clery & Co. (1941) Ltd.” the union 
claimed the lay-off of I.U.D.W. & C. members at two days notice 
without short term pay was both unfair. and the result of 
management failure to afford greater consultation with that union’s 
representatives. If greater consultation had taken place the union 
felt. some agreement could have been reached. Somewhat 
surprisingly perhaps the Tribunal declared “this however, is strictly 


87 Adjudication of the Tribunal delivered January 11, 1984. 
88 Adjudication of the Tribunal delivered December 15, 1984. 
8 Adjudication of the Tribunal delivered March 26, 1985. 

% Adjudication of the Tribunal delivered October 10, 1983. 
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an industrial relations matter which has little relevance ‘to the 
application before the Tribunal.”* 

While the company in the Clery & Co. (1 941 ) case were able to 
show that in the circumstances” they had no alternative but to lay 
off the workforce, the employer in Donohoe v. Whessoe (Ireland) 
Ltd. was held to have ‘resorted to the lay-off procedure ‘without 
due consideration of any other course of action. In that case the 
employer sought to introduce’ new work practices into their 
engineering firm. In particular, welders would lift their own plate 
rather than having cranemen and labourers do-it for them. The 
Company had ‘already agreed redundancies with M.P. & G.W-U. 
but the agreement did not automatically include payments for new 
work practices. N.E.E.T.U. officials agreed to cooperate in 
principle but-wanted agreement on payments before practices could 
be introduced. These negotiations began in September 1982 but no 
agreement was reached. In October 1982, following a refusal to 
commence new work practices, the 22 N.E.E.T.U. members were 
laid off, even though there was work available. Overtime worked 
by welders who were not N.E.E.T.U. members kept work 
proceeding as normal. The notice of’ lay-off given to the 22 
N.E.E.T.U. welders stated they were laid off because.these men 
were not prepared to do their own labouring. While the Tribunal 
accepted that the company needed to introduce these new work 
practices because existing costs were too high, the Tribunal, for = 
purpose of this adjudication, had to allocate’ ‘ ‘tesponsibility”; 
this limited sense the Tribunal:was obliged to make a Iemen G on 
the merits of the dispute. The Tribunal noted that the dispute was 
not about whether’ these practices would be introduced — 
N.E.E.T.U. accepted them —.the dispute arose because agreement 
had not been reached on when, and on what terms, these changes 
would be introduced. The Tribunal found it significant that neither 
the union nor the employer had suggested referral to an outside 
agency for arbitration. The fact that it was the employer who was 
seeking a change in the status quo was, in the Tribunal’s view, 
crucial. The onus rested on the employer to ensure that all normal 
negotiating procedures were exhausted before laying off these 
workers. The Tribunal found that while N.E.E.T.U. officials were 
not above criticism — they had not fully cooperated with the 
company in attempts to resolve the company’s difficulties — the 
union “could not be held to have been culpably responsible for the 
situation of lay-off ‘that arose. It is normal custom and practice for 
trade unions, in cases where new work practices involving increased 
productivity are being introduced by an employer, to seek to 
negotiate an increased payment. before the proposed changes are 





51 Ibid. (paragraph 20). : 

% 70 per cent: of staff were 1.T.G.W.U. members (security and safety difficulties made 
it impossible to operate the store, or part of it, on 30 per cent. of the staff). 

% Adjudication of the Tribunal delivered April 15, 1983. 
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brought into effect.” If however new work practices are: proposed a 
union will “not be acting responsibly if it failed to cooperate in 
having the issue resolved through the accepted procedure.”™ 

The right of a union and workers generally to be consulted and 
negotiate in relation to proposed changes in working conditions is 
not unlimited; the Tribunal have declared that this does not give a 
power of veto to employees and their representatives. The Social 
Welfare Tribunal explored this problem in Harris v. Varian & Co. 
Ltd.” An employer proposed to introduce a new accounting system 
by replacing N.C.R. accounting machines with a Wang Office 
System. This required the retraining of two employees for which 
the union sought. compensation for the introduction of “a 
computerised system.” The employer rejected. this claim as 
unjustified and also on the grounds that no funds were available 
because. of trading difficulties facing the employer. The union 
“blacked” the new equipment and despite management requests to 
use the new technology, even under protest, the union persisted in 
this. The two operatives were suspended, an event which in turn 
produced an official strike throughout the works. The Tribunal 
held that all the employees were reasonably deprived of their 
employment. 

What seems significant about this case is that the new equipment 
did not constitute a detrimental change in the working conditions 
of the two operatives involved, much less a substantial detrimental 
change in the conditions of the majority of those employed. .To 
hold that the union could resort to blacking when other. procedures 
remained unexplored — the employer’s suggestion that the equipment 
be used under protest obviously implies that the employer would . 
have been happy: to refer the dispute to conciliation machinery if 
the suggestion had been accepted — would be an unjustifiable 
extension of the Cahir Meats case.’ 


SUMMARY AND CONCLUSIONS 


While the evolution of the trade dispute disqualification in Irish 
Law closely parallels post 1922 developments in the United 
Kingdom the 1982 (No. 2) Act marks an important departure 
which is in many senses more realistic; the neutrality principle may 
assist the employer who wishes to coerce employees into accepting 
new terms and conditions by resorting.to lay-offs and lock-outs. 
What is curious about ‘the Irish statutory provisions | ‘prior to the 
1982 (No. 2) Act being passed is that the regressive “financing” 


% Ibid. (paragraph 25). The Labour Court iniy considered an application by the 22 
welders for payments from the employer (a) for the first 3 days of the lay-off (waiting 
days for which benefit is not payable); (b) payment for 3 hours’ wages lost while these 
workers were at the Tribunal; (c) payment for the 14 hours workers attend the Labour 
Exchange to collect benefit. The Labour Court conceded (b) and (c) but not (a): 
Whessoe (Ireland) Ltd. v. N.E.E.T.U. D83/2071, Recommendation No. 8652. 

% Adjudication of the Tribunal delivered March 6, 1984. 

% Supra footnote 79. 
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and “grade or class” provisions remained (and still remain) in 
force, despite the fact that they have been criticised both by Irish 
Trade Unions and the Donovan Commission. The fact that the 
Irish Ombudsman has, in the wake of the Clery case, suggested 
that steps be made to have the “grade or class” provision repealed 
is most welcome. 

The first 19 cases decided by the Tribunal show that the fears 
voiced in Dail Eireann about the Tribunal — that this institution 
will deflect attention away from the Labour Court, Rights 
Commissioner and conciliation and arbitration procedures — were 
unfounded. By concentrating attention on the stoppage of work 
rather than upon the underlying dispute the Tribunal, if anything, 
has enhanced the position of conciliation and arbitration bodies 
and procedures. Nor has the Tribunal provided strikers with 
extensive financial support, simply because in this context strike 
action has not yet been approved by the Tribunal as a legitimate 
weapon in an industrial conflict. The procedures that the Tribunal 
must follow also mean that in the majority of cases the stoppage 
and the dispute itself have ended long before the adjudication is 
given. This of course raises the question of whether the 1982 (No. 
2) Act substantially readjusts the balance which the older neutrality 
principle tilted in favour of the employer. If not, is there a case for 
introducing more streamlined procedures, which may or may not 
include the possibility of interim awards of unemployment benefit 
and unemployment assistance being made where the stoppage 
continues. 

The jurisdictional overlap between the appeals officer’s decisions 
under sections 35 and 142, and the Tribunal’s awards under the 
1982 (no. 2) Act, remains somewhat problematical. It is doubtful 
whether the Tribunal can maintain the position taken in the Clery 
case, that is, declare that the correctness or otherwise of the 
appeals officer’s decision is irrelevant to the problem before it. 
Given that the Tribunal has defined “reasonable deprivation” in 
the Nissan case somewhat narrowly — suspension, lay-off or 
dismissal for “participating” in a strike seems justifiable but not so 
if the employer is “directly interested,” “financing,” or within the 
“grade or class” catchall — it seems inevitable that future Tribunal 
decisions will cut across decisions of deciding officers and appeals 
officers on sections 35 and 142. It may be that the most sensible 
step would be to broaden the role of the Tribunal and give it the 
power to review the decisions of appeals officers on sections 35 and 
142. This would of course require additional resources to be 
released to the Tribunal and its support staff. 


The Irish have embarked upon a bold experiment, supported by 
all political parties within the Irish Republic; although some 
Deputies objected to the legislation surprisingly little of this adverse 
comment was ideological in tone. It is unlikely that the present 
Government in the United Kingdom would adopt such a model. If 
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the miners could have availed themselves of similar legislation the 
decision of any Tribunal would have been a close thing. The Coal 
Board intended to close pits, arguably in breach of a blueprint for 
the industry and collective agreements. The overtime ban and 
resultant strike action was precipitated by these plans. If the miners 
could have collected unemployment benefit because of their 
“unreasonable deprivation” from employment, British labour history 
might have taken a rather different course to that for which it now 
seems destined. 
ROBERT CLARK* 





* Robert Clark Ph.D., Statutory Lecturer in Law, Faculty of Law, University College 
Dublin. 


LEGISLATION 


THE POLICE AND CRIMINAL EVIDENCE Acr 1984 


THE Police and Criminal Evidence Act 1984 is one of the most 
controversial pieces of legislation in recent years. Its provisions are 
based on the recommendations of the 1981 Royal Commission on 
Criminal Procedure.’ The Act is complex and comprises eleven 
parts. In this note detailed consideration is given to the detention, 
questioning and treatment of suspects at the police station which 
are dealt with in Parts IV and V. It is here that the suspect is most 
vulnerable to excessive police pressure and the balance between 
police powers and the new safeguards provided for the suspect is 
of crucial importance. This discussion is preceded by an outline of 
the rest of the Act. 


Outline of the Act 


Part I deals with stop and search. A constable may search persons 
or vehicles if he has reasonable grounds to suspect the presence of 
stolen or “prohibited” articles (including offensive weapons and 
articles which are intended to be used or designed for use in 
certain specified serious offences) (s.1). The search can only be 
carried out in any place to which the public have access which is 
not a dwelling. Generally a constable should make a written record 
of the search unless is it impracticable to do so. The record should 
be made on the spot or as soon as is practicable after the search. 
For 12 months a copy of the record must be made available on the 
request of the person searched or the owner or user of any vehicle 
searched (s.3). Road checks can be held if authorised in writing by 
an officer of at least superintendent rank who has reasonable 
grounds to consider the vehicle is carrying a person who has 
committed or witnessed a serious arrestable offence or a person 
who is unlawfully at large (s.4). A “serious arrestable offence” for 
the purposes of the Act comprises four categories: (a) offences 
which are always serious arrestable offences (such as treason, 
murder, manslaughter, rape and kidnapping); (b) offences involving 
the prevention of terrorism which are only in this category for the 
purposes of powers to delay notification of arrest and access to a 
solicitor; (c) any other arrestable offence whose commission leads 
to or is intended to lead to, or is likely to lead to harm to the 





1 The genesis of the Royal Commission may be traced to the inquiry held by Sir Henry 
Fisher in the Confait Case, which had shown how the Judges’ Rules, governing the 
detention and questioning of suspects, had been ignored. Fisher commented that there 
should be a broader inquiry — “something like a Royal Commission.” In fact pressure to 
reform police powers goes back at least to the 1950s and in the early 1970s the 
unsuccessful attempt of the Criminal Law Revision Committee to strengthen police 
powers, by altering the rules of evidence. 
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state, public order or the administration of justice, serious death, 
injury or substantial financial gain or loss to any person; or (d) any 
arrestable offence which consists of making a threat if carrying out 
the threat is likely to lead to any of these consequences (s.116). 

Part II deals with powers of entry, search and seizure. A 
constable is given a general power to obtain a warrant to search 
for evidence which is likely to be of substantial value to the 
investigation of a serious arrestable offence (s.8). Before issuing a 
warrant, a magistrate should be satisfied that the occupier cannot 
be contacted or is likely to refuse entry, or hide, or destroy 
evidence. Strong complaints about the original proposals from 
doctors, journalists and lawyers resulted in two exceptions being 
made to the search provisions; “excluded material” (confidential 
personal records, human tissue or fluids taken for purposes of 
diagnosis or medical treatment and confidential personal material) 
and “special procedure material” (confidential business records, 
general journalistic material). In these cases, application must be 
made to a circuit judge rather than a magistrate (s.9). The same 
applies to items subject to legal privilege (s.10). A constable may 
enter and search premises without a warrant (a) to execute a 
warrant of arrest, (b) to arrest a person for an arrestable offence, 
(c) to make an arrest under various provisions of the Public Order 
Act 1936 and Criminal Law Act 1977, (d) to recapture a person 
who is unlawfully at large, or (e) to prevent death, injury or 
serious damage to property. 

Part III concerns arrest. Under the previous law, an arrest was 
lawful if a warrant had been issued by magistrates or if there was a 
reasonable suspicion that an “arrestable offence” had been, was 
being or was about to be committed. The concept of “arrestable 
offence” is retained in the Act. It covers not only all offences (and 
not, as before, just statutory ones) which are punishable with more 
than five years’ imprisonment but also a collection of miscellaneous 
statutory offences which were not previously arrestable (s.24). A 
particularly controversial provision is section 25 which extends the 
power of arrest to non-arrestable offences where (a) a constable 
cannot find out the suspect’s name and address or does not believe 
the name and address given, or (b) a constable believes that the 
suspect will not stay at the address long enough to be summoned 
or (c) it is necessary to prevent the suspect harming persons or 
property, or causing an affront to public decency, or obstructing 
the highway. A person who has been arrested must be informed of 
the fact and the grounds on which the arrest is based at the time, 
or as soon as is practicable (s.28). He should be taken to a police 
station as soon as is practicable unless “the presence of that person 
elsewhere is necessary in order to carry out such investigations as it 
is reasonable to carry out immediately” (s.30). 

Part VI deals with the Codes of Practice, which are an important 
supplement to the provisions of the Act. Under section 66, the 
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Home Secretary must issue Codes of Practice relating to the 
exercise of powers of stop and. search, the searching of premises 
and seizure of property, the detention, treatment and questioning 
of suspects by the police and the identification of persons suspected 
of crime. If a police officer or any other person governed by the 
provision of a Code (e.g. a police surgeon) acts in breach of it, this 
in itself will not render him liable to any criminal or civil 
proceedings but it will amount to a disciplinary offence. In addition, 
a court might take the breach into account in any criminal or civil 
proceedings against him or in considering if it should hear any 
evidence against an accused obtained as a result. 

Part VII deals with documentary evidence in criminal proceedings. 
The entire Criminal Evidence Act 1965 is repealed and admissibility 
of documentary records is extended to cover a wider area. This 
includes computer and microfilm records and documentary records 
compiled by someone, acting under a duty, from information 
supplied by a person who had, or who may reasonably be supposed 
to have had, personal knowledge of the facts, but who, for one of 
various reasons, is unable to give evidence. 

Part VII provides new rules for the admissibility of confessions 
and unfairly obtained evidence. A confession will be excluded by a 
court unless the prosecution prove beyond reasonable doubt that it 
was not obtained “(a) by oppression of the person who made it; or 
(b) in consequence of anything said or done which was likely, in 
the circumstances existing at the time, to render unreliable any 
confession which might be made by him in consequence thereof” 
(s.76). The requirement under the old law that the oppression or 
hope of advantage must have been held out by a person in 
authority has been abolished. A court can refuse to allow the 
prosecution to adduce evidence if it considers that, having regard 
to all the circumstances, including the circumstances in which the 
evidence was obtained, it would be unfair to the accused to do so 
(s.78). 

Part IX deals with police complaints and’ discipline. A new 
Police Complaints Authority (P.C.A.) is created and the Police 
Complaints Board is abolished. The P.C.A. must investigate 
complaints alleging conduct resulting in death or serious injury, 
and can require any other complaint to be referred to it. In certain 
cases, the P.C.A. can direct a disciplinary charge to be heard by a 
tribunal. If there is an appeal, the Home Secretary can either 
consider it himself or set up an inquiry. 


The Detention, Questioning and Treatment Provisions 
Part IV: Detention 


The Custody Officer 


Following the Royal Commissions recommendation, each designated 
police station will have one or more custody officers of at least 
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sergeant rank, depending on the amount of work available (s.36): 
His function is to ensure that the rights of a detained suspect 
provided by the Act and the Codes of Practice are safeguarded. If 
the custody officer is not readily available to carry out his appointed 
duties, any officer may do so provided that, at the time of the 
suspect’s arrest, the officer was not investigating the particular 
offence for which the arrest had been made. The Government was 
not prepared to stipulate that the officer should have completed his 
probation.” It would be wholly inappropriate for a probationary 
constable to take on this role and’ it would have been better if the 
Act had excluded this possibility. 

Some police stations, especially in rural areas, might be 
considered too small to be designated as requiring a custody 
officer. However, a constable working in a locality not covered by 
a designated police station, or a constable not working for a force 
maintained by a police authority, can take an arrested person to 
any police station unless he thinks it may be necessary to keep that 
person in police detention for more than six hours. Any constable 
may take an arrested person to any police station if, either he has 
arrested him or taken him into custody without the assistance of 
another constable (no other constable being available), or he thinks 
that the arrested person cannot be taken to a designated police 
station without that person causing injury to himself or some other 
person (s.30). If there is an officer available at the non-designated 
police station who is not investigating the offence for which the 
arrested person is detained, he should act as custody officer. 
Otherwise the officer who took him to the police station, or any 
other officer, should assume the role. However, if the officer who 
took the arrested person to the police station has to do this, a 
senior officer of at least the rank of inspector must be informed as 
soon as practicable. f 

As research by Softley carried out for the Royal Commission 
suggests that a clear majority of suspects are dealt with within six 
hours,? it is obviously imperative that the safeguard of the 
independent custody officer in the Act should not be circumvented 
by large numbers of people being taken to non-designated police 
stations. Given current police complaints about lack of resources, it 
is possible that fewer police stations will be designated than was 
originally envisaged. Moreover, duty solicitor schemes might not 
operate at such places.‘ 





2 H.L. Deb., Vol. 455, col. 113. 

3 Research Study No. 4 Police Interrogation: An Observational Study in Four Police 
Stations p.62. 

4 The Legal Aid Act 1982 s.1 is amended by s.59 of the 1984 Act to provide that duty 
solicitor schemes can be set up to give advice to persons in police detention. Three 
experimental trials on a 24 hour basis were planned but only two have been carried out 
as solicitors in the Clerkenwell area were unable to agree with the Lord Chancellor’s 
Department on increased rates for working unsocial hours. This problem could recur in 
the other inner city areas. See note 28. : 
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Duties of the Custody Officer 


A custody officer must consider if the continued detention of a 
person is justified (s.34). If he becomes aware that the grounds for 
a person’s detention have ceased to apply, and that continued 
detention cannot otherwise be justified under Part IV of the Act, 
then that person must be released immediately. Although this can 
happen at any time, it is particularly important when a suspect is 
brought to the police station. The person must be released without 
bail unless the custody officer considers that further investigation is 
necessary into the matter which led to the detention or that 
proceedings might be taken against him in respect of that matter. 
In either of those situations, the person must be released on bail. 
Release on bail when proceedings might be taken against a person 
represents a change in the law; s.43(3) Magistrates’ Courts Act 
1980 only allowed bail to a police station where further inquiries 
were necessary. 

The custody officer, having decided that the continued detention 
of a suspect is justified, must ascertain if there is sufficient evidence 
to charge him with the offence for which he was arrested (s.37). If 
the custody officer decides there is insufficient evidence, he must 
release him unless he has reasonable grounds to believe that 
continuing detention is necessary (a) to secure or preserve evidence 
relating to an offence for which the suspect was arrested, or (b) to 
obtain such evidence by questioning him. A written record must be 
made of the grounds of the detention and these should also be 
notified to the suspect as soon as is practicable unless he is 
incapable of understanding what is said to him, is violent or likely 
to become so, or is in need of medical attention. If the custody 
officer decides there is sufficient evidence to charge the suspect he 
may charge him or release him without charge, either on bail or 
without bail, pending a decision to prosecute. Where the person is 
charged, he should be released immediately unless his name and 
address cannot be ascertained or is doubted, or the custody officer 
has reasonable grounds to believe that detention is necessary for 
his own protection, or to prevent his causing physical injury or 
damage to property; or that he will fail to answer bail, interfere 
with witnesses, or obstruct the course of justice (s.38). If the 
arrested person is a juvenile, he can also be detained in his own 
interests. The Act gives no guidance as to what this phrase might 
encompass. These criteria closely resemble the major grounds the 
courts use for refusing applications for bail under the Bail Act 
1976. If a detained person is charged, he must be brought before a 
court as soon as practicable and, in any event, not later than the 
first sitting of the local magistrates court after he is charged with 
the offence.° 





5 If this is not possible, alternative arrangements must be made; see s.46. 
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A suspect, whether he has been charged or not, should have his 
detention reviewed not more than six hours after it was first 
authorised by the custody officer (s.40). There must be further 
reviews every nine hours to ascertain whether the criteria for 
detention are still satisfied. In cases where the suspect has not been 
charged, the “review officer” should be of at least inspector rank 
and not directly involved in the investigation. If the suspect has 
been charged, the review can be carried out by the custody officer. 
Three reasons for the postponement of a review are specified; (a) 
if it is not practicable to carry out the review at the time, or (b) if 
an interruption would prejudice the investigation, or (c) if no 
review officer is readily available. These provisions appear to give 
the police considerable discretion: it is possible for something to be 
considered impracticable for the flimsiest of reasons and it is 
arguable that any investigation could be adversely affected by an 
interruption. There should be little difficulty in arranging for a 
review officer to be available at a designated police station. The 
reason for postponing a review has to be noted in the suspect’s 
custody record.® The review officer, before making his decision, 
must allow the detained person or his solicitor an opportunity to 
make representations to him, provided that the solicitor is available 
and the detained person is awake. 


How independent will the custody officer be? 


The police have complained very strongly about the extensive 
duties and large amount of paperwork given to the custody officer 
by the Act.’ Although the position of custody officer is supposed to 
be one of the suspect’s greatest safeguards, there is a danger that 
his duties — such as recording reasons for detention — will be 
reduced to a mere formality. Baldwin and Kinsey’s research in 
Scotland suggests that police, faced with overburdening paperwork, 
simply neglect to do it.” Nor should the importance of camaraderie 
in police work be overlooked. The P.S.I. Report commissioned by 
the Metropolitan Police noted how policemen cover for each other; 
“police officers will normally tell lies to prevent another officer 
from being disciplined or prosecuted and this is the belief of senior 
officers who handle complaints and discipline cases.” The custody 
officer will remain first and foremost a policeman and any 
shortcomings on his part may never be revealed. 





é This is a document in which the police must record all major actions taken during a 
suspect’s detention. The suspect is entitled to a copy. 

7 Understanding P.A.C.E. Detention after Charge by Alan Greaves and David 
Pickaver, Police Review June 14, 1985 p.1223. 

8 Police Powers and Politics (1982) p.46. x 

° Police and the People in London, Policy Studies Institute (1983) Volume IV. The 
Police in Action p.229. 
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New powers to detain for questioning 


A very controversial provision is section 37(2) which, for the first 
time in English law, allows a person to be detained without charge 
for questioning. There are, however, some limitations. A person 
shall not be kept in police detention for more than 24 hours 
without being charged (s.41). However, detention beyond 24 hours 
up to a maximum of 36 hours can be authorised by a police officer 
of at least superintendent rank if he has reasonable grounds for 
believing (a) detention without charge is necessary in order to 
obtain such evidence by questioning him, (b) the offence for which 
the suspect is under arrest is a serious arrestable offence, and (c) 
the investigation is being conducted diligently and expeditiously 
(s.42). The officer must allow the suspect or his solicitor the 
opportunity to make representations to him about the detention 
unless the officer considers that the suspect is unfit to do so by 
reason of his condition or behaviour. If the police wish to detain a 
person for longer than 36 hours, they must apply to a magistrates’ 
court for a warrant of further detention. This must be heard by 
two or more magistrates sitting otherwise than in open court. The 
‘detained person must be present at the hearing and has the right to 
be legally represented. The application must be supported by an 
information in writing stating (a) the nature of the alleged offence, 
(b) the general nature of the evidence, (c) what inquiries relating 

` to the offence have been, and will be made by the police, and (d) 
the reasons for requiring the continued detention. In making their 
decision, the magistrates should apply the criteria set out in s.42 
(supra). If satisfied, they can issue a warrant for further detention 
for up to 36 hours. This process can be repeated and the magistrates 
can issue a second warrant for up to 36 hours, but this is subject to 
the important limitation that the overall period of a suspect’s 
detention without charge cannot exceed 96 hours (s.44). 

The provisions for detention without charge differ significantly 
from both the Royal Commission proposals and those in the 
original Bill. The Royal Commission recommended that the police 
should not be able to hold a suspect without charge for more than 
24 hours, unless approval had been obtained from a magistrates’ 
court after a full hearing in private at which the suspect would be 
entitled to be present and to be legally represented. The magistrates, 
on subsequent application, could authorise further periods of 
detention for 24 hours at a time but after 48 hours the suspect 
would have a right of appeal to a judge. A person must be 
suspected of committing grave offences to be held for more than 24 
hours. The original Bill provided that a magistrate’s permission 
would be required for detention for more than 24 hours; the first 
24 hour extension should be obtained from an ex parte application 
to a single magistrate. The suspect would only have the right to 
appear before a magistrates’ court after 48 hours. Subsequent 
application could be made but magistrates could not authorise 
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detention without trial for more than 96 hours. These provisions 
would only apply on suspicion of serious arrestable offences. 


Dangers of extended detention and interrogation 


In Parliament, the main opposition to the Government’s detention 
without charge proposals was not that detention without charge is 
itself indefensible but that the maximum period of 96 hours is far 
too long, especially when, under the Act, a suspect has no absolute 
right to see a solicitor during the first 36 hours of his detention 
(infra). The Labour Party moved a clause on the report stage of 
the second Bill which would have restricted police detention to six 
hours plus possible authorization by a magistrates’ court of two 
further periods of 12 hours each. The Government’s main 
justification for its 96 hour maximum is that, although it will only 
be necessary to apply it to a handful of cases a year, those cases 
will be very serious ones involving possible danger to the public 
and police investigations into these crimes should not be unduly 
hampered. Moreover, it is pointed out that no person can be 
detained for 96 hours without his case having been considered at 
least twice by a magistrates’ court. However, opponents of this 
provision claim that it is a fundamental attack on our civil liberties 
and that “it erodes and even destroys the right to silence.” As the 
96 hour maximum will not start to operate for a suspect who has 
been “helping the police with their enquiries” until he is actually 
arrested, there is a danger that some people could be detained for 
a considerably longer period. 

The claim that the 96 hour maximum period would rarely need 
to be applied is supported by the evidence. Softley states that 
about 75 per cent. of suspects are dealt with in six hours or under 
and about 95 per cent. within 24 hours." But this information will 
be of scant comfort to the remaining 5 per cent. or so who are 
detained beyond that period, especially if such prolonged detention 
is unnecessary, and even more so if the resulting psychological 
pressures induce them to confess to crimes they have not committed. 
It is the danger of such a consequence which has led to critics of 
the 96 hour maximum to claim that this amounts to an abrogration 
of the right to silence. There is considerable evidence that lengthy 
detention accompanied by sustained interrogation not only induces 
the most reluctant of suspects to speak but also renders the content 
of what he says highly unreliable. Poulton’ shows that a cumulative 
loss of sleep of at least five hours from an individual’s normal 
amount will result in a noticeable impairment of his intellectual 


10 Lord Elwyn-Jones, H.L. Deb., Vol. 452, col. 413. 
1 See note 3. 
12 Environment and Human Efficiency (1970). 
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performance. Langdon and Hartman” report that an individual’s 
performance immediately on being awakened during’ the night is 
also impaired. Various researchers have observed that, in conditions 
of confinement, people start to manifest behavioural signs of 
distress (see, inter alia, Zuckerman et al,'* Zubeck et al"). Irving’s 
research for the Royal Commission shows the relief a confession 
can bring to the suspect by creating an acceptable level of certainty 
about the immediate future.'® 

The Royal Commission reacted to this body of psychological 
evidence by considering that the problem could adequately be 
dealt with by the police taking special care to check on the details 
of confessions — “we understand that this is good police practice 
now” — and additional police training to improve their interviewing 
techniques. Douglas Hurd, a Home Office minister, has commented 
“The police will certainly not put questions again and again until 
the suspect is prepared to make an admission, true or false.”!” This 
apparent lack of any desire to impose stricter controls on the police 
can be seen in the Act, which contains no major provisions on 
police interrogation and relegates its suggested guidelines to a 
Code of Practice. However, if existing evidence . of police 
interrogation practices in this country has any validity, the 
Government’s views. may be over-optimistic. Brandon and Davis, ® 
studying known cases of wrongful imprisonment, found that 
confessions and statements attributed to the accused were one of 
the commonest causes of wrongful imprisonment. Softley’s research 
reveals irregularities, even though Softley and his assistances were 
observing the interviews taking place. The police sometimes omitted 
to caution suspects when questioning them and on occasion 
“seemed to present the right to silence as an option which the 
subject was not seriously expected to entertain.” Concerning the 
effects of prolonged interrogation, Softley comments: “Confessions 
may be made for a variety of reasons and it needs to be stated 
frankly that, in the opinion of observers, they were often made 
because they were an easy and logical way out of a tense and 
uncomfortable situation created by persistent and determined police 
officers.” 

In fact, research suggests that the police over-estimate the 
importance of a confession in obtaining a conviction. Softley 
observes that police would have dropped the case if the suspect 
had remained silent in only 8 per cent. of the cases in his sample. 
a ee 


13 Performance upon Sudden Awakening (1961), School of Aerospace Medicine Report 
No. 62-17 Brooks Airforce Base: Texas. ; 

14 Journal of Abnormal Psychology, 73, 183-194. 

“Review of Effects of Prolonged Deprivation” in Rasmussen J. (ed.) Man in 
Isolation and Confinement (1973). 

'6 Research Study No. 1. Police Interrogation: The Psychological Approach. 

" “Why we are sticking on 96,” The Times, July 5, 1984. 

18 Wrongful Imprisonment: Mistaken Convictions and their Consequences (1973). 
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McConville & Baldwin’ report that their research indicated that 
confessions were vitally significant in only 20 per cent. of cases. 
Nevertheless, it is clear that confessions serve other useful purposes 
for the police. There is a possibility that information might be 
obtained about accomplices. The police might be able to clear up 
other offences committed by the detained person. For example, 
Softley notes that 17 per cent. of the suspects in his sample, having 
confessed to the offence they were suspected of committing, then 
confessed to other offences. Stolen goods might be recovered and 
other offenders identified. A confession can save a police officer a 
lot of time; Laurie observes that “every contested case involves a 
detective in an average of two weeks’ extra work.””° Laurie is also 
aware of the psychological implications of a confession for the 
detective; “A guilty plea recognises the rightness of his case and 
the soundness of his judgment .. .””” 


Part V. Questioning and Treatment of Persons by Police 


Search of Detained Persons 


The custody officer should ascertain and record, or cause to be 
recorded all the possessions of an arrested person (s.54). This gives 
legal backing to existing police practice which was criticised in 
Lindley v. Rutter? whereby any person detained in police custody 
is routinely searched. It is now provided that the search must be 
conducted by an officer of the same sex. Any property discovered 
can be seized but a detained person may keep clothes and personal 
effects, unless the officer considers that the person may use them 
to cause harm to himself and others, damage property, interfere 
with evidence or escape, or that they might be evidence relating to 
an offence. A person must be told why he is being searched unless 
he is, or is liable to become violent, or is incapable of understanding 
what is said to him. The custody officer can authorise reasonable 
force to be used on anyone who refuses to let himself be searched. 

The Code of Practice refers to a “strip search,” which involves 
the removal of more than outer clothing. This should only take 
place if the custody officer thinks it is necessary to remove an 
article which the detained person would not be allowed to keep. 
The Royal Commission was critical of “strip searches” but it seems 
they were confusing them with “intimate searches” (infra). 
Nevertheless, there has been criticism that members of the public 
have been subjected to such searches either to humiliate them or 
as an act of revenge if the police had been given a “hard time” 
when making the arrest.” The Code of Practice provides that the 





19 Courts, Prosecution and Conviction (1981). 

2% Scotland Yard (1970) p.190. 

21 Ibid. at p.192. 

2 [1981] Q.B. 128. 

2 Police Complaints Board Triennial Review Report 1980 (Cmnd. 7966) para. 48. 
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custody officer must record the reasons for ordering a strip search 
and its results. For the reasons given above, this is unlikely to be 
an adequate safeguard. 

An “intimate search” is authorised by section 55. The phrase 
“intimate search” is defined in section 118 as “the physical 
examination of a person’s body orifices.” Such searches have been 
conducted in the past, principally for drugs under the search power 
in the Misue of Drugs Act 1971 s.23(2). This provision, however, 
does not specifically apply to body orifices and section 55 gives the 
police for the first time clear authority to search such areas. The 
power to make an intimate search has been much criticised and the 
Government has twice changed its policy. The original Bill allowed 
intimate searches to look for articles which might be used to cause 
injury or to look for evidence. The British Medical Association in 
particular was very unhappy about this proposal and threatened to 
refuse co-operation. The second Bill confined the searches to the 
first of these two purposes. This in turn led to another wave of 
criticism which was fuelled by increasing publicity about drug 
addiction. Section 55 now provides that an officer of at least 


superintendent rank can authorise such a search if he has reasonable ` 


grounds to believe that the detained person might have concealed 
(a) articles which could be used to injure himself or others, or (b) 
Class A Drugs, with the intention of supplying them to another, or 
exporting them. The officer must have reasonable grounds for 
believing that the article cannot be found without an intimate 
search. Presumably, he is required to ask the suspect to produce 
the article first. He can also seize any articles discovered during the 
search which are evidence of any crime. This incentive could prove 
very strong for some officers; with the current alarm about the 
widespread availability of heroin, “reasonable grounds” could be 
easier to find than usual. 

If the intimate search is for drugs, it can only be carried out by a 
“suitably qualified person” (registered medical practitioner or 
registered nurse). An intimate search for weapons should be 
carried out by a suitably qualified person, unless an officer of at 
least superintendent rank thinks it is not practicable, in which case 
a constable can be authorised to conduct the search. The constable 
and any other person present must be of the same sex as the 
suspect. As police surgeons will normally be called upon, and are 
unlikely to refuse to co-operate, it should be very rare for a 
constable to be needed. Considering the danger of physical injury 
involved, it would seem far better if constables were excluded from 
these searches altogether. Although, under section 117, a constable 
could use reasonable force in carrying out an intimate search, a 
doctor or nurse is not allowed to do so. The suspect must be told 
the reason for the seizure of any item unless he is violent, likely to 
become violent, or unable to understand what is being said to him. 
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The reasons for, and details of the search must be recorded by the 
custody officer. 

It is arguable that the provisions allowing intimate body searches 
contravene the European Convention on Human Rights. Article 3 
of the Convention states “no-one shall be subject to torture or 
inhuman or degrading treatment or punishment.” In Tyrer v. 
United Kingdom* the Court, in considering if a punishment was 
“degrading,” said that “it depends on all the circumstances of the 
case and, in particular, the nature and context of the punishment 
itself and the manner and method of its execution.” Intimate 
searches by persons without medical qualifications or involving any 
use of force could well prove unacceptable. In McFeeley v. United 
Kingdom” the Commission had to consider if “close body searches” 
as used in the Maze Prison were degrading. It considered that they 
were not, but made it clear that this was because of the special 
circumstances in the prison, such as the dangerousness of the 
objects found and the possibility that they could be used for 
disruptive purposes. In addition, there was a serious risk that 
concealed letters could identify prison officers as potential 
assassination targets. These “special circumstances” would not 
usually apply to people detained under the Act. 


Right to have someone informed of arrest 


A person detained in custody has a right to have this fact notified 
to a friend, relative or other person whom he knows and who is 
interested in what happens to him (s.56). The Code of Practice 
provides that, if such a person cannot be contacted, up to two 
others may be tried. The custody officer can allow any further calls 
at his discretion. Delay is only allowed if the person has been 
detained for a serious arrestable offence and if it is authorised by 
an officer of at least the rank of superintendent. The delay cannot 
exceed 36 hours. Delay can only be authorised where the officer 
has reasonable grounds to believe that the notification (a) will 
interfere with, or harm evidence of a serious arrestable offence, or 
interfere with, or cause physical injury to other persons, or (b) will 
alert anyone else suspected of having committed such an offence, 
or (c) will hinder the recovery of any property obtained from the 
commission of such an offence. The detained person must be told 
the reason for the delay and the reason must be noted on his 
custody record. If a juvenile is detained, the person responsible for 
his welfare must be informed as soon as is practicable (s.57). This 
is in addition to his right under section 56. 

The new provisions are more precise than those in the Criminal 
Law Act 1977 s.62 (in adition to the Home Office Administrative 
Directions appended to the Judges’ Rules). Under this section, a 


2% 5856/72 Yearbook 21 p.612. 
235 8317/78 D.R. 20. 
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“reasonably named” person could be informed of the arrest and 
the place of detention, unless delay was necessary “in the interest 
of the investigation or prevention of crime or the apprehension of 
offenders.” There should be no more delay than necessary. Softley’s 
research suggests that many people do not even choose to exercise 
the right. Now that each detained person must be informed of his 
right both orally and in writing, there might be some change in this 
situation. However, it is unfortunate that, under the Code of 
Practice, members of the suspect’s family could turn up at the 
police station and still be denied information as to his whereabouts 
if any of the conditions authorising delay applies. 


Right to seek legal advice >` : 


Formerly, the Judges’ Rules provided that the right to seek legal 
advice could be withdrawn if “unreasonable delay or hindrance 
[would be] caused to the processes of investigation or the 
administration of justice.” Under section 58, a person detained for 
an offence other than a serious arrestable one has an absolute right 
to consult a solicitor at any time. Anyone detained for a serious 
arrestable offence can be denied access to a solicitor for up to 36 
hours for the same reasons as notification of a third party can be 
denied under section 56 (supra). Significantly, the Code of Practice 
provides that access cannot be refused simply because the lawyer 
might advise his client not to answer any questions. A detained 
‘person can waive in writing his right to seek legal advice. Normally, 
a person who asks for legal advice should not be interviewed until 
he has obtained it, but there are three important exceptions; if (a) 
legal advice has been denied, or (b) an officer of at least 
superintendent rank considers that harm to persons or serious loss 
to property would result or that unreasonable delay would be 
caused to the investigation, or (c) the suspect has agreed in writing 
or on tape to be questioned before his lawyer arrives. A suspect 
may choose his own solicitor: indeed, he may even choose an 
articled clerk or legal executive but, under the Code of Practice, an 
officer of at least inspector rank can refuse access if he “considers 
that such a visit will hinder the investigation of crime.” The Code 
also states that an officer of at least superintendent rank may 
require a solicitor to leave an interview if “by his misconduct he 
has prevented the proper putting of questions to his client.” It is 
stipulated that this cannot apply simply because the lawyer advises 
his client not to answer any questions, but otherwise the meaning 
of “misconduct” in this context is not clear. 

These provisions are not wholly satisfactory. The vagueness of 
the term “unreasonable delay” could facilitate the questioning of 
suspects before the arrival of a solicitor. Aspersions are cast on 
solicitors’ professional integrity in the implication that they might 
be obstructive during interviews or might pass on important 
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information to accomplices. Although it is undoubtedly the case 
that many police officers hold solicitors (and barristers) in fairly 
low esteem, it is perhaps strange that the Government should have 
been influenced by this. Research by Zander% and Baldwin and 
McConville” indicates that, in practice, suspects are only 
infrequently allowed to consult a lawyer before or during 
interrogation and that police have no difficulty in evading the 
safeguards. In Softley’s study, solicitors were present in only two 
out of 168 interrogations. This is not surprising as in only 5 per 
cent. of the cases did the police raise the question despite the 
provision in the Judge’s Rules that they should do so. Moreover, at 
the request of the police, Softley’s research was not allowed to 
include particularly serious offences such as murder, armed robbery 
or rape. Softley tells how, on enquiring why a suspect had not 
been allowed to see a solicitor, an observer was told that it was 
unnecessary, as a solicitor has not been there when the crime had 
been committed and would only impede the investigation by telling 
the suspect to say nothing! 

Recent evidence suggests that requests to see a solicitor are far 
more common when the police inform suspects of their right to do 
so. In a recent report to the Law Society on the two experimental 
trials of the 24 hour duty solicitor scheme, Bridges shows that 
about 20 per cent. of suspects requested legal advice. At monitored 
police stations where no information is given, between 1 and 5 per 
cent. of suspects receive such advice.” 

Clearly, it is not in the perceived interest of the police to have a 
solicitor present during interrogation. Irving, having described the 
various manipulations that skilled interrogators can use to obtain 
confessions, comments “The effectiveness of the manipulations can 
be substantially reduced, if not eliminated, by the presence of a 
third party who is perceived by the suspect as an ally.” The 
availability of duty solicitors and the assistance of the Green Form 
Scheme (s.59) will be of no use at. all if the police either neglect to 
inform the suspect of his right to legal advice or refuse him access 
to it. 


Tape recording of interviews 


The Home Secretary is required to issue.a code of practice in 
connection with the tape-recording. of interviews with suspects at 
police stations (c.60). The Royal Commission recommended the 
tape-recording of a summary of each interview. The Government 
announced that experiments would be carried out but did not 
include any provisions in the original Bill. It is now envisaged that 
the whole interview should be recorded and experiments have been 
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27 Jury Trials (1979). 
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set up in six police areas. The final results should be known by 
1986, but an interim report suggests that the experiment is 
considered a success and the police are very pleased.” However, 
problems could arise concerning interviews away from the police 
station and it might be desirable to experiment with the use of 
portable equipment. 


CONCLUSION 


There is no doubt that the Police and Criminal Evidence Act 
provides the police with additional powers. To counterbalance this, 
the Act contains new safeguards which are designed to protect the 
individual from police misconduct. Many of these can be criticised 
as being vague and easily avoidable by a determined officer. 
However, there are two other factors which might be far more 
important in determining whether the provisions of the Act are 
ever fully effective. 

The first is the problem of resources. At a recent conference of 
the Association of Chief Police Officers, several speakers pointed 
out that it would be difficult for them to introduce requirements of 
the Act such as tape recording facilities without receiving more 
money.” The implementation of the main part of the Act, now set 
for January 1st 1986, has already been considerably delayed 
because of the strain on police resources caused by the miners’ 
strike. The number of designated police stations could also be 
reduced. The Government has stated that no more money is 
available.” , 

Secondly, in the words of the PSI Report, “rules can only have 
an effect if they actually become governing principles of policing 
behaviour”.** The Act will be of no significance unless its principles 
are accepted by police management and become part of the norms 
of the police officer on the street and in the police station. This 
could prove to be the biggest problem of all. 
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REPORTS OF COMMITTEES 


THE 25TH ANNUAL REPORT OF THE COUNCIL ON TRIBUNALS — AN 
OPPORTUNITY SADLY MISSED 


WHATEVER else may be said about the 25th Annual Report of the 
Council on Tribunals,’ it does not make very exciting reading. 
Indeed, in one early response to it, it was described only a little 
unfairly, as “so brief ..., dry and bland that it is doubtful if 
anyone will ever read it. It signally fails either to inform or 
enthuse.”* That the Report is so uninspired and uninspiring is a 
pity because its subject matter is of considerable importance. Thé 
Council has jurisdiction over a wide range of tribunals, not to 
mention public inquiries, which in turn operate in a large variety 
of areas and deal with a massive volume of cases, many of 
which seriously affect the lives of citizens. The Council also 
performs an important advisory and consultative role in relation to 
many tribunals and similar bodies not under its jurisdiction, and in 
the establishment of new tribunals. During the year covered by the 
Report for example, the Council played a major role in the 
establishment of Dairy Produce Quota Tribunals’; a Data Protection 
Appeal Tribunal‘ and an Arbitration Tribunal for a Local 
Authority’s Tenancy disputes,” and in proposals for the reform of 
the Criminal Injuries Compensation Board. Amongst existing 
tribunals for which it is responsible the Council had important 
matters to report on Education Appeal Committees’? and Local 
Valuation Courts® and singled out three other tribunals in relation 
to serious problems of delay and resulting injustice.’ 

Perhaps one of the most revealing passages of the Report comes 
in the first two sections where the Council eagerly invites comment 
on any issues covered in the Report, speaks with obvious 
satisfaction about the, albeit small, amount of publicity received on 
the 25th anniversary of the Council,!! records its efforts to interest 
academics and others in research into areas of interest to it and 
expresses what reads like a forlorn hope that “some of the many 
subjects for research in our field ... (will) ... be taken up.”! In 





1 1983/4 H.C. 42. ` 

? Legal Action (Journal of the Legal Action Group) January 1985 p.9. For a recent 
review of the work and performance of the Council see Harlow, and Rawlings, Law and 
Administration, (1984) Chap. 6. 

> Supra note 1, paras. 3.5 and 3.8. 

4 Ibid. paras, 2.17 and 2.13. 

5 Ibid. para. 2.3. 

6 Ibid. paras. 2.8 and 2.11. 

7 Ibid, paras. 3.9 and 3.10. 

8 Ibid. paras. 3.40 and 3.42. 

° Discussed below, and see note 36 below. 

10 Ibid. para. 1.2. 

`! Ibid. paras. 1.6 and 1.7. The Council refer to a short debate in the House of Lords, 
press reports including a leading article in The Times and an article in Public Law. 

12 Ibid. para. 1.2(h) and 2.26. 
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themselves, these comments might seem unexceptional. The truth 
however, ‘is that the Council attracts precious little interest: or 
publicity and it is no secret that, as a result, at least some. of its 
staff and members feel unloved, undervalued and unappreciated. 
Comments of this kind in the 25th and in earlier Reports therefore, 
seem to reflect a sense of unease within the Council about its 
inconspicuousness. It is appropriate to consider why it is ‘that the 
Council is so neglected and what might be done about it. 

It has been suggested that “perhaps the subject matter within .. 
(the Council’s) province is too diverse and bewildering to allow for 
wide public recognition.” It might further be contended ‘that. the 
Council is a casualty of the fact that many of the bodies for which 
it- is -responsible owe their existence more to administrative 
convenience and financial expediency than to anything else. As a 
result they tend to have a lack-lustre image and insufficient 
recognition of their importance by most if not all -people, apart 
from administrative lawyers and those involved in working with 
them. These considerations alone, however, cannot adequately 
account for the relative obscurity of the Council. One must also 
look to the limited powers, status and functions of the Council and 
its pitiful resources, where the evidence suggests that the Council’s 
low profile has not been entirely accidental. 

The Council is a statutory advisory body ‘which is accountable 
and reports to the Lord Chancellor.'* Its statutory functions are 
limited to: (a) reviewing and reporting on the constitution and 
working of the scheduled tribunals for which it is responsible; (b) 
considering and reporting on matters referred to it by the Lord 
Chancellor which concern tribunals, whether scheduléd or not, and 
(c) considering and reporting on matters so referred or as they may 
determine are of special importance, with regard to administrative 
procedures involving or which may involve the holding of a 
statutory inquiry or the like. 15 It is important to appreciate the 
limitation this places upon the Council’s competence to act. It has 
no statutory authority whatsoever to initiate activity in relation to 
any non-scheduled tribunal or any planned scheduled tribunal. 
What makes matters worse, however, is that’ the Council cannot 
even act where matters relating to such tribunals are either brought 
to its attention or referred to it by anybody but the Lord 
Chancellor. Thus, if members of the public or even other public 
bodies or institutions approach the Council.on such matters the 
Council has no formal powers with which to. assist them. Even 
where the Council is competent, ultimately its only power is to 
report its views to the Lord Chancellor-in an annual or special 


3D. G. T. Williams, “The Council on Tribunals: The First 25 Years” [1984] P.L. 73, 
79. 
14 and the Lord Advocate, the Council’s: functions extending to Scotland as well as 
En land and Wales. : : 
See s.1(1) Tribunals and Inquiries Act 1981. 
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Report, which remains confidential until laid before Parliament and 
published. And if that were not restriction enough, the Council is 
further inhibited by the fact that special reports may only relate to 
scheduled tribunals or statutory inquiries. 

The only other rights which the Council possesses are to be 
consulted on procedural rules for scheduled tribunals and statutory 
inquiries and to make general recommendations on tribunal 
membership. To be set against this is the fact that the Council has 
no powers to conduct or sponsor research, no right to be consulted 
on the legislative or formulation stage of new procedures, few 
rights to attend. private hearings of tribunals or the deliberation 
stage of tribunal proceedings,’® no right to receive and investigate 
complaints about tribunals and make findings and finally, no formal 
political links to Parliament through, for example, a select 
committee like the Parliamentary Commissioner for Administration. 
It can be seen then how narrow are the formal parameters within 
which the Council has to operate. It should not go unnoticed, 
however, that, in practice, the Council are involved in a great deal 
of consultation on a voluntary basis, both with regard to the 
planning of new procedures and the long term review of existing 
ones. The Council also considers a limited number of complaints 
on an informal basis and with the voluntary cooperation of the 
tribunals concerned, and members of the Council do visit tribunals 
and are usually admitted to the deliberation stage of the 
proceedings.’ In relation to all of these matters, however, the 
Council must rely on the voluntary cooperation of those concerned. 

The meagre resources available to the Council serve to compound 
the difficulties it faces in raising its profile, given the limitations on 
its powers and functions. In the year covered by the 25th Annual 
Report, the total cost of the Council was £241,000" of which 
£41,000 went on salaries and retainers for the chairman and 
members and £150,000 on staff salaries. This left £50,000 to cover 
all administrative costs including travel. All the members of the 
Council are part time, and the day to day running and administration 
of the Council is in the hands of a small secretariat, with a 
secretary and senior legal assistant at the top. During the year 
concerned the Council met 10 times" and its eight committees held 
nine meetings in total, the norm therefore being one meeting per 
year. As a result, much of the business of committees was 
conducted by correspondence, there being 63 papers dealt with in 
this way. It can thus be seen that the Council is a very modest 
enterprise indeed, in terms of its expenditure of both financial and 
human resources. It is in the light of this that one starts to 





16 Few Tribunals have rules which give the Council the right to attend at the 
deliberation stage - notable exceptions being Social Security Appeal Tribunals and 
Mental Health Review Tribunals. Rights to attend private hearings are more common, 
but only where the Tribunals concerned have rules of procedure. 

17 Approximate figures, supra note 1, para. 5.5. 

18 Ibid. 5.6. 
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understand why space is devoted in its 25th Annual Report to 
registering almost pathetically the fact that-it had now managed to 
install a word processor and it was making repeated requests for an 
additional member of staff even on a temporary basis.” More 
weighty however is the Council’s observation” that lack of resources 
means that it is unable to even contemplate the review of the 
procedures of all scheduled tribunals recommended by the Royal 
Commission on Legal Services, in order to insure.that appellants 
could conduct their own cases wherever possible. This is an 
example of a very important subject in which the Council does 
have the necessary statutory power, but lacks the necessary financial 
resources. 

To sum up then, the Council has severely limited powers and 
functions, it operates on minimal resources and it is responsible for 
matters which do not readily fire the publics imagination. 
Undoubtedly these factors combined, go some considerable way 
towards accounting for the Councils lack of prominence. What 
remains to be considered is whether, on the evidence of the 25th 
Annual Report, the performance of the Council within these limits 
may also be a contributing factor. 

It has been said of the Council that it has shown “a toothlessness 
and remoteness beyond that which might reasonably be attributable 
to its slender resources””’ one might add “or powers.” Nowhere is 
this “toothlessness” better illustrated than in certain sections of the 
25th Annual Report.. The Report is full of platitudes which 
sometimes verge on complacency. Reading some passages, one 
gets the feeling that the Council lacks the will to assert itself and is 
content to back off in the face of difficulty. The following examples 
will illustrate. 


(a) Housing Benefit Review Boards 


These bodies are responsible for reviewing local authority decisions 
regarding housing benefit, which replace the old rent and rate 
rebates and rent allowances. They are thus of great potential 
importance to very many people and constitute a major new set of 
appeal bodies. The Board’s members are councillors who review 
the decisions of their own authority. Since their inception there has 
been much criticism and concern regarding their procedures and, 
in particular, their apparent lack of independence. The Boards 
were not placed under the Council’s jurisdiction. Nonetheless the 
Council, in apparent recognition of their importance, makes 
reference to them in the summary section of its report (s.1) under 
the heading “Important subjects this year.” The following however, 


1° Ibid. paras. 2.27 and 2.28. 

20 Ibid. para. 2.29. 

21 Letter to The Times of December 10, 1983 p.9. a am indebted to D. G. T. Williams 
for drawing this letter to my attention — see note 13 above at p.73 note 8). 
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is its comment quoted in full: “The role of tribunals involved with 
social security matters is always important and we have been 
concerned with several developments in recent years, including the 
establishment of Housing Benefit Review Boards.”™ If one looks 
to the relevant paragraphs in the body of the Report the Council’s 
comments are only marginally more helpful. There,” the Council 
records that it received a number of inquiries and complaints about 
the operation of the Boards and therefore offers its assistance to 
local authority associations upon the guidance they circulate. It 
also urges, in the context of the government’s review of social 
security generally, that such tribunals should be independent and 
should determine disputes swiftly. Despite the evidence before it, 
however, what the Council completely failed to do was to spell 
out, without referring to particular cases, the serious problems 
which have arisen, the injustices that they may occasion and the 
urgent need to institute remedies. Nor did the Council so much as 
mention even the possibility that the boards might now be put 
under their jurisdiction, or use the incidence of problems with their 
operation, as evidence of the desirability of placing all such bodies 
under their wing. 


(b) Social Security Commissioners 


Sitting singly or as a tribunal of three, Social Security Commissioners 
are under the jurisdiction of the Council and came to their 
attention in relation to two separate matters during 1983/4. In one 
case,” the Council was disturbed about poor documentation and 
the time it took to issue a decision. It was also alarmed about the 
reliance of the Commissioner’s office on the Department of Health 
and Social Security in the administrative area, and the implications 
this had on the need for Commissioners to be independent of the 
DHSS. The incidence of problems of this kind would come as no 
surprise to those involved in representing claimants before the 
Commissioners. Despite this, and the Council’s own evidence, it 
was content to rely on the DHSS’s assurance that the particular 
case witnessed was not typical and that it would be kept informed 
of the result of discussions with the Commissioner’s office.” The 
second matter” concerned an allegation that law centre solicitors 
were being discriminated against, in connection with applications to 
the Commissioners for leave to appeal. The Council’s report gave 





2 Supra, note 1, para. 1.2(d). 

3 Ibid. paras. 2.19 and 2.20. 

24 Ibid. paras. 3.48 and 3.49. 

35 Since the Council’s 25th Annual Report was published responsibility for the 
administration of the Commissioners Office has, in fact, been transferred to the Lord 
Chancellor’s Department. This took effect from January 1, 1985 — see Transfer of 
Functions (Social Security) (Commissioners) Order 1984 No. 1818. This improvement can 
hardly be credited to the Council however, who could have advocated such action in 
their report, but failed to do so. 

2% Supra note 1, paras. 3.50 and 3.51. 
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no further details, but it has since been reported elsewhere” that 
the signature of a law centre solicitor on an application for leave to 
appeal had been rejected by the Commissioners, who had insisted 
on the signature of the claimant himself. This is a requirement not 
imposed on solicitors in private practice. It is unclear why the 
Council did not report these facts, which could have been presented 
without identifying the particular individuals concerned. Its failure 
to do so not only made this section: of the Report largely 
meaningless to the reader, but it also neutralised any impact that 
the Report might have had in encouraging the Commissioners to 
desist from this type of activity. The Council’s only response to the 
allegations was to regret the poor image it created but to express 
confidence that “similar problems would be unlikely to arise again.” 
In relation to both of these matters concerning the Social Security 
Commissioners the Council were therefore content to rely upon 
bland assurances that problems they had become -aware of were 
atypical and would not occur again.” 


(c) Immigration Appeals 


The Council had been consulted by the Home Office on new 
procedural rules for appeals under the Immigration Act 1971. The 
draft new rules included a proposal to allow appeals to be 
determined, in certain circumstances, without a hearing. In response 
to this, the Council asserts that “in principle we are firmly of the 
view that an appellant should have the right to an oral hearing 
unless there are very strong reasons for such a restriction.” It 
then goes on, however, to state that it does not object to the 
proposal because it “only relates to cases where the sole, issue 
could be indisputably decided on the basis of documentary evidence 
and/or representations.” One wonders, and hopes the Council 
wondered, how this provision may operate in practice. This is not 
however the major reservation which one might have about such a 
concession. More important is the paramount need to ensure, in 
the procedure adopted, that justice is seen to be done. Nowhere is 
this more critical than in the law of immigration, both because of 
its importance to the individuals concerned and because of the 
sensitivity of the law in this area in the context of race relations. 
Unfortunately, the Council makes no mention of these issues but 
seems content to bow down to the Home Office line. Contrast this 
with the attitude the Council takes on the question of agricultural 





27 Supra note 2. 

25 Since the Council’s 25th Annual Report was published responsibility for the 
administration of the Commissioners Office has, in fact, been transferred to the Lord 
Chancellor’s Department. This took effect from January 1, 1985 — see Transfer of 
Functions (Social Security) (Commissioners) Order 1984 No. 1818. This improvement can 
hardly be credited to the Council however,. who could have advocated such action in 
their report, but failed to do so. 

38 Supra note 1, para. 3. 18. 
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arbitration under the Agricultural Holdings Act 1984. Here, the 
Council makes much of the fact that arbitrators might be regarded 
as “landlord’s: men” because they are to be appointed by the 
President ‘of the Royal Institution of Chartered Surveyors.” The 
Council is critical of this decision stating that “justice will not be 
seen to be done and the requisite confidence will be lacking.” It is 
a pity that Council was not willing to take the same commendable 
line when faced with the Home Office. 


(d) Dairy Produce Quota Tribunals | 

The establishment and scheduling of these tribunals is noted by the 
Council at the beginning of its section “Important subjects this 
year” There is no welcome however for its new responsibility in 
this or any of the other areas in which it has acquired, or will be 
acquiring, new jurisdiction. Instead, on the Dairy Produce Quota 
Tribunals, the Council comments that their establishment “has 
involved us and many others in a considerable amount of work, to 
be completed by an exceptionally short deadline.”°° One detects 
here a resistance on the part of the Council about taking on new 
responsibilities.. This may be because of the resource implications, 
but it is disappointing nonetheless. One hopes that the Council 
sees itself as the guardian of procedural propriety in relation to all 
tribunals over which it can gain jurisdiction, rather than a body 
more concerned about turning away extra work. 


i, 


(e) Constraints on Public Expenditure 

The Council’s concern about resources is not, it seems, confined to 
its own financial problems. The Report contains several references 
‘to the difficulty of remedying major problems due to a lack of 
resources.*! However, the Council often seems content to accept 
these limitations. This is very unfortunate because if the Council 
itself does not argue the case for additional resources for Tribunals, 
it is difficult to see how anyone else will be able to do so 
successfully. 


‘The examples. above give some indication of the limited extent to 
which the Council is willing to assert itself. What they also 
demonstrate is how very little the Council makes use of.one of its 
few opportunities to speak to the public, albeit through the Lord 


29 Ibid. para. 3.1. 

3% Ibid. para. 2.1(2). 

31 Ibid. para. 2.1 (on legal aid in tribunal cases); paras. 3.11 to 3.16‘(on the Director 
General of Fair Trading’s Consumer Credit Licensing functions); paras. 3.19 to 3.25 (on 
Industrial Tribunals); paras. 3.26 and 3.27 (on Lands Tribunal Fees); paras. 3.28 to 3.32 
(on Mental Health Review Tribunals) and paras. 3.45 to 3.47 (on Revenue Tribunals). 
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Chancellor, in its Annual Report. The Council’s ability to produce 
annual and special reports is probably the most important resource 
it has at its disposal. It provides a valuable opportunity to exert 
pressure on decision makers and administrators through public 
exposure of its views, arguments and recommendations. Yet, as 
has been illustrated, the Council. do little more than recite facts 
and make the occasional grumble. Indeed, the Council gives no 
indication that it sees itself addressing a public audience and trying 
to inform, persuade and win support for its ideas. 

These, shortcomings on the part of the Council would. be 
regrettable wherever they occurred. What is doubly unfortunate 
however is that this report marked 25 years of the Council and 
thus provided a golden opportunity for a strong, positive and 
forward-looking report. Tantalisingly, in a section headed “25 years 
of the Council””?.there appears to be a momeritary recognition of 
this opportunity and an intention to seize it. Here, it is reported 
that “to mark the anniversary we invited a number of distinguished 
persons to join us for a general discussion of our work and the 
areas in which we should pursue our efforts in-the coming years.” 
There follows a list of their guests. One reads on, anxious to 
discover the outcome — perhaps the Council’s strategy or plans. for 
the coming years or, at least a list of issues or problems which it 
intends to take up — but one is disappointed. Dynamic and 
informative to the last, the Council comment that “the discussion 
was wide ranging and helpful” — nothing more. 

Let us take just two examples of the kind of issues which could 
have been highlighted in the 25th Report, as a basis for the 
launching of a new campaign or strategy by the Council. Firstly, 
the issue of legal advice and assistance to those appearing before 
tribunals. Here, the Council again gave its support to the 
proposition that legal aid should be available where legal 
representation was permitted, with strict criteria for the type of 
case in which it should be granted.* It-also listed its priorities, if 
only some of the relevant tribunals could be covered. But, the 25th 
Annual Report of the Council would have been a great opportunity 
to rehearse again the arguments for provision of legal aid in 
respect of tribunals and the reasons why, even in the present 
economic climate, it considered a movement in this direction to be 
warranted. In addition, it could have drawn on its wealth of 
experience to demonstrate the kind of problems that arise through 
lack of representation, the injustices this can cause and the reasons 
therefore why representation may be so important. Finally, it could 
have signalled this Report as the start of a concerted effort on its 
part to achieve some progress in this area. 

The second of many examples that could have been chosen, 
concerns the issue of delay. Again, this features as one of the 


2 Ibid. paras. 1.3 to 1.8. 
33 Ibid. para. 2.1. 
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Council’s “Important subjects of the year”** and it comments that 
it has “again been pressing for the elimination of any avoidable 
delays which occur in connection with the sittings of tribunals,”*° 
identifying Industrial Tribunals, Mental Health Review Tribunals 
and the Consumer Credit Licensing functions of the Director 
General of Fair Trading as areas in which it has encountered 
problems.” The Council cannot be faulted for failing to recognise 
the importance of this issue. The problem is however that lying at 
the root of most delays is inadequate resources. But persuading 
government to allocate additional funds simply to reduce delay is 
not easy. Once again therefore, the 25th Annual Report would 
have been an ideal opportunity to spell out the injustice which can 
result from delay and highlight, by reference to cases known to the 
Council, anonymously if necessary, how individuals can be 
prejudiced by it. This could have been the first stage in a “cut out 
delay” campaign, as part of the Council’s new strategy. 

The above analysis of the Council’s performance, as evidenced 
by the 25th Annual Report, may appear a little harsh. It. probably 
does not do justice to the efforts of many of the Council’s members 
and its enthusiastic but small and hard-pressed staff. It also needs 
to be viewed beside instances in which the Council did assert itself. 
One example is the way it seized the opportunity presented by a 
particular incident to highlight the misunderstanding, not to mention 
the injustice to the Council, which can arise from its inability to 
make public the advice it gives when consulted by government.’ 
This was something the Council had asked that it be empowered to 
do in its Special Report on Functions in 1980,” but the government 
had refused to assist. In the incident cited by the Council, the 
government had stated that it had consulted the Council, as it was 
obliged to do, but had not revealed the results of this consultation. 
When reported elsewhere, this had created the misleading 
impression that the Council had approved of the government’s 
action. The Council was powerless to correct this except in an 
annual or special Report. 

Examples of this kind do little, however, to counter the criticism 
levelled against the Council above. A more complete defence of 
the Council’s performance comes from Professor D. G. T. Williams, 
a former member of the Council, writing in Public Law to mark 
the 25th anniversary. Although written before the 25th Annual 
Report, he seeks to explain and justify the approach taken by the 
Council to its work, as evidenced by this and earlier reports. 
Professor Williams comments that “Annual Reports of the Council 


% Ibid. para. 1.2. 

35 Ibid. sub-para. (c). 

36 Ibid. paras. 3.11 to 3.16, 3.28 to 3.32 and 3.19 to 3.25 respectively. 
3 Ibid. para. 2.7. 

38 Ibid. paras. 2.6. 

3 Supra note 2. 

4 Supra note 13. 
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provide only a condensed indication of what has gone on” and that 
people who argue for more frequent special reports sometimes 
underestimate the “constitutional difficulty of having ministers of 
the crown exposed to public sniping by an advisory body.”*! In 
response, it would perhaps be fair to point out that one special 
report in the last 16 years which is now five years old, is hardly 
excessive and that the failure of Annual Reports to do more is the 
Council’s responsibility and one which it has the means to remedy. 
The essence of Professor Williams argument newevet is summed 
up by his assertion that 
“The survival as well as the success of an advisory body 
depends on its sensitivity to the workings of government, and 
it is not defeatist to safeguard future relations (and effectiveness) 
by sensing how far a specific issue should be pressed against 
departmental views.” 


Progress, in other words, is more likely to be made by a “softly 
softly” approach. Taking this approach the Council has been able 
to build up “a strong relationship with the departments” so that “it 
is now common for there to be consultation” on the legislation. It 
has, as a result, been possible for the Council to perform, on a 
voluntary basis, a role which goes well beyond its statutory powers. 
Adopting a more robust line would threaten these relationships 
and the Council’s extended role and therefore its effectiveness. 

It is in the nature of arguments of this kind that they cannot be 
proved or disproved until the alternative approach is taken and its 
effects tested. It is stretching credulity, however, to ask one to 
accept that the Council could not have gone further than it has in 
asserting itself, particularly in its Annual Reports, and perhaps also 
by the use of a few more special reports. One thing that is certain 
is that if the Council wants more publicity it is going to have to 
create it itself, and it will not do so without ruffling the occasional 
feather. With this in mind, after a quarter of a century of existence, 
the Council can be seen to face a choice. Either it will have to 
become more effective in seizing every opportunity to fight for 
what it believes, or it will have to accept that by continuing with its 
low key, “softly softly” approach it will inevitably (and perhaps 
rightly), be confined to the margins of public life and left to carry 
out its limited functions in relative obscurity. For my part, I hope 
that it has the stomach for a fight. 

Owen Lomas* 

^ Ibid. p. 73/74. : 

42 The Functions of the Council on Tribunals 1980 Cmnd. 7805. 

* Supra note 13, p.74. 


“ Ibid. p.80. 
* Lecturer in Law, University of Birmingham. 


NOTES OF CASES 


CUSTODY APPEALS 


Last year it was noted in this journal’ that the Court of Appeal 
was following. an inconsistent line in regard to its power to review 
custody decisions under appeal before it. The House of Lords has 
now attempted to resolve the problem. Briefly, the dispute in G. v. 
G.? was over two children, aged seven and five, whose custody had 
been awarded to the father, largely, it seems, on the basis of the 
favourable view taken by the judge of the father’s 18-year-old 
daughter from a previous marriage, who was devoted to the 
younger children. In the Court of Appeal, Sir John Arnold P. tried 
to reconcile the earlier dicta by distinguishing between the result of 
the case and the method by which it had been reached. To justify 
appellate reversal, it was not enough that the higher court would 
simply have reached a different result. It must believe that the 
result was so wrong that “there must have been an error of 
method.”3, Essentially, the House of Lords upheld this view, 
but the reasoning is lacking in clarity and is susceptible of 
misinterpretation. It is important that this should not happen. 

Lord Fraser of Tullybelton dismissed the suggestion that custody 
appeals were subject to “any special rules” but nevertheless 
indicated that there were considerations present which required 
particular emphasis. There could never be a “right answer” in such 
cases because of their peculiar difficulty, and for that reason there 
might often be “two or more possible decisions,” any of which 
might be taken without being held wrong. Furthermore, in child 
cases, the, policy of terminating litigation was particularly strong 
because its continuation prolonged their state of uncertainty. 
Despite these strong inhibitors against appeals in custody cases, 
situations requiring reversal by the Court of Appeal might arise. 
The, cases had used a variety of phrases (such as “blatant error,” 
“clearly wrong,” “plainly wrong” or simply “wrong”) to indicate 
when this might be done, but they all seemed, to his Lordship, to 
emphasise the point that the appellate court “should only interfere 
when it considers that the judge of first instance has not merely 
preferred an imperfect solution which is different from an alternative 
imperfect solution which the Court of Appeal might or would have 
adopted, but has exceeded the generous ambit within which a 
reasonable disagreement is possible.”* It seems reasonable to 
suppose that the words italicised contain the kernel of the proper 
test now propounded by the House, and will be freely cited. Yet 
Lord Fraser expressly denied that this test was the same as that 


1 (1984) 47 M.L.R. 593, 596. 
2 [1985] 2 All E.R. 225. 
3 (1984) 6 F.L.R. 70, 73. 
2 All E.R. 225, 229 (italics supplied). 
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usually associated with the Wednesbury principles’ which permits 
judicial review where the impugned decision is adjudged to be one 
which no reasonable adjudicator, taking into account the relevant 
circumstances, could reach. Lord Bridge of Harwich stated that the 
line between the proposed test and the Wednesbury principle was a 
“fine one,” the latter being more restricted. But to say that the 
judge below is deemed to have “exceeded the generous ambit 
within which a reasonable disagreement is possible” is surely to say 
no more, nor less, than that his decision was one which no 
reasonable judge could make. 

But all this is to quibble with words. The distinction between the 
tests (if any) is really of small significance compared to a more 
important distinction which seems to be inherent in the opinion of 
Lord Fraser, but is never explicitly made. What is at the heart of 
the problem is the nature of the material brought before the Court 
of Appeal. If objection is taken to that part of the judge’s 
reasoning where he evaluates the witnesses and other actors in the 
case, where he assesses the weight of the evidence and the 
condition of the child (and others), then the appellate function is 
limited and well described by Lord Fraser’s test. As Bridge L.J. 
pointed out in Re F. (a minor: wardship: appeal),® a passage cited 
approvingly in G. v. G., “the reason for a practical limitation on 
the scope of that principle (i.e. reviewing the ‘balancing exercise’ 
by the judge below) where the discretion exercised depends on 
seeing and hearing witnesses is obvious. The appellate court cannot 
interfere if it lacks the essential material on which the balancing 
exercise depended.” But suppose the objection lies not on such 
evaluations but in the enunciated principles which the judge 
brought to bear on his decision. Such a case was B. v. B. (custody)’ 
where the trial judge based his decision on the assertion that “a 
father’s primary role, unless there were strong reasons against it, 
was to work to his full capacity and generate resources to provide 
for the support of the children and himself.” The “essential 
material” is present, and indeed in that case the Court of Appeal 
overturned the decision on the ground that that factor, while 
relevant, should not be treated as conclusive. 

The importance of distinguishing between the principles of the 
decision and their application to the facts is that, if the test 
apparently roundly propounded in G. v. G. were to be applied in a 
case like B. v. B. (custody), it is by no means clear that the 
original decision would have been overturned. Could it be said that 
the trial judge’s opinion on the point of principle “exceeded ‘the 
generous ambit within which a reasonable disagreement is 
possible.”? Certainly, many judges, male and female, have, 


5 Associated Provincial Picture Houses Ltd. v. Wednesbury Corporation [1948] 1 K.B. 
23 ` 


6 [1976] Fam. 238, 266. 
7 (1985) 15 Family Law 29. 
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expressed similar opinions.’ The fact is that this test is inappropriate 
where the dispute is over the correctness of the principles acted on. 
The Court: of Appeal must be free to rule on these principles, even 
if reasonable people might differ about them. This was the position 
in the authority from which Lord Fraser drew his test, almost 
verbatim. It was a 1948 appeal from a registrar’s decision, confirmed 
by Willmer J., varying a former wife’s maintenance to a nominal 
sum upon her remarriage.’ Asquith L.J. observed that “the only 
indication of the principles of approach of the registrar is contained 
in the first two or three lines of a judgment which can hardly have 
exceeded six.” They included the words: “The wife chose to marry 
again.” This did not, Asquith L.J.’ thought, indicate that the 
registrar had considered that remarriage by itself demanded such 
reduction in maintenace, merely that he had considered it to be a 
relevant factor. There is a strong implication that, had he thought 
otherwise, the court would have intervened. Yet that is a matter 
on which reasonable people might differ. Indeed, in 1971 the law 
was changed so that henceforth maintenance to a former spouse 
did terminate automatically on that spouse’s remarriage.'!° Lord 
Fraser’s test must therefore be read subject to the proviso that the 
correct principles have been applied. 

There has been a general judicial reluctance to recognise that 
principles might underlie the determination of custody disputes as 
surely as, for example, in financial disputes (where they are spelt 
out by statute!!) and the attitude has been engendered that these 
cases rest entirely on. “discretion” or the “feel” of the situation. 
The unfortunate feature of the opinions in G. v. G. is that they 
seem to reflect: this attitude. Nevertheless, the distinction between 
principles and their application can be elicited from the decision. 
In his judgment in Re F. (a minor) (wardship: appeal), already 
referred to, which Lord Fraser approved, Bridge L.J. added: 


“If in any discretion case concerning children the appellate 
court can clearly detect that a conclusion, which is neither 
dependent on nor justified by the trial judge’s advantage in 
seeing and hearing witnesses, is vitiated by an error in the 
balancing exercise, I should be very reluctant to hold that it is 
powerless to interfere.” 


Opinions on matters of penciplese seem to fall within the class of 
issue referred to by Bridge L.J. and they should not, therefore, be 
subject to the strictures against intervention which form the bulk of 


8 See Y. v.. Y. (1983) 13 Family Law 150; H. v. H. (child: custody) (1984) 14 Family 
Law 112; B. v. B. (1985) 15 Family Law 119. 

° Bellenden (formerly Satterthwaite) v. Satterthwaite [1948] 1 All E.R. 343. 

10 Matrimonial Proceedings and Property Act 1970, s.7(2). 

1 For a recent admonition to magistrates’ courts that they must make explicit reference 
to these matters, see Vasay v. Vasay, The Times, 13 November 1984. 

12 [1976] Fam. 238, 266. 
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Lord, Fraser’s opinion.’ The implication in this is that judges 
should be more ready than they sometimes appear to be! to make 
explicit the assumptions upon which their decisions in custody 
issues are based. Otherwise the appellate court will be urged to 
make unsatisfactory speculations whether the judge “must have” 
applied a wrong principle. Apart from that, these assumptions are 
matters of genuine public concern, which require open consideration 
and debate, and upon which the appellate courts must take a 
position in order to give adequate guidance to the decision makers 
in the front line. They should not be shielded beneath a “discretion” 
about whose exercise reasonable people might differ. 
JOHN EEKELAAR* 


COMPENSATION ORDERS AND CIVIL LIABILITY 


In R. v. Chappell' the Court of Appeal has established that a 
criminal court may make a compensation order against a defendant 
even though there is no right in the recipient of the order to sue 
the defendant in the civil courts. This is a striking decision. As well 
as being of considerable theoretical interest, it may well have 
significant practical implications. 

The defendant pleaded guilty to three counts alleging offences 
against section 167(1) of the Customs and Excise Management Act 
1979, the particulars being that he recklessly caused to be delivered 
to the Commissioners of Customs and Excise a return of Value 
Added Tax which understated the value of supplies made by 
Pumphall Ltd., a firm trading in carpets and floor coverings, of 
which the defendant was a director. Underpayment of VAT 
totalled over £9,000. The defendant was fined £4,500 and a 
compensation order was made under section 35 of the Powers of 
the Criminal Courts Act 1973 to the value of the sum of VAT 
outstanding. The system of record-keeping used by the firm was 
said by the Court of Appeal to be “chaotic,” the defendant having 
signed inaccurate returns without troubling to look at them. 
Applying the wording of section 35, the Commissioners of Customs 
and Excise had clearly suffered “... loss or damage resulting from 
that offence” to the value of £9,000. On appeal, it was argued on 
behalf of the appellant, who contested the compensation order, 
that such an order was simply a means of enforcing a civil liability 





1 The same conclusion might be drawn from a dictum of Lord Scarman, also approved 
by Lord Fraser, that “the court may not intervene unless it is satisfied either that the 
judge exercised his discretion on a wrong principle or that, the judge’s decision being so 
plainly wrong, he must have exercised his discretion wrongly”: B. v. W. (wardship: 
appeal) [1979] 1 W.L.R. 1041, 1055. In the context of Lord Fraser’s opinion, however, it 
is possible to conclude that “wrong” as applied to “principle” means to have “exceeded 
the generous ambit within which reasonable disagreement is possible.” This, it is 
submitted, would be a mistake. _ 

See re W. (a minor) (1983) 13 Family Law 47; Hoey v. Hoey [1984] 1 All E.R. 177. 

* Fellow of Pembroke College, Oxford. 

! (1985) 80 Cr.App.R. 31. 
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which existed quite independently of that order. Since the party 
liable for the balance of the tax was the company, rather than the 
director, the defendant was under no civil liability for the loss 
sustained by the Customs and Excise. Pumphall Ltd. had, however, 
ceased trading in November 1980 and it was clear that no tax 
would be forthcoming from the company itself. It was further 
argued for the defendant that numerous dicta in cases such as R. v. 
Inwood, R. v. Vivian and R. v. Miller established that “... 
compensation orders should certainly not be used where there is 
any doubt as to the liability to compensate ....”? The Court of 
Appeal regarded the second argument merely as a particular aspect 
of the first, and then proceeded to reject the first. 

The Lord Chief Justice observed that while in general a 
compensation order would be used by the courts as a quick and 
easy means of granting a remedy to the victim without the expense 
of resort to civil proceedings, it is not the case that “... the 
criminal remedy is the mirror of an underlying civil remedy.” He 
said “It does not follow that because it is envisaged that in many, 
or indeed most, cases the criminal remedy would be exercised 
against the background of a potential action in the civil courts, an 
intention must be inferred to make that remedy conditional on the 
existence of a civil cause of action.” 


The decision in R. v. Chappell makes it clear that the real 
purpose of a criminal court in making a compensation order is 
simply to compensate for “any personal injury, loss or damage” 
which can fairly be said to have resulted from the offence. The 
purpose is not to short-circuit civil procedure as such, though this 
will often be an associated benefit for the recipient. In exceptional 
cases like R. v. Chappell the recipient will obtain compensation 
which would otherwise be unavailable. 

The Report of the Advisory Council on the Penal System in 
1970, upon which the existing powers of the criminal courts to 
order compensation are based,’ did discuss the possibility of 
compensation being ordered in relation to consumer protection 
legislation, the Factories Acts and the Food and Drugs Act where 
no civil liability might exist, but the matter was never adequately 
dealt with by Parliament. In an article published in 1979, Professor 
Atiyah drew attention to this omission‘: 

“In the House of Commons debates ... the matter was 
debated! at some length on the Committee Stage of the Bill. 
Indeed the Opposition ... tabled several amendments the 
object of which was to ensure that compensation orders were 
not made where there was no civil liability. These amendments 


2 Respectively, (1975) 60 Cr.App.R. 70, [1979] 1 All E.R. 48, and (1979) 68 Cr.App.R. 
56 


3 Reparation by the Offender (1970) HMSO. 
4 Atiyah [1979] Crim.L.R. 504, 508. 
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were eventually withdrawn though the Government Ministers 
never adequately answered (the) point that many anomalies 
would arise if: compensation orders could: be made where no 
civil liability existed.” : 


The provisions became law without this matter having been 
resolved. The most extensive discussion of the point is provided by 
the Scottish Dunpark Committee? which recommended the 
introduction in Scotland of a system of compensation orders 
broadly parallel to that in England and Wales. The Committee 
decided on balance that it was better not to restrict compensation 
ordėrs to cases where there was civil liability, because this would 
entail criminal courts having to decide the (often difficult) question 
of whether a relevant provision afforded a civil remedy or not. 
This is a telling point, more particularly in relation to the 
jurisdiction of magistrates, but of course R. v. Chappell is not 
confined to cases where there is uncertainty over the existence of a 
civil remedy. The decision entails that a compensation order may 
be made even where it is -quite clear that no civil action is 
available. The Dunpark Committee: also thought that it would be 
unfair to discriminate against consumer-victims because the criminal 
offence committed against them by a supplier-offender (e.g. under 
the Trade Descriptions Act) did not also involve civil liability. This 
view appears to be reflected in the Criminal Justice (Scotland) Act 
1980.° In England, the Hodgson Committee? briefly considered the 
point and concluded (wrongly, as it now turns out) that dicta in the 
decided cases on compensation orders meant that no’ such order 
could be made where no civil liability existed. The Committee 
expressed its support for the narrow view, emphasising that 
compensation orders “are intended to short-circuit the procedures 
of the civil system.”* There was no direct authority on the point 
prior to R. v. Chappell and academic views were divided.’ ` 

Why is this issue so controversial? There seem to be two related 
reasons. The first is that in England it is rather difficult to predict 
whether criminal liability will bring with it a corresponding right of 
the victim to sue the offender in the civil courts, and the second is 
the ambivalent nature of compensation orders, which contain 
within them conflicting elements of compensatory’ and penal 
thinking. In some countries, such as’ France, it is regarded as 
obvious that if a defendant can be punished by the state then he 
can be sued by his victim. In England, however, ‘civil liability does 





5 Reparation by the Offender to the Victim in Scotland (1977) Cmnd. 6802, paras. 7.10- 
7.17. : i Pg 
$ Gordon, The Criminal Justice (Scotland) Act 1980 (1981), pp.76-77. 
7 The Profits of Crime and their recovery (1984) Cambridge Studies in- Criminology 
Vol. LII. : 

8 At pp.61-62. See Wasik [1984] Crim.L.R. 708, 713-714. 

° It was left open by the Court of Appeal in Lester (1975) 63 Cr.App.R. 144; compare 
Atiyah [1979] Crim.L.R. 504 with Brazier [1977] Crim.L.R. 710, 718. 
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not even stretch to cover all common law criminals” and it is far 
less comprehensive in relation to statutory offences. It is often 
difficult to determine whether breach of a particular statutory 
provision will lead to civil liability, where Parliament has not 
specifically said that it does"! or does not." Weir suggests that to 
the extent that the civil courts interpret the supposed intention of 
Parliament where this is unclear, it seems that liability will be more 
likely where physical injury was incurred and the defendant was 
clearly at fault. 

Offences under the Trade Descriptions Act 1968 give no civil 
remedy as such and while in some cases there may be liability on 
the contract of sale or for misrepresentation this will not always be 
the case.'* There is the offence of selling a car in an unroadworthy 
condition contrary to section 60 of the Road Traffic Act 1972. If 
the car was sold in the course of business, there would be a civil 
action available for breach of the implied terms of merchantability 
or fitness for purpose, but there would be no civil liability if the car 
was sold by the defendant privately.’° A more spectacular possibility 
is in relation to the offence of perjury. The implication of R. v. 
Chappell is that the perjurer who is believed and ‘causes the 
incarceration of an innocent person can be required to pay 
compensation to that person by the criminal court when he is 
eventually convicted of perjury. Yet the victim could not sue the 
perjurer.’° 

The practical implication of R. v. Chappell, then, is that lawyers 
must now be aware. that in circumstances such as those mentioned 
above, a party injured or suffering loss as a result of a criminal 
offence may. be able to receive compensation from a criminal court 
which could.not be obtained from a civil court. This, of course, has 
important implications for prosecution. policy.. To what extent 
should the legitimate interests of the victim to be compensated by 
the offender weigh in the decision to prosecute, particularly if it 
seems that lack of prosecution would leave the victim entirely 
without remedy? . . 

The decision certainly improves the position for some potential 
claimants, since it opens up the possibility of a new avenue for 
compensation. On the facts of the case itself, it seems that it might 
provide a useful way of avoiding the defendant hiding behind the 
shield of a company which has now ceased trading, always provided 
that personal liability of the fraudsman could be established. For 
the victim, a,compensation order may well compare favourably to 
a civil claim. The determination of liability may well be made more 





10 Fg. perjury: Hargreaves v. Bretherton [1959] 1 Q.B. 45. 

11 E.g. Control of Pollution Act 1974, s.88. 

12 E.g. Safety of Sports Grounds Act 1975, s.13. 

13 Weir, A Casebook on Tort, 5th ed. (1983), Ch.3. 

14 See Review of the Trade Descriptions Act 1968 (1976) Cmnd. 6628. 

i Nor for breach of statutory duty: Badham v. Lambs [1946] 1 K.B. 45. 
See n.10. : 
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speedily by the criminal court and would be obtained at no expense 
to the victim. Rules of causation and remoteness may be somewhat 
relaxed” and the standard of proof may be lower.!® If a financial 
penalty is imposed by the court, a compensation order has priority 
where the defendant is of limited means.!° More severe methods of 
enforcement can be used than against civil debtors, such as seizure 
of funds found in the defendant’s possession, as well as the 
ultimate threat of imprisonment.” On the other hand a compensation 
order, unlike, at least in theory, an award of damages, is crucially 
dependent upon the defendant’s ability'to pay. It may also be 
ruled out if a custodial sentence is given for the offence, or where 
the facts or quantum are disputed to the extent that the criminal 
court finds itself unable to embark on a complex enquiry into 
compensation.”! ae 
R. v. Chappell could operate harshly, however, against some 
defendants, particularly in cases of strict liability. It is always 
possible that a defendant can be found guilty of such an offence 
although he has minimal culpability. This is found highly 
objectionable by many criminal:law commentators and a traditional 
response to the criticism has been that in these cases prosecutors 
will exercise their discretion and not proceed. It has been suggested, 
above, that the prosecution decision could be affected by the wish 
to secure the only available remedy for a person suffering loss or 
damage resulting from an offence. It may be that the existing 
limitations on civil liability which are in effect undermined by R. v. 
Chappell do reflect the level-of blameworthiness of such defendants. 
As Weir says”: l i 
“It is one thing to make a person pay a small fine and quite 
- another to make him pay for all the consequences of his 
conduct, especially if the fine is so small that it is exacted even 
if he is not really to blame at all. Futhermore, since the 
common law of tort already holds people liable if their 
unreasonable behaviour causes physical harm, the only result 
of imposing liability on statutory offenders would be to make 
people pay when t ey have behaved -quite reasonably or have 
caused only financial harm to strangers.” 


The Lord Chief Justice observed that in a case of strict liability 
without fault on the part of the defendant the criminal court had a 
discretion to take account of the absence of culpability in deciding 
whether a compensation order ought to be made.” 

All this, of course, is merely a further variation of the 
fundamental conflict between compensatory and penal principles 
inherent in compensation orders made by the criminal courts. 

, oe 4% MarTIN WASIK* 


” R. v. Thomson Holidays [1974] Q.B. 592. 

18 (1985) 80 Cr.App.R. 31, 35. 

19 Criminal Justice Act 1982, s.67. 

2 Magistrates Courts Act 1980 s.76; Bunce (1977) 66 Cr.App.R. 109. 

21 Kneeshaw [1975] 1 Q.B. 57; R. v. Chambers (1981) 3 Cr.App.R.(S) 318. 
2 At p.150. ' : > ot 

* Lecturer in Law, Manchester University. 
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LICENCES: TRADITIONAL LAW REVIVED? 


Woven into the House of -Lords’ recent ruling in Street v. 
Mountford' that the traditional distinction between a lease and a 
licence be restored are two themes which merit further attention. 
The traditional understanding is, in counsel’s words, that “an 
occupier of land for a term of years at a rent is a tenant providing 
the occupier is granted exclusive possession.” Assertions to the 
contrary, that exclusive possession is consistent with a licence 
where the “nature and quality” of the occupancy is “personal” are 
overruled, since, as Lord Templeman said in giving their Lordships’ 
decision, “If exclusive possession at a rent for a term does not 
constitute a tenancy then the distinction between a contractual 
tenancy and a contractual licence of land becomes wholly 
unidentifiable.” To make the point absolutely clear he adds, 
speaking of Shell-Mex & B.P. v. Manchester Garages? that “the 
agreement was only ‘personal in its nature’ and created a ‘personal 
privilege’ if the agreement did not confer the right to exclusive 
possession, of the filling station. No other test for distinguishing 
between a contractual tenancy and a contractual licence appears to 
be understandable or workable.” 

We could happily conclude, then, that all we need ask is whether 
the right to exclusive possession has been conferred, judging 
whether the various privileges of entry, inspection and repair 
reserved by the owner are mere servitudes, or whether, as may 
have been, the case in Manchester Garages, they are so extensive as 
to amount to shared possession. This may be difficult in any 
particular case, but the exercise is no different in kind from that 
used to distinguish easement from possession in Copeland v. 
Greenhalf.? 

What is left unclear is the relation of facts to rights: 

“Exclusive possession is of first importance in considering 
whether an occupier is a tenant; exclusive possession is not 
decisive because an occupier who enjoys exclusive possession 
is not necessarily a tenant. The occupier may be lodger or 
service occupier or fall within the other exceptional categories 
mentioned by Denning L.J. in Errington v. Errington.” 


It is possible, just, that here Lord Templeman is summarising a 
passage from Addiscombe Garden Estates v. Crabbe* which he has 
just quoted, but since the content is not quite the same this seems 
unlikely. Moreover, the “lodger” theme forms a crucial part of the 
judgment’ since, we are told, it was by failing to ask whether the 
occupiers in Somma v. Hazlehurst? were lodgers or tenants that the 


1 [1985] 2 W.L.R. 877; see Nic Madge, Legal Action, June 1985, 77-79. 

2 [1971] 1 W.L.R. 612. 

3 [1952] Ch. 488. 

4 [1958] 1 Q.B. 513. 

5 [1978] 1 W.L.R. 1014, “disapproved” for the headnote writer in W.L.R., “overruled” 
according to [1985] 2 All E.R. 289. 
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Court of Appeal there reached the wrong answer. Furthermore, 
“as I understand the decision in the Abbeyfield case the court came 
to the conclusion that the occupier was a lodger and was therefore 
a licensee not a tenant,” which implies that lodgers are simply a 
category of licensee. So if the passage quoted above is not just a 
summary from other cases, it follows that licensees may enjoy 
exclusive possession after all. >. . . ` ' 

It becomes apparent on clóser reading, however, that the 
“lodger” test is intended for a quite different purpose, to limit the 
sorts of servitude reserved by the landlord which are capable of 
denying exclusive possession to the tenant. “The occupier is a 
lodger if the iandlord provides attendance or services which require 
the landlord or his servants to exercise unrestricted access to and 
use of the premises.” So in Somma v. Hazlehurst “the landlord did 
not provide services or attendance and [therefore?] the couple 
were not lodgers but tenants enjoying exclusive possession.” What 
appears to have happened in Street v. Mountford is that their 
Lordships have decided to return to the “traditional” test, but have 
tried to amalgamate two traditional tests, one a conceptual one 
demanding an analysis of possession and servitude, the other a 
social one demanding an analysis of lodgers. 

To follow the latter test appears to be a, quite unnecessary 
complication, for three reasons. First, there is a tension between 
Lord Templeman’s initial description of a lodger as one enjoying 
exclusive possession but not the status of tenant, and his subsequent 
usage of the term, both in distinguishing cases and formulating 
propositions, to denote occupiers who lack exclusive possession 
because of the extent of their landlords’ reserved powers. Second, 
the social definition of lodgers changes from time to time. Thus, 
for example, for much of the nineteenth century it seems to have 
been assumed that lodgers had neither their own door to the 
lodgings nor a key to the common door. This observation became 
elevated into a legal test to distinguish lodgers/licensees from 
tenants but, predictably, led to such arbitrary results that it was 
later abandoned.® This however took several decades, and left the 
judges in a fruitless search for other social criteria to replace the 
discarded one, giving rise to a “very vexed question” ultimately 
solved only by leaving each case to be determined on its facts. This 
in turn creates a danger that the test based upon the social 
criterion will shift from being a limitation on those landlords’ 





® Contexts varied from parochial settlement (e.g. R. v. North Collingham (1823) 1 B. 
& C. 578, R. v. Chediston (1825) 4 B. & C. 230, R. v; St. Nicholas, Rochester (1834) 5 
B. & Ad. 219), to the Statute of Frauds (e.g: Wright v. Stavert (1860) 2 El. & El. 721), 
to the extremely complicated and much litigated questions of rating and eligibility for the 
franchise (e.g. Smith v. Overseers of St. Michael’s, Cambridge (1860) 3 El. & El. 383, 
L.N.W.R. v. Buckmaster (1874) L.R. 10 Q.B.,70 & 444, Bradley v. Baylis -(1881) 8 
Q.B.D. 195). There was a late flurry in Helman v. Horsham Assessment Committee 
[1949] 1 K.B. 62 & 375. oe : 

7 Jessel M.R. in Bradley v: Baylis, above. 
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servitudes capable of negativing exclusive possession and become 

instead a limitation on the nature and quality of the exclusive 

possession sufficient to qualify the occupiers as tenants, in precisely 

_ the same way that “nature and quality” was used in cases overruled 

: in Street v.:Mountford. There is ample illustration of this tendency, 
from the cryptic assertion that “lodger” denotes “... a personal 
relation of:some one lodging somewhere with somebody,”® to the 
elaborate: - 


“It is! reasonably clear that the mere right of exclusive 
occupation, although of a very considerable part of the 
dwelling house, is not inconsistent with the existence of 
the relation of landlord and lodger, nor does the fact that the 
landlord does not either by himself or his agent sleep or reside 
in the'‘house prevent the existence of that relation; so also the 
nature or extent of the landlord’s enjoyment of the portion of 
the house retained by him or the separate and uncontrolled 
power of ingress and egress granted to the respondent by the 
use of a door other than the front or shop door will not 
prevent the existence of the relation. Neither is it material that 
the landlord does not render any service to his: tenant. All 
these are matters which may be taken into consideration for 
the purpose of answering the question to be decided, but they 
are all consistent with the retaining of such control and 
dominion over the house by the landlord as is usually retained 
by masters of houses let in lodgings as distinguishable from 
landlords absolutely letting the tenements, and that retention 
of control and dominion indicates the existence of the relation 
of landlord and lodger between himself and his tenants.”° 
: [ 1 
' Jnexorably, we arrive where we started: 
“A lodger who has no separate apartment is generally only a 
licensee. Whether an occupier of a single room in a house isa 
tenant or a licensee depends primarily on the nature ‘and 
quality of the occupancy. If it was intended that he should 
have some interest in the room, he will generally be a tenant. 
If it was intended that he should merely have a personal 
ermission to occupy the room, he will generally be a 
icensee.”!° l 


The third reason for doubting the utility of the distinction is that 
it does not operate outside residential occupancies. In cases like 
Manchester Garages, for example, the question is, and should be, 
the conceptual one, whether the extent of the powers and privileges 
reserved is so great as to negative a claim to exclusive possession. 
The reason for reserving the powers and privileges is irrelevant. 
But if Lord Templeman is followed, then a clause sufficient in a 





8 Lindley L.J. in Morton v. Palmer (1882) 51 L.J.Q.B. 7, cf. Toms v. Luckett (1847) 5 
C.B. 23, per Maule J. 

9 Field J. in Ness v. Stephenson (1882) 9 Q.B.D. 249. Though this case concerned a 
protective statute, the Lodgers’ Goods Protection Act, the case law was too tangled for 
protective considerations to play much part. 7 

10 Hill and;Redman, The Law of Landlord and Tenant, 17th edition, 1982, para. 7. 
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case like Manchester Garages to render the agreement a licence 
would not be sufficient in a residential case unless it could be 
categorised as “attendance or services,” which seems to turn on its 
being to the occupiers’ benefit rather than to the owners’. These 
seem to be anomalies and dangers which should not be brought 
into the law without good reason. ° 

What that reason is emerges from the analysis of Somma v. 
Hazlehurst as involving a “sham device.” If the question were only 
whether exclusive possession had been granted, then the key issue 
would be whether the power to introduce a further occupier into 
the premises negatived exclusive possession in the same way that 
some privileges reserved to the owner might cross the line from 
servitude to joint possession. It is quite plausible that a court might 
hold that it did, and that since the rest of the document contained 
nothing to contradict such a prima facie analysis, then the document 
would have created only a licence. But by stipulating that only 
those servitudes necessary to give effect to “attendance and 
services” negative a tenancy, Lord Templeman is able to find 
“shamness” in the parties’ having used licence language in a 
document not obliging the landlord to perform such services. 

The only other way in which the document in Somma v. 
Hazlehurst could have been labelled a sham, which, we are told, 
courts must be astute to detect, would have been to stress the 
contrast between the expectations of the parties and the terms of 
the document. It might be possible to do this in a case like 
Demuren v. Seal Estates," exercising a jurisdiction akin to 
rectification, but in Somma v. Hazlehurst the document did 
accurately reflect the parties’ understanding of what would finally 
appear on paper between them. The court, in order to call this a 
sham, has to take the further step of stipulating that agreements to 
be secure from judicial rewriting must reflect, not only what the 
parties thought that they were agreeing but also the way in which 
they thought the agreement would subsequently operate. It would 
be entirely understandable that if their Lordships wanted to 
overrule Somma v. Hazlehurst they would choose the former route 
as doing less damage than this one. Unfortunately it is not clear _ 
that they did not choose both, since Lord Templeman also says, 


“If the landlord had served notice to quit on H to leave and 
‘had required S to share the room with a strange man, the . 
notice would only have been a disguised notice to quit on both 
H and S. The room was let and taken as residential 
accommodation with exclusive possession in order that H and 
S might live together in undisturbed quasi-connubial bliss 
making weekly payments. The agreements signed by H and S 
constituted the grant to H and S jointly of exclusive possession 
--at a rent for a term for the purposes for which the room was 


11 (1978) 249 E.G. 440, — 
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taken and the agreement therefore created a tenancy.” (my 
italics) | 


` From this it is only a short step to saying that the expected fact of 
exclusive possession (at a rent, for a term) is all that is needed, 
irrespective ‘of contrary terms in a written “agreement.” If this road 
is to be avoided, but if Somma v. Hazlehurst is to be overruled, 
and if, as the House of Lords maintains, the existence of the Rent 
Acts does not alter the construction of agreements, then the only 
‘ solution is to stipulate that only those rights reserved in agreements 
with “lodgers” negative exclusive possession, no matter what 
problems this might cause. 

The second theme to raise doubt is Lord Templeman’s consistent 
assertion that “to constitute a tenancy the occupier must be granted 
exclusive possession for a fixed or periodic term certain in 
consideration of a premium or periodic payments” (my italics). This 
completely novel and unsubstantiated claim would make the lease 
unique among the estates and tenures known to the law: it would 
be the only one that could be created only by sale. One’s first 
reaction is to dismiss such heterodoxy as a simple logical drift from 
the unexceptionable proposition that a tenancy “includes a term 

. in possession at a rent” via the reasonably acceptable “an 
occupier of land for a term at a rent is a tenant ...”, but, sadly, 
this will not do. For, like the “lodger” theme, so the rent theme i is 
used to distinguish cases that might appear to stand in the way of 
their Lordships’ reassertion of the traditional distinction between 
leases and: licences. So the absence of consideration is used to 
explain why Booker v. Palmer and Cobb v. Lane were cases where 
no tenancy could, in law, have existed and why therefore they can 
be no authority on the “quality” of occupancy necessary for a 
tenancy to exist." This, with respect, was quite unnecessary. Given 
that the landlord and tenant relationship was not created by formal 
or parol demise, one turns to see whether in equity there is the 
near-equivalent, a specifically enforceable contract. To this inquiry, 
the absence of consideration and the absence of an intention to 
contract are conclusive. Alternatively, a common law tenancy by 
possession could have arisen; but this requires actual payment of a 
rent. That'disposes of both cases, and though it may have taken 
longer to spell out than their Lordships’ elision (if that is what it 
is), it avoids the heresy of making consideration definitional. 
Marcroft Wagons v. Smith’ is difficult on any analysis,‘but if Lord 
Templeman is right to explain it away as a case where no 
agreement was reached, then presumably the payments made were 
not “rent” either. A further advantage of not making consideration 
definitional is to avoid equating a lack of intention to create 
contractual relations with a lack of intention to create any legal 





2 (1942) 2 All E.R. 674 and [1952] 1 T.L.R. 1037, respectively. 
[1951] 2 K.B. 496. 
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relations, which would assume that a non-contractual licence is not 
a legal relation — as Lord Templeman does throughout. Such an 
assumption is quite unnecessary, may do damage to thé future 
development of the law of licences, and is at odds with rigorous 
analyses of legal relations like Hohfeld’s.’* It is to be hoped that 
this theme in Street v. Mountford may simply be regarded as an 
aberration." : 
STUART ANDERSON* 


CRIMINAL INTENTION — A New DEFINITION? 


AMIDST the controversy surrounding the redefinition of the word 
“reckless” started in Caldwell' little has been said about the 
meaning of one of the other words hitherto often discussed which 
relates to mens rea in criminal cases. Now, however, in the recent 
case of Moloney? the House of Lords have grappled with the 
confusion surrounding the meaning of the word “intention.” The 
purpose of this note is to consider the changes in the law brought 
about by the decision and to show that the concept of intention has 
been significantly redefined. oo 

It has been 10 years since the House of Lords directed their 
minds to the problem of Mrs. Hyam’s case.* The facts are now well 
known. D. was jealous of Mrs. Booth (P.) because she believed 
that P. was about to marry Mr. Jones, D.’s former lover: D., 
therefore, set fire to P.’s house while P. and her three children 
were sleeping. D. was subsequently charged with the murder of the 
two children who died in the blaze, but pleaded not guilty on the 
ground that she had only intended to frighten P. and did not, as a 
result, have the mens rea of murder, namely malice aforethought. - 

D. was convicted, but appealed against the direction given to the 
jury by Ackner J. on the question of intent. The learned judge had 
stated that the necessary intent was established if the jury was 
satisfied that when the accused set fire to the house she knew it 
was highly probable that this would cause’ (death or) serious bodily 
harm. 

The case came before the House of Lords in the form of a 
certified question: “Is malice aforethought in the crime of murder 
established by proof beyond reasonable doubt that when doing: the 
act which led to the death of another the accused knew that it was 





14 Hohfeld, (1917) 27 Yale L.J. 66, 92-100; C. E. Clark, Real Covenants and Other 
Interests “Running with Land,” 2nd ed. (1947), ch.II; and compare III Powell on Real 
Property p.34-294. i 7 

© See, e.g., Woodfall, Landlord and Tenant, Vol.-I, paras.’ 1-0679 and, especially, 1- 
0689; also para. 1-0674 illustrating that, contrary to Lord Templeman’s apparent 
assumption, the relationships of landlord and tenant and vendor and purchaser are not 
always mutually exclusive. i 

* Fellow of Hertford College, Oxford. 

1 [1981] 1 All E.R. 961. 

2 [1985] 2 W.L.R. 648. 

3 [1975] A.C. 55. 
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„highly probable that that act would result in death or serious bodily 
harm?” The appeal was dismissed with Lords Diplock and 

‘Kilbrandon dissenting. 

The central issues in Hyam included the question whether malice 
aforethought was satisfied by the foresight of the probability (or 
high probability) of consequences and, if so, whether this was 
because such foresight was a type of intention, or because malice 
of aforethought was not limited to intention. Their Lordships also 
‘discussed the degree of harm which a defendant had to foresee 
(death or merely grievous bodily harm), whether the defendant’s 
act had to be “aimed at someone” and whether the test of foresight 
should be objective or subjective. 

Five different judgments were given answering the problems in 
varying ways and, as a result, it is difficult to pin-point the ratio 
decidendi of the case. For example, Lord Cross was not prepared 
to commit himself but, on the basis that Vickers* was correctly 
decided, thought that malice aforethought was satisfied if D. 
foresaw the probability of a consequence. Foresight of a high 
probability ,was unnecessary and foresight of a probability of 
grievous bodily harm constituted sufficient mens rea for murder. 

Lord Diplock dissented from the majority view on the ground 
that he thought that foresight of death, and not merely serious 
bodily harm, was an ingredient of malice aforethought. This view 
has now been rejected in Cunningham. However, Lord Diplock 
did say that,he accepted Ackner J.’s direction so far as it concerned 
foresight of a high probability. Indeed, it may be noted that in the 
later case of Lemon® Lord Diplock said that he thought that Hyam 
had laid down a general rule as regards intention and that it had 
decided that intention included the state of mind of one who, when 
he does an act, is aware that it is likely to produce a result, but is 
prepared to take the risk that it may do so. 

_ Lord Hailsham (who also gave a short judgment in Moloney) 
answered the questions in Hyam in a slightly different way. He 
said that malice aforethought consisted of an intention to do one of 
three things: (i) kill; (ii) cause grievous bodily harm; or (iii) expose 
a potential victim to a risk which D. knows entails a serious risk of 

death or grievous bodily harm. Lord Hailsham added, too, that 
before an act could be murder it must be “aimed at someone” as 
explained in D.P.P. v. Smith.’ This qualification was included in 
that case in order to: exclude from liability for murder the person 
who caused death by dangerous driving. It is doubtful whether it 
was necessary for Lord Hailsham to include the same qualification 
in Hyam since he accepted, in any case, that the test of foresight 
was subjective (so excluding dangerous drivers). ' 


4 
5 
6 
7 


2 Q.B. 664. 

2 All E.R. 863. 

1 All E.R. 898. 
A.C. 290, at 327. 
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Viscount Dilhorne felt that foresight of high probability amounted 
to intention and therefore also satisfied malice aforethought, but 
was not prepared to decide whether the test of foresight was 
objective or subjective. In his Lordship’s opinion, foresight of 
grievous bodily harm was clearly sufficient to amount to malice 
aforethought. Finally, Lord Kilbrandon agreed briefly with Lord 
Diplock that the defendant must foresee some injury which is 
likely to cause death if murder is to be proved. 

It can be seen from the above that the law in this area was far 
from precise. It was unclear whether “malice aforethought” was a 
term embracing a concept wider than mere intention and there was 
a strong argument that Lord Hailsham’s definition of intention and 
Lord Diplock’s definition. of malice aforethought both came close 
to overlapping with the concept of recklessness in the sense of 
conscious risk-taking (although no-one in Hyam used the word 
recklessness itself). 

The events giving rise to the need to reconsider the law laid 
down in Hyam were accepted by Lord Bridge, who delivered the 
main judgment, as involving “a tragic story.” D. was on leave from 
the army staying with his mother and stepfather and was extremely 
fond of his stepfather. After a family celebration, D: stayed up 
drinking with his stepfather and according to his statement, had a 
race against his stepfather to load up two shotguns. D. finished 
loading first but his stepfather claimed that D. did not have thé 
guts to pull the trigger. As D. put it: “I didn’t aim the gun. I just 
pulled the trigger and he was dead.” D. denied having mens rea, 
his evidence consisting of statements such as: “I never deliberately 
aimed at him and fired intending to hurt him or to aim close to 
him intending to-frighten him” and “In my state of mind I never 
considered that the probable consequence of what I might do 
might result in injury to my father.” 

In spite of this, D. was convicted of murder. The judge gave to 
the jury the accepted direction on ‘intent contained in Archbold 
and thought to represent the law: “When the law requires that 
something must be proved to have been done with a particular 
intent, it means this: a man intends the consequence of his 
voluntary act (a) when he desires it to happen and (b) when he 
foresees that it will probably happen, whether he desires it or not.” 
When the jury sought further guidance, the judge explained 
intention in terms such that Lord Bridge (with whom the other 
four members of the House agreed) felt that the minds of the jury 
had not been properly directed to the central issue (whether the 
inevitable consequence of his act was present to D.’s mind) and the 
verdict was, therefore, unsafe and unsatisfactory. 

Having decided the case in this way, his Lordship felt it the duty 
of the Court to attempt to clarify and simplify this complex area of 
the law. A number of clear statements of principle can be distilled 
from the speech of Lord Bridge which effectively amount to a set 
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of new guidelines on intention. According to the House of Lords, 
the term “malice aforethought” is a wholly inappropriate phrase to 
use for the mental element of murder. What had to be proved was, 
since Vickers, either an intention to kill or an intention to do 
grievous bodily harm. Even a high degree of recklessness cannot 
furnish the-necessary element in the crime of murder.® 

The result of these comments is that any views expressed in 
Hyam that malice aforethought is wider than the concept of 
intention must be treated as inaccurate. With respect to Lord 
Bridge, his comment that no-one had yet suggested that recklessness 
could constitute the mens rea of murder is questionable. It is 
certainly arguable that the House of Lords decided in Hyam that 
subjective recklessness (i.e. conscious risk-taking) did constitute the 
mens rea of murder, although they may have described it in 
different terms. Lord Bridge himself was unable to accept as part 
of the mens rea the category included by Lord Hailsham in Hyam, 
namely an intention to expose a potential victim to a serious risk. 
In his Lordship’s opinion, this came “dangerously near to causing 
confusion” with the definition of recklessness as identified by Lord 

_Diplock in Lawrence.’ It was in this way, perhaps, that Lord 
Bridge avoided the necessity of “overruling” Hyam. According to 
his Lordship, Lord Hailsham had merely caused confusion with 
recklessness, but had not meant to include it in the definition of 
malice aforethought. 

It must now be taken that if Hyam decided that recklessness 
sufficed. for malice aforethought, Moloney has overruled the earlier 
decision. One thing which is clear from Moloney is that the 
certified question asked whether foresight of probability was 
something quite separate from intention, amounting to an extra 
element in the .mens rea of murder. This question has been 
answered with an emphatic 5:0 no. Thus, nothing less than 
intention will now constitute the mens rea of murder. 

Lord Bridge also rejected the view that an act must be “aimed at 
someone” before that act could amount to murder. If that view 
were adopted, more doubts would be created than resolved.'° 
Thus, if a terrorist plants a bomb in a public building giving timely 
warning to enable the public to be evacuated and the bomb 
disposal expert is killed when the bomb explodes, the act might be 
‘said not to: be aimed at the bomb disposal expert. It is worth 
pointing out that, under the previous law, the act only needed to 
be directed, at someone, and did not need to be directed at the 
bomb disposal expert himself. It would also seem possible to 
construe the planting of the bomb as an act aimed at all those 
people who needed to be evacuated. The illustration used may not, . 
therefore, be the most obvious. Lord Hailsham was content to 


8 [1985] 2 W.L.R. at 658. , 
> [1982] A.C. 510. 
10 [1985] 2 W.L.R. at 665. 
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accept the removal of the limitation in view of the requirement 
that an intention to kill or do serious bodily harm is now required 
to constitute murder. It was also noted above, that it is doubtful 
whether the limitation was necessary after Hyam, which decided 
that the test of foresight was, in any case, subjective. 

The judgment in Moloney also states that the decision in Smith, 
that the presumption that a man intends the natural and probable 
consequences of his acts is irrebutable, had been overruled by 
section 8 of the Criminal Justice Act, 1967.1! It is to be noted that 
some doubt” had been cast on the exact status of Smith since, 
technically, section 8 relates to how intention must be proved, 
while Smith, arguably at least, laid down a substantive rule of law 
that there is no need to prove actual foresight on a murder charge, 
if death or grievous bodily harm were the natural and probable 
consequences of D.’s acts. It has therefore been suggested that 
section 8, being a legislative amendment to a rule of evidence, had 
not overruled Smith at all (although this was the legislative intent) 
since Smith decided that murder was a crime in which intention 
need not be proved at all and section 8 merely states how intention 
is proved, where it is necessary to it to be proved. Whatever the 
position before Moloney — and certainly Hyam conflicted with 
Smith — this issue must, in the light of Lord Bridge’s comment, be 
taken to have been settled once and for all. 

The general rule is that, in a crime of specific intent, the judge 
should henceforth avoid any elaboration or paraphrase of what is 
meant by intent.’ There will, of course, still be cases where it will 
be necessary to direct a jury as to the meaning of intention. In 
these rare cases, the jury should be asked to consider two questions. 
First, was the relevant consequence “a natural consequence of 
the defendant’s voluntary act?” Secondly, did the defendant foresee 
that consequence as being a natural consequence of his act? Only 
if both questions are answered in the affirmative is it a proper 
inference that he intended the consequence. It is made clear by 
Lord Bridge that foresight of consequences is now relegated to the 
law of evidence, for intention can be inferred from such foresight — 
but not irrebutably presumed. Hence the words: “... foresight of 
consequences, as an element bearing on the issue of intention in 
murder, or indeed any other crime of specific intent, belongs, not 
to the substantive law, but to the law of evidence.” 

It is, questionable whether juries will be able to distinguish easily 
between foresight and intention. Thus, Lord Bridge states that if 
both questions put to the jury are answered yes, the jury may 

properly infer that D. intended the consequences of his acts. If 


1 [1985] 2 W.L.R. at 660. 
12 For example, see Smith and Mogan; Criminal Law, (Sth Edition) pp.295-296. 
a [1961] A.C. at 327. 

1985] 2 W.L.R. at 664. 

1985] 2 W.L.R. at 666. 
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they may only infer intention (but may not presume intention) this 
means that D. may foresee a natural consequence and yet be held 
hot to intend that consequence: to hold otherwise would be to 
conclude that foresight of a natural consequence is intention. Yet it 
is far from éasy to imagine circumstances where a presumption of 
intention would not be suitable where D. foresees the natural 
consequence, of his acts. 

The words “natural consequence” were chosen by his Lordship 
because the word “natural” conveys the idea that “in the ordinary 
course of events a certain act will lead to a certain consequence 
unless something unexpected supervenes to prevent it.” This is 
perhaps the most problematic part of the speech. The exact meaning 
of the words: “natural consequence” could now, presumably, become 
the subject of the same scrutiny as were the words “highly 
probable.” It seems possible that the controversy will now revolve 
about the chain of causation. How “natural” must a consequence 
be? Does the fact that the terrorist’s bomb explodes before the 
expected hour mean that any deaths caused were not foreseen as 
natural consequences because the bomb malfunctioned? What sort 
of supervening events did Lord Bridge envisage might prevent a 
consequence being “natural”? It seems clear that emphasis 
will swiftly switch from degrees of probability to levels of 
‘unpredictability. 

The weakness of Lord Bridge’s speech is, perhaps, that he is 
unable to explain what is meant by the word intention in terms not 
involving foresight, and yet he rejects the view that foresight is the 
same as intention. It is submitted, therefore, that juries will find it 
difficult to distinguish between intention and foresight of natural 
consequences and that, in terms of the practical effect of Moloney 
(if not in strict legal theory), an intention to bring about a 
consequence, may now be defined as identical to foresight of that 
consequence as a natural consequence of one’s acts. 

It should be stressed that Moloney makes it clear that, in legal 
theory at least, foresight of probable consequences is not intention 
but evidence of it. This is a reminder of the words of James L.J. in 
Mohan'®: “evidence of knowledge of likely consequences, or from 
which knowledge of likely consequences can be inferred, is evidence 
‘by which intent may be established.” However, as suggested above, 
it is possible that juries will, in practice, confuse proof of foresight 
with proof of intention. In this way, foresight of consequences 
could become part of the substantive law even though Lord Bridge 
‘makes it clear that this is not intended to be the case. 

A number of other points in the judgment concern the meaning 
of intention. For example, the case reaffirms that it is distinct from 
motive or desire. Thus D., who boards a plane from London 
airport knowing it to be bound for Manchester clearly intends to 


16 [1976] Q.B. 1, 10. 
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travel to Manchester, although Manchester may be the last place 
he wishes to go and his motive in boarding the plan is to escape 
pursuit.’? Lord Bridge adds that where D. knows there is a “moral 
certainty” that a particular result will occur, D. can: be said to 
intend that result. It is interesting that the words “moral certainty” 
were used by Lord Hailsham in Hyam'® to illustrate how the 
blowing up of an aircraft could be equated with an intention to kill 
the passengers, even if D.’s motive is: to-obtain the ‘insurance 
moneys. This illustration is. adapted in Moloney and, since it is 
arguable that knowledge of a moral certainty is simply foresight of 
a very highly probable consequence put in different terms, it seems 
that the “homely example” of Lord Bridge does little to assist an 
understanding of intention. ` , i i 

It is thus clear that in Moloney Lord Bridge has attempted to 
clarify the meaning of intention. One of the practical effects of the 
judgment will probably be fewer directions from judges. Another 
may be greater clarity and uniformity when a direction is given. 
However, we must wait to see whether juries will find it any easier 
to spot intention when they see it, or whether similarly simple facts 
will come before the House of Lords in another 10 years. 

„J. A. LAWRENCE* 


HOMICIDAL WIVES AND THE INEQUITY OF A STATUTE: Re Royse! 


Mrs. Royse had stabbed her husband to death whilst mentally ill, 
and was subsequently convicted of manslaughter on the grounds of 
diminished responsibility. She-was thereafter compulsorily ‘detained 
for under two years in a mental hospital and following her release 
returned to the former matrimonial home, which was comprised in 
her late husband’s estate.2 By his will. the husband had left 
everything to Mrs. Royse but she could not inherit, by reason of 
the common law rule which excludes a person who unlawfully kills 
from benefiting from his crime, a rule now: recognised by-statute in 
the Forfeiture Act 1982 which dubs the rule “the forfeiture rule” 
and gives the court a discretion to relax its effects save in cases of 
murder. It was first held that this rule applied to a case of 
manslaughter due to diminished responsibility in re Giles,> where 
the wife killed her husband with a single blow from a chamber pot, 
although the rule has never applied in the case of an insane 
defendant within the M’Naughten rules.* 

Mrs. Royse had killed her husband before the 1982 act was 
passed, in 1978, but sought to escape from the consequences of the 





17 [1985] 2 W.L.R. at 664. nè 

18 [1975] A.C. at 74 (quoting Law Commission Report No. 10). . 

* Articled clerk (Freshfields, London) and supervisor, Downing College, Cambridge. 

1 [1984] 3 All E.R. 339; C.A. (Ackner and Slade L:JJ.). 

2 In fact Mrs. R. was arguing in Separate proceedings that she was entitled to a 
beneficial interest in the house: [1984] 3 All E.R. 341c. 

3 [1972] Ch. 544; 88 L.Q.R. 12 (ALG). 

* See re Giles, supra n.3. at 552. 


724 THE MODERN LAW REVIEW [Vol. 48 


forfeiture rule, first, by arguing that she could in any event apply 
for family provision under the Inheritance (Provision for Family 
and Dependants) Act 1975. This failed because Mrs. Royse could 
not claim that no reasonable provision had been made for her as a 
result of the husband’s will, which had left everything to her, since 
it was a result of the forfeiture rule. To hold otherwise required 
reading words into the statute to make “disposition by will” mean 
the will and the forfeiture rule, which the court rejected, Applying 
orthodox canons of construction this result appears unimpeachable, 
although on occasion the judges appear prepared to imply words 
into a statute to advance its policy.” Here however the effect would 
be to render the 1982 Act otiose and this clearly would be 
unjustified. The court went on to hold that even had the Act been 
applicable the forfeiture rule applied in derogation of its provisions, 
a view said to be supported by section 3 of the 1982 Act which 
states that the forfeiture rule shall not debar an application under 
the 1975 Act. It was held that this provision was not declaratory of 
the law (per curiam) and could not be given retrospective effect 
(per Ackner L.J.).° The judges relied on Parliament’s decision to 
legislate as an indication of reform of the law which thereby 
crystallised the previous law in a contrary direction, an approach 
recently described by Professor P. S. Atiyah as “a serious blunder.” 

The heterodox step of resort to Hansard indeed vindicates Professor 
Atiyah’s view, for it can clearly be seen that this judicial speculation 
was entirely misconceived. The only legislative intent which can be 
deduced was an intention to clarify, leaving the pre-Act position 
open to thé judges to decide.’ Moreover, considerable judicial 
support for:a contrary approach can be found. It has been held 
that Parliament can act on a misapprehension of the existing state: 
of the law, and the consolidation of an enactment has been held 
not to give its pre-consolidation interpretation the force of statute.’ 

Both these rules suggest that the absence of an enactment should 
not, a fortiori, be treated as a constraint on judicial law making, 
and are tantamount to a judicial recognition that in the context of 
statutory construction they are junior partners in the law making 
process. It has to be conceded, however, that the extension of the 
common law rule to the 1975 Act is logically consistent with the 
earlier authorities which are discussed below. The decision of 
Ackner L.J. holding section 3 of the 1982 Act to be non- 
retrospective is more controversial, since the rule against non- 
‘retrospectivity is not absolute. In Barber v. Pidgen? the Court of 


5 See Wills v. Bowley [1983] A.C. 57; Atiyah 48 M.L.R. 1, 8. cp. Craies Statute Law, 
7th ed., (1971) p.109. 

6 48 M.L.R. 1, 26-28. The article as a whole discusses many of the issues raised here. 

7 See H.L. Debs. ., Sth series, Vol. 432, Cols. 196-197 (Lord Mishcon). Surely if it is 
impermissible for the court to look at Hansard (Davis v. Johnson {1979] A.C. 264) a 
fortiori, it should be impermissible to speculate about what they might find. 

8 1.R.C. v. Dowdall, O’Mahoney & Co. [1952] A.C. 401, 426; Allen, Law in the 
Making, 7th ed., pp.457-458; Farrell v. Alexander [1977] A.C. 59, esp. 90-91 per Lord 
Simon. 

9 [1937] 1 K.B. 664, esp. per Scott L.J. See Craies, op. cit. pp.102~103; p.390, and cf. 
Atiyah, loc. cit., at 21-22. 
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Appeal gave retrospective effect to the abolition of a husband’s 
vicarious liability for his wife’s torts since the Act was meant to 
sweep away the old law in its entirety, although the result was 
facilitated by the express terms of the Act. >. 

Mrs. Royse’s second line of attack was based on the general 
provision (section 2) in the 1982 Act giving discretion to disapply 
the forfeiture rule. The Act applies even where the killing pre- 
dates the Act, but applications must be made within three months 
of conviction, and on this ground alone Mrs. Royse failed, since 
she was of course convicted even before the Act was passed. This 
time bar is in striking contrast to the discretionary one in the 1975 
Act. Given that the draftsman had the 1975 Act as a model before 
him the absolute three-month period rather than a discretionary 
six-month one seems curious, and creates an anomaly since a 
person claiming under the 1975 Act by virtue of section 3 of the 
1982 Act can rely on the discretionary six-month time bar, so that 
a person for whom no or inadequate provision is made in the 
victim’s will or intestacy is in a better position than one who was 
adequately provided for and: has to rely on section 2. An 
amendment now seems desirable. The only way in which this result 
could have been avoided would have been to treat an absolute bar 
as a discretionary one, which demands an approach to statutory 
construction of “filling in the gaps and ironing out the creases”" 
described by Lord Simonds as “a naked usurpation of the 
legislative’s function in the guise of interpretation.” No doubt the 
judicial approach has changed since Lord Simonds sat on the 
woolsack, but it certainly requires more than a purposive 
construction to turn an absolute bar into a discretionary one. 
Indeed, if one again looks at Hansard it is clear that the absolute 
bar in these terms was intended, although of course the present 
circumstances were not in mind.” Apart from unsatisfactory 
draftsmanship, the fault surely lies in a legislative style which 
attempts to provide for every circumstance and judicial acquiescence 
in this approach by concomitant literalism. On the Continent laws 
are more loosely drafted to give judges a discretion to mould 
principles to particular circumstances. The Code Napoleon was 
drafted with precisely this in mind.” In England, the style was 
similar until more precise drafting came into favour in the early 
19th century, and the corresponding approach to interpretation was 
the doctrine of “the equity. of a statute”. by which imprecise 





No mention is made of the effect of s.2(7) which in effect says the Act does not 
affect acquired rights, but this only applies where the personal representatives have 
distributed the estate before the Act came into force: re K, [1985] 2 W.L.R. 262 (CA) 
affirming Vinelott J_[1985] 1 Ch. 85,_ one: 

n Per Denning L.J. in Seaford Court Estates v. Asher [1949] 2 K.B. 481, 499. 

12 In Magor & St. Mellons RDC v. Newport Corp [1952] A.C. 189, 190. 

See Leo Abse, the Bill’s sponsor, at H.C. Debs. 6th series, Vol. 27 Col. 583 and 
H.L. Debs., 6th series, Vol. 432, Col. 195 (Lord Mishcon). , 

™ See Portalis, quoted in Kahn-Freund, Lévy, Rudden, A Source Book of French 
Law, 2nd ed., p.91. 
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«drafting could be improved.! It has been argued that the European 
‘approaches might lead to a change in England following EEC 
‘membership, but it seems difficult to see how purely domestic 
legislation can be differently interpreted absent a change of drafting 
style. Even exhortations to the judges to adopt a more liberal 
approach do not appear particularly effective, ‘if New Zealand 
experience were repeated. 16 The only solution seems to be the 
‘pragmatic one of review and amendment, which is inevitably 
hampered by the Law Commission’s smail resources and the lack 
of legislative time.” A small improvement might be to see that 
private members’ bills in the nature of law reform’ measures 
received input from the Law Commission, as well as hae aaa 
Counsel, in the first place. 

' The arguments adduced in favour of Mrs. Royse were thus 
dismissed in judgments which exude inevitability, and which 
proceed entirely within the confines of statute and on the 
assumption that the forfeiture rule applied at common law, a view 
far from inevitable. The decision in re Giles of Pennycuick V-C 
was based on Cleaver v. Mutual Reserve Fund" and re Hall? 
neither of which compelled the result. Cleaver’s case concerned the 
entitlement of a murderer, and widely expressed dicta were 
followed in re Hall, a case of manslaughter apparently involving 
culpability since the sentence was one of penal servitude. More 
recently the Court of Appeal and the Divisional Court” have 
indicated a willingness to consider the degree of culpability of the 
manslaughter, a conclusion recently confirmed by Vinelott J. in re 
K.” On this. basis, surely a case where the degree of culpability is 
insufficient to attract the rule is one involving diminished 
responsibility. The 1982 Act did not debar this conclusion since it 
is entirely neutral as to the content of the common law rule, and 
Parliament was quite content that its scope be left to the judges.” 
A more controversial argument would have been to pray in aid of 
development of the common law the legislative policy apparent 
from the 1982 Act, a matter also recently discussed by Professor 
Atiyah,” who presages the very case under discussion and argues 
for a narrowing of the forfeiture rule by anology from the statute, 
a sadly forlorn expectation. Whilst encouraging the practice of 


' 38 See Allen, Law in the Making, 7th ed., pp.451-455; Bennion, Statutory Treroneialon 
(1985) pp. 218-219; Craies, Statute Law (1971) pp.101- 103. 
16 Ward [1963] N. Z.L.J. 293. 
© 17 For similar pessimism see Cross [1981] Stat.L.R. 122, and for proposals for reform, 
Dale “Legislative Drafting: A New Approach” (1977) and (1981) 30 I.C.L.Q. 141. For 
complacency, See H.L. Debs. 5th series, Vol. 432 Col. 1995 (Lord aca 
18 [1892] 1 Q.B. 147 (CA). 
_ P [1914] P.1. (CA). The facts are not apparent from the report. 
20 In Gray v. Barr [1971] 2 Q.B. 554 and R. v. National Insurance Comr ex p. Connor 
Oe Q.B. 758 respectively. 
21 [1985] Ch. 85, affirmed by the Court of Appeal, [1985] 2 W.L.R. 262 where this 
point was not pursued, 
2 See H.C. Debs., 6th series, Vol. 277 col. 584 (Sir Ian Percival S-G). 
3 48 M.L.R. 1, 28. 
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limited use of this device, Professor Atiyah concludes the present 
case law is “erratic” and precludes general conclusions. It does, 
however, appear that in exceptional circumstances statutes have 
even been anticipated to enable a rethink of the common law and 
one judge has recently admitted that the common law appears tó 
have developed by analogy from statute.* In the United States, 
the Supreme Court of California has retrospectively adopted as 
common law a statutory rule, but were not hampered by contrary 
precedents: Decorative Carpets Inc. v. State Board of Equalisation.” 
It must be recognised nonetheless that a different constitutional 
order in the US jurisdictions does not require the judges to 
dissimulate their law making function despite the widely recognised 
reality,”° and which in areas such as this attracts little criticism of 
its legitimacy and might indeed be encouraged. Unfortunately re 
Royse did not grasp this opportunity. 
N. S. PRICE* 


24 Hill v. Parsons [1972] Ch. 305; cp. Wilson v. Dagnall [1972] 1 Q.B. 509; Bridge 88 
L.Q.R. 390; Anthony Lincoln J. in Lawrence v. Lawrence [1985] 1 All E.R. 506, 512. 

25 373 P. 2d. 637. 

26 Cp. Alan Paterson, The Law Lords, (1982) pp.140-143; 168-169. 

* Lecturer in Law, The University of Buckingham. 
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REVIEWS 


IS THE REFORM OF LEGAL EDUCATION HOPELESS? 
OR, 
SEEING THE HOLE INSTEAD OF THE DOUGHNUT 


Law SCHOOL: LEGAL EDUCATION IN AMERICA FROM THE 1850s To 
THE 1980s. By R. STEVENS. [Chapel Hill and London: University 
of North Carolina Press. 1983. xi and 334 pp. £17-00, hardback 
only.] ° 


t 


I 

INSUFFICIENT attention has been paid to the history of legal education and 
thought. Moreover, lecturers and lawyers alike have often betrayed little 
interest in legal education as a topic worthy of sustained examination. 
Thus, the publication of Robert Stevens’ magisterial survey, Law School, 
is heartily welcome. It is a major achievement in every sense of the word. 
It is the first comprehensive history of modern American legal education!; 
and it raises important questions about legal education, its relation to the 
profession and legal studies and the failure of law schools adequately to 
sustain research on the meaning, impact and history of law in society. 
Stevens’ book is essential reading for anyone concerned about legal 
education. The footnotes are a mine of information, sometimes exceeding 
the length of:the chapter they accompany. And there is an invaluable, 
twenty-six page bibliography appended to the text. This is also one of 
those rare law books that is a pleasure to read. 

In what follows I shall, first, try to sketch out some of Stevens’ major 
arguments. I:shall then consider the extent to which he succeeds in 
producing the total history to which he aspires. In essence, I shall argue 
that despite his efforts to link law schools to their wider contexts, he has 
nonetheless been unable to transcend the limitations of focus’ associated. 
with the dominant form of law school historiography, namely, institutional 
history.? In other words, the methodology Stevens uses to explicate the 
intellectual, social and political dimensions of legal education is unable to 
meet the task. This, and his rather cavalier approach to the problem of 
method and, therefore, “context” in history produces a history of the law 
school which’ either neglects or considers all too summarily important 
facets of that history. As a result, the history of legal education appears 
more linear and the forces which sustained it seem more overarching, 
deterministic and debilitating than, perhaps, was (and is) the case. Stevens’ 
book provides a timely, unique and salutory guide to some of, the fetters 
that bind legal education and inhibit its reform. Nonetheless, his 
methodology encourages a greater cynicism as to the real achievements of 
law schools and the possibility of reforming them than may in fact be 
warranted. ' 


1 Other valuable work includes J. Auerbach, Unequal Justice (1976); Chase, “The 
Birth of the Modern Law School”, (1979) 23 American Jr. Legl. Hist. 329; J. H. 
Schlegel, “American Legal Realism and Empirical Social Science” (1979) 28 Buffalo L. 
Rev. 459 and (1981) 29 Buffalo L. Rev. 195. For an excellent overview see A. S. 
Konefsky and J. H. Schlegel. “Mirror, Mirror on the Wall: Histories of American Law 
Schools”, (1982): 95 Harvard L. Rev. 833. 

2 On this genre see Konefsky and Schlegel ibid. ' 
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The story of American legal education, as told by Stevens, neatly 
divides into four stages. Stage one, concentrating upon the period 1850- 
1870, rapidly surveys its pre-modern origins. During this phase, the paths 
to becoming a lawyer were relatively unbounded. Jacksonian egalitarianism 
had decreed that any American over 21 could practice law. In fact, most 
lawyers were admitted to practice after a spell of apprenticeship. Here 
Stevens reveals what becomes one of his idées fixes, that American legal 
education has been visited by two general dilemmas which haunt it to this 
very day: the conflict between “academic” and “practical” law, and 
between the demand for “equality” versus the desire for “excellence”. The 
history of American legal education has been an unceasing battle as 
between these polar ideals. And the message of his book is that generally 
speaking the imperatives of “practice” and “excellence” have won out over 
“scholarship” and “equality”. Put baldly, the reason for this is that legal 
education is trapped within the structures that constitute it. Despite 
repeated efforts to break out of its iron-cage, legal education was and is 
unlikely to transcend the profession-orientated forces which have controlled 
most law schools most of the time. A pessimistic and disturbing conclusion, 
no doubt; especially so for U.K. scholars who usually envy the ways their 
American counterparts have supposedly succeeded where they have failed. 

How was it that the history of American legal education came to 
resemble a history of defeats? Stevens’ answer to this question is largely 
contained in what is the core section of the book — that devoted to phase 
two, the period 1870 to 1920. This was the period when a pluralistic 
system of education and admission gave way to one which was uniform, 
national and elitist. Intellectually, the period was dominated by the rise 
and rise of the Harvard Law School and the “case method” associated 
with that most improbable father-figure of modern legal science, Christopher 
Columbus Langdell. Since 1870, when he discovered Harvard (then the 
archetypal American college), Langdell has become the “brooding 
omnipresence” in America’s legal firmament. Langdell’s achievements (if 
that is the correct word for it) were: to limit admission to law school to 
college graduates; to extend the period devoted to legal studies to three 
years; to assert (in rather mystical and general ways) that law was a 
“science”; to teach law by means of cases discussed in class (the so-called 
Socratic question and answer method, as seen on film and on television, in 
“The Paperchase”); to teach law on a full-time basis, taught by professional 
academics; and to fashion and install a curriculum of “pure law”, that is, 
to treat private law as the core of legal studies, excluding subjects such as 
jurisprudence, public law, international law, legal history and the sociology 
of law. In short, the Langdellian revolution (aided and abetted by Eliot 
and Ames), established the form, content and pedagogy of modern legal 
education and scholarship. Every law school “. . . became a little Harvard, 
if only in its mind’s eye.”> Stevens observes that, “The lasting influence of 
the case-method was to transfer the basis of American legal education 
from substance to procedure and to make the focus of American legal 
scholarship (or at least legal theory) increasingly one of process rather 
than doctrine.”4 





3 Id., 848. 
4 p.56. 
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Nonetheless, a uniform system of education and admissions did not take 
root overnight. As Stevens carefully shows, many law schools, elite and 
non-elite, refused to emulate Harvard until well into this century. How, 
then, does he'explain Harvard’s slow but inextricable rise to pre-eminence? 
Stevens’ answer points to many factors. The case method facilitated large 
classes and low costs, i.e. it encouraged the view that legal education was 
inexpensive. Its flexibility lent itself to diverse approaches. Once Harvard 
and other elite schools adopted Langdell’s ideas those who aspired to be 
considered elite followed suit. Law teachers enjoyed the increased sense of 
‘power and prestige that the case method afforded them both in the class 
room and through the notion of law as science. Moreover, Langdell’s 
small band of apostles, notably Ames, Wigmore and Keener, triumphantly 
spread the faith where previously unbelief had flourished. 

Harvardisation had other attractions. The period 1870 to 1920 witnessed 
an economic boom that encouraged a substantial increase in the number 
of lawyers. This, in turn, stimulated the enormous growth of local part- 
time and night schools as well as new full-time schools. Many of the new, 
would-be lawyers were drawn from relatively poor or otherwise 
disadvantaged backgrounds. Many were newly arrived immigrants. At this 
conjuncture, Harvardisation looked like an attractive vehicle for controlling 
entry to academia and the bar. The motives that cast the law school as the 
gatekeeper of the profession were various. A genuine concern for more 
rigorous standards as a means of protecting the public, the culture of 
professionalism, the desire for enhanced status and the urge to control 
competition co-existed alongside elitism and racial, religious and class 
prejudices.. During this period an uneasy but ultimately effective alliance 
between the elite bar (through the American Bar Association) and elite 
schools (in the form of the American Association of Law Schools) sought 
to persuade state legislatures that the accredited law school should be the 
sole route to:practice. Their fight was aided by the Depression and World 
War II. Both did much to eliminate non-elite schools. 

Yet, even before the Langdellian orthodoxy triumphed, it came under 
attack. During the third stage of development, from 1914 to 1945, it 
sustained the! now familiar criticisms of orthodox legal education: namely, 
that it was impractical, atomistic, over-repetitive, and tied primarily to 
case law, therefore, de-emphasising legislation and those areas largely 
governed by Jegislation. More importantly, the rise of legal realism and a 
“flirtation” with the social sciences, “. . . Kill(ed) the Langdellian notion 
of law as an exact science, based on the objectivity of blackletter rules.”° 
Legal scholars began to explore the law in action. However, realism 

‘touched relatively few law schools. The dominant tradition prevailed in 
most schools for most of the time. 

Stevens’ underlying pessimism becomes all-pervasive when he considers 
the final phase of this history, the period 1945 to 1980. And perhaps it 
explains the comparative terseness of this section of the book.® Despite 
various schemes to reform legal education and the development of new 
directions in legal thought, Stevens judges them as largely replicating the 
inadequacies of earlier panaceas or movements. The history of legal 
education illuminates an inherent conflict between the law school as a 





5 
p.156. 
6 Here, Stevens pays insufficient attention to what has already been ‘accomplished, 
especially since’ the 1960's. : 
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training ground for the profession and a home for academic research. We 
are told that after 1945 this inherent conflict developed into a “massive 
intellectual schizophrenia”. The elite bar is seemingly the Pied Piper of 
legal education; now as then it calls the tune. This, and the real financial 
constraints on innovative education and scholarship, have had an adverse 
affect on legal education. 


change their spots. 


Il . 

Law school histories tend to be a species of institutional history. They 
are inclined to treat law as neutral and autonomous. The culture and 
community of law teachers and their students is rarely explored. They are 
also disposed towards a Whig form of historical writing. Rather than 
recovering the past in its own terms, the past is scoured for forerunners or 
origins of the present. It, therefore, obscures the agency of individuals, 
that is, the real ways that people make history. Continuity is the watch- 
word; change is repressed. Institutional history is also associated with a 
form of historical writing which concentrates upon the “winners”, neglecting 
the “loosers” and the possible historical alternatives both then and now. 
Individuals or phenomena that departed from the inexorable modernising 
route are often treated as aberrations. It is also inclined to be uncritical. 
In short, the history of legal education tends to parallel, reflect and 
reinforce the dominant tradition in legal scholarship and lawyers’ legal 
history. f 

Stevens modestly characterises his book as a “tentative step” towards a 
“history of legal education as a whole, linking it to intellectual, political 
and social trends.”® The implication is that here is more than another 
institutional history. And in certain respects, Law School represents a 
welcome advance beyond the confines associated with that genre. For 
example, it will be clear that Law School is not an uncritical celebration of 
the institutionalisation of .modern legal education. He also rescues a 
number of individuals and institutions previously overlooked. And he 
devotes more space than most histories of education to the lives, careers 
and ideas of some of its leading figures. Contrary to the prevailing view, 
he emphasises the prolonged battle to secure “uniformity” and “standards.” 

Yet here as elsewhere in the text, one comes away feeling that despite 
Stevens’ admirable effort to write a more holistic history, his work 
ultimately reproduces several of the flaws associated with institutional 
histories. He has produced a book considerably better than most histories 
of legal education; yet, in the final analysis, his work is largely rooted in 
the cosmos of institutional history. For instance, the success of the case 
method is asserted with relatively scant attention paid to how it was used 
in practice, the nature and extent of ‘variations in usage and the 
consequence of these variations for the supposed primacy afforded to 





7 p.278. $ . 
8 See Konefsky and Schlegel supra n. 1. 
> p.xiv. 


732 THE MODERN LAW REVIEW [Vol. 48 


Langdell’s ideas. Furthermore, although it cannot be said that Stevens 
ignores non-elite law schools he does tend to concentrate on a relatively 
small number of law schools and individuals. The differences as between 
law schools is, therefore, simplified. This is reinforced by his tendency 
towards characterizing law schools as either national institutions or local 
schools. Those institutions that fell somewhere between the two remain ill- 
defined. For all its invaluable data on non-elite schools, the history of 
American legal education remains primarily the history of the winners. 

To explain the history of the law school as the history of an adjunct of 
the legal profession requires that their respective internal structures, and 
the changes within those structures over time, are accorded detailed 
analysis and related to one another. Stevens briefly acknowledges the 
heterogeneity of the American legal profession. However, the consequences 
of this for the history of legal education (with its diverse kinds of law 
schools) and the theses of his book remain ill-explored. If, as has been 
shown," we are likely to discern deep divisions on controversial issues 
such as legal education, at the bar or in the ivy-league schools, notions 
such as alliances between elites and the kind of consensus and consensus 
articulation that this implies, become somewhat problematical. An alliance 
between academic and bar elites looks even less likely once the profession 
and academia start to become more open to a wider social constituency. 
Moreover, to sustain the thesis that an alliance between the elites of the 
bar and law school were of signal importance in the marginalisation of 
“law in society” studies and the preservation of the “black letter” tradition, 
we must explain why the same bastions of elitism often provided financial 
and other aid in support of law and society studies. 


IV 


The story ‘that Stevens tells explains a very important part of the history 
_ of the law school. Why, however, does he neglect or hastily consider 
significant aspects of that history? 

Stevens’ analytical framework is largely sustained by the assumptions of 
institutional history albeit with a more critical edge. Even where he 
addresses questions that have traditionally fallen beyond the remit of most 
institutional histories, his relatively thin data base or his inadequate 
analytical framework have occasionally resulted in an unsatisfactory 
treatment of the issues concerned. This will become clearer if we consider 
his analytical framework. It contains three basic ingredients. Firstly, law 
schools and law teachers are largely seen as the instruments of the legal 
profession. Secondly, there is a tendency to eschew the prickly theoretical 
and methodological problems inherent in historical writing. Overall, 
analysis tends to be limited to demystification. Thirdly, there is also a 
tendency to reconstitute the past as a teleology leading up to the present; 
that is, to adopt a Whiggish view of the past. 

These three elements sustain and interrelate with one another. I must 
stress that these are merely tendencies and that the importance of Stevens’ 
work is beyond dispute. My criticisms merely question the suitability of a 
paradigm to the task that he sets himself. In the remainder of this essay, I 
shall assess his analytical framework; and tentatively indicate some ways in 
which his goal of a total history might be advanced — as well as some of 
the difficulties that such a valuable enterprise is likely to encounter. 





10 See, generally, J. P. Heinz and E. O. Laumann, Chicago Lawyers (1982). 
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Stevens is centrally concerned to show that university law schools have 
been the handmaiden or instruments of the legal profession. This approach 
concentrates upon the legal profession as the dominant.and most successful 
pressure group in the field of legal education. As a result, the history of 
legal education appears overly-deterministic. Law dons often appear as 
simply blank pages upon which the legal profession has successfully 
imposed its imprint. By affording such primacy to the power of the bar 
over academia, and conceiving of that relationship as one-directional (the 
bar uses academics) rather than as symbiotic and problematic, those other 
forces which have shaped or have been shaped by legal education and 
scholarship, receive relatively short-shrift. The role of these other forces in 
mediating, refracting or reinforcing the dictates of practice remain 
unexplored, with the likely result that the influence of the bar on legal 
education has probably been over-stated. 

Stevens is inclined to portray the conflict between “practice” and 
“scholarship” as an a priori constant throughout the history of legal 
education (with the profession invariably winning). This may obscure the 
real character of the dilemmas and tensions in the history of legal 
education. For example, presumably it is in the public interest to make 
sure that lawyers are properly educated and satisfactorily qualified; on the 
other hand, educational standards will also affect class recruitment to the 
profession. On the one hand, law teachers may agree that teaching more 
than legal rules is an essential part of legal education. On the other hand, 
the difficulties that arise once one transcends the law “box” and the 
varieties of approaches that beckon one, can make such an exercise a 
difficult, daunting and expensive pursuit. The personal, structural, 
institutional, financial and intellectual difficulties that are often encountered 
by oppositional movements need to be addressed more fully if we are to 
really understand the anxieties and concerns of the critics; and why, 
according to Stevens, they achieved so little. For example, avant-garde or 
radical movements, whether in law or elsewhere, are usually characterised 
by an inherent instability. Within ... “the avant-garde there inheres a 
permanent conflict: the need at once to subvert and to institutionalise. 
Without subversion a movement cannot justify itself; without some stability 
it cannot suryive”.'1 Thus, avant-garde movements always threaten to 
disappear. Certainly, the tension between the legal avant-garde’s efforts at 
“subversion” and “institutionalisation” and its consequences might have 
been more fully documented. There are many problems, dilemmas and 
tensions in legal education, especially of the kind that seeks to transcend 
the law box which must be afforded due weight in any history of legal 
education. Thus, there is a tension between the relentless consistency of 
Stevens’ principal theme and the capsule biographies or detailed analysis 
which tend to reveal that none of the periods, works or phenomena 
discussed is as homogeneous as the more general appraisals suggest. 

Stevens has produced a variety of functionalist legal history:'* the rise of 
the law school can be more or less adequately explained as the product of 


1 M. H. Levenson, A Genealogy of Modernism: A Study of English Literary Doctrine, 
1908-1922 (1984), 109. 

12 For a valuable explication see R. W. Gordon, “Critical Legal Histories”, (1984) 36 
Stanford L. Rev. 57. See also D. Sugarman, “Theory and Practice in Law and History”, 
in B. Fryer et al (eds), Law, State and Society (1981) 70, “Law, Economy and the State 
in England, 1750-1914” in D. Sugarman (ed.), Legality, Ideology and the State, (1983) 
213 and D. Sugarman and G. R. Rubin “Towards A New History of Law and Material 
Society” in G. R. Rubin and D. Sugarman (eds.), Law, Economy and Society 1750-1914, 
(1984) Ch. I. $ 
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‘ interest group pressures and “functional needs” (control of competition, 


professionalisation, etc.). But “. . . human beings are the carriers of ideas 


„as well as the repositories of vested interests.”!> The centrality of lawyers 


and the law teachers in American culture is obvious. Yet Stevens’ relative 


‘neglect of the contribution of their ideas to the culture and politics of law, 


state and society obscures that contribution. This is to take the apparent 
failure of the law school at face-value. And that “failure” disguises ‘the 


_ Tole of lawyers, judges and legal scholars as translators and creators of one 


of our most important political and social discourses. Legal actors (lawyers, 


` judges and law teachers) are just one of many groups of intellectuals who 


specialise in the production of ideas and knowledge. They are.“conceptive 


_ ideologists”. : ‘Thus, the categories of legal discourse have an importance 


which transcends professional concerns and which necessitates more serious 
attention. Legal constructs are an ingredient of the educated persons 


_ conception of the state, society and politics.!* Legal discourses — the 


product of a continuing, symbiotic and problematic relationship between 


, jurists, practitioners and judges — are constitutive of consciousness.* The 
. law in casesi and on the statute book, distilled and re-constituted in the 
‘classroom, in the new student casebooks and treatises, operates like a 


language, naming and claiming wider areas of social life, belief, action, 
intention and subordinating or driving into silence others. For example, 
legal categories create social identities: children, women, the family, kinds 
of “responsibility”, the “public” and “private” spheres, etc., etc. This 


. perspective points to the need to explore the influence of legal thought 
, and consciousness on law, state and political thought; and the mediation, 
, Tefraction, repudiation and absorption of that thought within and beyond 


legal academia and the profession. It also has the virtue of re-instating the 


: agency of law teachers and other legal actors; that is, the extent to which 
' they contributed by conscious and unconscious efforts to the construction 


of an academic discipline, the boundaries that separate it' from other 


, disciplines, as well as a political ideology, albeit in complex and 


‘ contradictory ways. It also rehabilitates the role of social struggle in the 


making of history and those alternatives buried in the past that might 
provide valuable clues as to what might be possible under the manifold 


- conditions of the present. - 


It is important to stress that ideology is not used simply tó denote the 
perjorative connotations usually associated with it. “Ideology”, it is true, is 
often used ;here: by dominant, interests to vindicate their power by 


, persuading éthers of the legitimacy of that power. Nonetheless it is not 
: merely the instrument of particular interests. 16 Individuals are as much 
' influenced by as manipulators of the ideas by which they seek to explain 


and justify their thoughts and actions. In sum, the history of law and legal 


| 
2 L, Stone, “Prosopography”, (1971) 100 Daedalas 46, 49. 
14 This is one of the key themes in S. Collini et al., That Noble Science of Politics 
(1983). i 
15 See R. W. Gordon, “Legal Theory and Legal Practice in the Age of American. 





‘ Enterprise 1870-1920” in G. Geison (ed.), Professions and Professional Ideologies in 


1 


America (1984), 70; and D. Sugarman, “Legal Theory, the Common Law Mind and the 
Making of the, Textbook Tradition: Some Aspects of the Intellectual History of Modern 
Legal Thought” in W. Twining (ed.), Legal Theory and Common Law (April 1986). 

On lawyers as “conceptive ideologists” see M. Cain “The general practice lawyer and 
the client” in R. Dingwall & P. Lewis (Eds.) The Sociology of the Projestions (1983) 
Ch. 5. 

16 See further A. W. Gouldner, Against Fragmentation (1985). 
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education cannot be adequately written as the product of “functional 
needs” and interest group pressure. For many jurists and practitioners, 
that which was distinctively “legal” and therefore “reality” within their 
professional domains, was demarcated by “traditions,” “paradigms,” 
specialised discourses and “commonsense.” Moreover, this legal frame of 
mind was an important conduit of political thought. Transcending the 
confines of functionalist histories requires that these dimensions receive 
greater attention than hitherto. i f 

During the period 1850-1914, the juristic and professional elites of 
America, Germany and the United Kingdom collaborated in the 
constitution of a consensus about the underlying form of legal thought and 
the respective provinces of teachers and practitioners. Nonetheless, the 
relationship between lawyers and dons was characterised by languages of 
reciprocity and conflict. It was an implicit social contract about social and 
cultural relations whose boundaries were constantly being probed.. By 
approaching the history of legal education and scholarship in this way I 
seek to avoid those methodologies which either separate legal thought and 
education from their context, or, which reduce them to functional 
imperatives and particular interest groups. In so doing, we reinstate human 
agency, social struggle and indeterminacy alongside the structures that 
undoubtedly helped to constitute the law school and legal scholarship. 


V 

‘To write a “history of legal education as a whole, linking it to 
intellectual, political and social trends” is a Herculean task. So, perhaps, it 
is not inappropriate to speculate upon how further steps might be taken 
towards the holistic history that Law School urges; and, in so doing, 
perhaps better appreciate the perplexing problems of method that 
accompany such an undertaking. The kinds of forces and issues which one 
would like to see addressed, in part, to complement Stevens’ work, are as 
follows. First, the relationship between changes in legal education and 
those in higher education and the general intellectual, economic and 
political context. Second, the relationship between legal education and the 
state. Third, the intellectual and status concerns of law teachers, the ideas 
which they had about themselves and their hopes and anxieties. Fourth, 
the influence of foreign ideas and foreign jurists on American legal 
thought and education, possibly analysing legal education within a 
comparative framework. Fifth, the careers of legal intellectuals, their 
social backgrounds, what they actually taught, how they taught and the 
changing form and content of legal literature. Sixth, the ethos and culture 
of law students: what kinds of legal education did they seek and why; how 
did they experience law school and how did it affect them? Seventh, the 
history of law school admission testing and its social implications require 
greater attention. Eighth, even greater consideration needs to be afforded 
to the non-elite schools, and those beyond the North-Eastern seaboard. 
Ninth, the importance of Harvard stems, in part, from. the fact that 
numerically speaking, it has dominated the production of law’ teachers. 
The consequences of this hegemony, of faculties reproducing themselves, 
for the history of legal education has yet to be fully explored. Related 
thereto is the nature of the law school hiring process: who hired whom, 
how, why and when? Although secondary sources and official reports 





17 See D. Sugarman supra n.15. 
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would prove ‘helpful, several of these questions will only receive adequate 
attention when greater use is made of faculty minutes, private 
correspondence and, above all, the techniques of oral history. Finally, the 
inherent conflict between “academic” versus “craft” might be refined and 
problematised if its various aspects received more detailed and concrete 
attention. For instance, an example of that tension is the professional 
ideology of advocacy (such as preparing to argue either side of a case, 
etc.,). This, it has been argued, leads to an amoral attitude to the moral 
content of litigation — and possibly legal education and thought. Certainly, 
the moral ramifications of the scholarship/craft tension merit greater 
attention both in the history and practice of legal education. 

As this random catalogue testifies, Stevens’ admirable goal of a holistic 
history has implications that are more alarming than perhaps even he 
appreciated. Furthermore, the temptation to succumb to a Whig 
interpretation of the past is especially strong in the writing of general 
historical surveys. “[The] more the historian immerses himself in the 
detailed past, the less Whig, even against his inclination, he becomes. But 
what if the corollary also holds: the writer of general historical surveys is 
forced into Whiggism . . . on pain of an awareness of complexity in which 
the point of what he is doing becomes . . . elusive? . . . And how can one 
make a coherent story out of a subject so obstinately fragmented”!® as the 
history of legal education, law, politics, sociology and all the other social 
sciences? Taking Stevens’ objects seriously “... involves a substantial 
amount of context and a fairly comprehensive discussion of individual 
authors. The result ..., irresistibly perhaps, is something like a general 
history of Western Thought - a somewhat daunting proposition.”!? My 
point, then, is that to achieve Stevens’ laudible aims requires explicit and 
sophisticated attention to the problems of theory and method that 
inevitably ensue from such a huge enterprise. 


VI 

In conclusion, I have tried to indicate some ways in which the kind of 
total history to which Stevens aspires is an extremely difficult enterprise; 
and that his paradigm, though strong on some counts, is deficient on 
others. But this does not mean that we should give up on working towards 
his desired poal of a total history. Certainly, Law School, makes the 
realisation of that goal significantly easier. It is astonishing that someone 
who has led such a busy life as an academic and administrator should have 
already produced not one but four very important books. A colleague 
asked Stevens how was it that he was able to achieve such a high 
productivity of scholarly work. His reply was that he tended to spend a lot 
of time in airport lounges. Perhaps, therefore, we should encourage him 
to spend more of his time in airport lounges so that he can lead us further 
down the path towards the total history of legal education that he has 
already done so much to further. i 
Davip SUGARMAN* 





18 J. W. Burrow, “A History of Defeats”, (1977) Times Higher Education Supplement 
p.19. 
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Law AND Mopern Society. By. P. S. Aryan. [Oxford: Oxford 
University Press. 1983. 158 pp. £3-95.]- 


The author claims that this is not an introduction to law: the book “is 
designed for the non-lawyer who has some interest in the law . . . It is not 
intended as a systematic introduction for the serious: law student.” These 
disarming prefatory remarks may suggest that what is to follow requires 
little or no previous familiarity with law and the legal system. The truth is, 
I fear, that even the “serious law student”—let alone the “interested non- 
lawyer”—is likely to encounter much in these pages that assumes a fairly 
considerable (and in certain instances, a rather sophisticated) grasp of the 
mechanics of the law. This is not to say that the book is not a highly 
stimulating and even provocative analysis of, important—and frequently 
neglected—legal and political issues. But I think, that by elucidating some 
of the central concepts (an understanding of which the author often 
presumes) and, perhaps, by the inclusion of an introductory (elementary) 
chapter, this book would indeed serve a far wider audience and, more 
than that, fill a gap in the literature. That, Professor Atiyah has chosen not 
to write such a book: suggests that his principal concern is to address a 
number of pressing legal matters, and to propose how they might be 
resolved. This he does with the insight-and learning one expects from this 
distinguished author. But his- book clearly seeks to do more. It not only 
offers a particular image of law, it attempts also to provide a framework 
or context in which legal problems and institutions might be explained. To 
that extent Law and Modern Society (notwithstanding its author’s 
disclaimer) does afford a systematic account of law which does purport to 
introduce the uninitiated to its mysteries. And.to that extent, Atiyah has 
missed the opportunity to make this a. really..appetising (and. easily 
digested) entrée to legal study. . i 

In his opening chapter, “Law in the courts,” Atiyah plunges the reader 
into the relatively deep waters of the judicial system. But this is a lively 
and informative description of the courts (though the distinction between 
civil and criminal matters (p.7) and the definition of indictable offences 
(pp.19-20) is assumed rather than explained, thus rendering some of the 
discussion unnecessarily: confusing. Atiyah criticises the lop-sided account 
of the judicial system given by most law schools; but explains this emphasis 
on the higher courts by, in particular, the prestige and status attaching to 
judges of the High Court and above, and to the doctrine of precedent. 
This is, in general, a spirited, assimilable treatment of what is normally 
dull and turgid. The decisions in Congreve v. Home Office [1976] Q.B. 629 
and Dutton v. Bognor Regis -U.D.C. [1972] 1 Q.B. 373 are used to 
illustrate the mechanics of precedent. They serve this purpose well. The 
method of appointing judges is contrasted with the elective system 
obtaining in some states of America (but there is no reference to the civil- 
service system employed by our European partners). 

A brief discussion of the jury (whose role is compared to that of the 
back-bench M.P.: “Both represent the lay element in an increasingly 
professionalised process” (p.24)), avoids mention of the vexed questions of 
the composition and vetting of juries. The lower courts come in. for 
concise description, including an explanation of the differences—often 
misunderstood by law students—between county court and -High Court 
judges; (surely the vocative equivalent of “Your Honour” is “My Lord” 
rather than “Your Lordship” (p.24)). I found the analysis of courts as 
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decision- -making bodies especially helpful and illuminating, but (though 
Congreve and Dutton are again called in aid) the section would be 
enhanced by a few examples from case law: e.g. the exposition of 
reasonableness (p.34) might have alluded to, say, the cricket ball cases 
(which are cited in the notes at the end (p.152)). Atiyah patently harbours 
.no misgivings about the positivist account of the judicial function; 
Poskinians: will find little comfort here (pp.35-36) or senke (pp. 91, 
‘131, 132). 

A perspicuous comparison between administrative and judicial decision- 
making centres on the distinctive procedures employed. And this is linked 
to an excellent description of due process of law, “probably the greatest 
contribution ever made to modern civilization by lawyers or perhaps any 
other professional group” (p.42). There is a mild reproach for the judges’ 
_ “willingness to limit public disclosure of information ... on the ground 
that one person has obtained information ‘in confidence’ and so should not 
be permitted to publish it” (p.40). (There are, of course, legitimate 
occasions for the exercise of this power, i.e. where no public interest could 
conceivably be served by disseminating confidential information.) Atiyah 
indentifies two “peculiarities of the English judicial system” (p.43): the 
accusatorial process and the considerable power vested in single judges. 
The latter has not been widely debated, and there is much in the author’s 
asseveration that “some may wonder whether such great powers should 
ever be vested in single individuals . . .” (p.47). 

Chapter 2 is entitled “Law outside the courts” and, given its subject 
matter (e.g. the observance of law, the Rule of Law), may suggest, I 
think, especially in the minds of the “interested non-lawyer,” a misleading 
divide between, say, dispute settlement and the “real world.” I should, in 
any event, have preferred this chapter to have preceded the former, but 
this may say something about my own traditionalism rather than constitute 
a serious criticism of the arrangement of the book. The discussion of legal 
institutions (particularly Parliament) is helpful and piquant. Atiyah dislikes 
the reification of law, not on the usual grounds, but because of the 
“confusion” it might cause. He suggests that there is, in general, a 
„relationship between- persuasion and compulsion in the observance of the 
law in which ‘the one is in inverse proportion to the other. This may be to 
oversimplify the notoriously complex problem of obedience to'law, but as 
a general account (at this level) it is adequate. (Does anyone | sal use the 
word “Negro”?! (pp.58, 76)). 

Constitutional questions (including the E.E.C.) are succinctly treated; 
though an otherwise helpful analysis of the Rule of Law is needlessly 
rendered a shade confusing when the text oscillates between “Rule of 
Law” and (to denote the same thing) “rule of law” (pp. 64-68). The 
author’s remarks about the Rule of Law in South Africa neglect the 
untrammelled discretion vested in the executive by the draconian security 
legislation (p.65). Nor, I think, is it entirely accurate to assert that “for 
the Marxist . . . the whole concept of the Rule of Law may be rejected as 
part and parcel of traditional liberal ideology” (p.68). Certain contemporary 
Marxists (notably E. P. Thompson—cited in the “Suggestions' for further 

' reading” (pp: 153-154)}—embrace the concept as an “unqualified human 
; good.” i 

There are ae generalities about Marxist theories of law in Chapter 3 
(pp.74-76) and economism is accorded unwarranted primacy. Nevertheless 
Atiyah’s lucid and penetrating discussion of the purposes of law is easily 
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the best introduction to the subject that I have read. I particularly like the 
account of the competing individualist and collectivist values that lie at the 
heart of our legal system. Who would dissent from the author’s 
representation of the Bar as “a profession of individualists, working for 
individualists, to vindicate individual rights” (p.87)? There is also much in 
the author’s persuasive case that modern law has grown less rule-orientated 
and more discretionary, even if the explanation may lie not so much in a 
shift in ideology (as he suggests) than in the simple fact of the increasing 
complexity of social life. 

Chapter 4, “The legitimacy of law” contains a good outline of the 
question of legitimacy (seldom explored in introductory texts). Atiyah 
argues, after a whistle-stop trip through the postivist tradition, that 
Bentham has much to answer for. Responsibility for the deficiencies in our 
electoral system, for instance, are laid at the door of positivism “which has 
so far prevented (the political parties) from raising doubts about the 
legitimacy of the political and constitutional process” (p.107). Some of the 
principal arguments in the Bill of Rights debate are summarised (but no 
definition or explanation of the essence of this constitutional device is 
offered). 

Atiyah instances, in Chapter 5, four areas in which changing attitudes 
have had a significant impact on the law: attitudes to risk; ideas of 
responsibility; marriage, divorce and sexual behaviour; and the employment 
relationship. In respect of the first two, there is, from the author of that 
seminal work Accidents, Compensation and the Law, no reference to the 
Report of the Pearson Committee. This may simply be further testimony 
(if it were needed) to the demise of that excellant report, but it does 
contain an admirable survey of the law of tort as well as much useful 
Statistical information, all in clear and intelligible language—even to the 
layman. 

Atiyah’s informative description of the manner in which Bills are drafted 
(another subject sadly neglected) reveals the omnipotence of the office of 
Parliamentary Counsel. I wonder how many non-lawyers know of this 
Office and its extraordinary power. The author finds much to criticise in 
the fruits of parliamentary draftsmanship: “the ultimate style and shape of 
much legislation is today increasingly unsatisfactory. Many statutes emerge 
from the parliamentary process obscure, turgid, and quite literally 
unintelligible without a guide or commentary.” (p.127) (An example might 
have been quoted.) Judges, by their “slavish adherence to the literal text” 
(p.128), render the process of interpreting statutes even more crabbed and 
narrow. A reference to the rule that prevents judges from consulting 
Hansard would have reinforced this critique. 

A compressed (and not wholly satisfactory) examination of the doctrine 
of precedent makes no effort to elucidate the ratio decidendi of a case (a 
simple example might have helped) and, by way of illustration of the 
doctrine, the question of the liability of lawyers in negligence is touched 
on. It seems perverse not to cite the relevant cases (if only in the notes— 
where other cases are to be found), and, in the absence of a definition of 
a tort, the significance of Hedley Byrne is likely to be lost on our 
“interested non-lawyer.” 

Why is so much of the law so bad? Poor draftsmanship, overworked 
judges, and unimaginative counsel, account, in Atiyah’s view, for 
technically bad laws. Unjust laws arise principally because the courts are 
often required to resolve conflicts between competing values. This is not a 
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wholly convincing argument for it is surely self-evident that such conflicts 
are an inevitable characteristics of the judicial process. Is injustice therefore 
inevitable? Atiyah concludes that “the waning of the liberal ideal, the 
growth of redistributive pressures, and the increased quantity of laws 
designed to give effect to collective aspirations have all meant that the old 
idea of the neutrality of the law has all but disappeared.” (p.148) As the 
ideal of the neutrality of law declines, so too must its authority. Unless 
there is a realignment of the political parties and consequential changes in 
the electoral system, the growing tendency for extreme, partisan government 
will put the whole legal system and the legitimacy of the law itself under 
increasing strain.. The clash of the “liberal” ideology of the Bench and Bar 
on the one hand, with a “swing sharply to the left” (p.149) of the rest of 
the political machine on the other, will contribute to greater strain on the 
stability of the system. This lugubrious prognosis is not, I think, borne out 
by the actual experience of any society (and Atiyah refers to none), but 
there can be little doubt that “the law cannot be more stable or more 
cohesive than the political society from which it emerges” {p.149}. 

The final pages of this work are devoted to “Suggestions for further 
reading.” Few concessions are made to the layman here—the references 
are, in the main, to full-blown legal texts. I am not sure what our 
“interested non-lawyer” will make of Austin or Kelsen or Pound or Raz. 

Professor Atiyah has written an elegant, informative, and highly readable 
book, crammed with perceptive and stimulating insights. I have no doubt 
that it will soon become essential reading both for beginners as well as 
advanced students of law. It deserves a place in the library of everyone 
who professes a concern about the future of our society and its law. 


RAYMOND Wacks* 
CURRENT LEGAL THEORY. INTERNATIONAL JOURNAL FOR DOCUMEN- 
TATION ON LEGAL THEORY. [Leuven: Acco. Volume 1, 1983, 
254pp.]. 


RESEARCH has never been what one might call an easy task, and therefore 
the appearance of new bibliographies on any academic subject is virtually 
always to be welcomed. Doctoral candidates are not the only persons to 
be haunted by nightmares about carrying out research only to discover, at 
some extremely inconvenient stage in the project, that their intended 
contribution to the growth of knowledge has already been presented with 
equal perspicacity by somebody else. Of course, one always fears that this 
might actually happen to oneself. 

The academic world being as prolific as it is, it is well nigh impossible, 
alas, that a model bibliography in any discipline could ever be published. 
This state of affairs has been partially counteracted, nevertheless, by the 
upsurge of the bibliographical journal, of which Current Legal Theory is 
certainly exemplary. The first volume of this journal, reviewed herein, 
displays many of the somewhat expected deficiencies which habitually 
accompany such newly conceived and ambitious projects. The complicated 
system of classification, for instance, unfortunately belies the obvious 
effort and diligence which must have gone into its production. Sections are 
apportioned into sub-sections, sub-sub-sections, and even sub-sub-sub- 
sections, much of this appearing to be nothing other than superfluous. The 
demarcation between “Law and Politics” (section 4.02) and “Legal Politics” 
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(section 4.07.4), for example, basically amounts to an unnecessary exercise 
in compartmentalisation, the type of which not only occasionally gives 
theory a bad name, but which also fosters the unfortunately popular belief 
that there exists within legal theory a number of strictly defineable 
“Schools,” or at least “Movements,” when it would be more truthful to 
observe that there is, at most, certain “tendencies” towards particular 
ways of thinking. 

The complicated layout can also be attributed to the fact that the first 
part of the journal, which alphabetically lists most of the references cited, 
is made more or less otiose when these citations are subsequently filed 
under each of the various themes to which they owe relevance. The 
upshot of this is that each reference is likely to be cited at least twice: first 
within the general alphabetical list, and then at least once more under a 
particular subject heading. Some works naturally fall within the ambit of 
more than one specific topic, and are therefore cited on a number of 
different occasions, sometimes within the space of one or two pages. 
Although this will no doubt have the advantage of preventing unfortunate 
oversights, it also suggests a definite case of “overkill” which certainly 
becomes apparent in context. A system of indexing which aims for a lesser 
degree of complexity would indeed be more welcome. 

Certain other blemishes might also be ironed out, the least problematic 
of which will be the profusion of spelling errors which run throughout this 
first volume. Such an incontestably minor fault can perhaps be attributed 
to the markedly international background to which this journal owes its 
conception. Being a Belgian publication, “mainly the result of a 
collaboration between Scandinavian and Benelux legal theorists,” it should 
come as no surprise that most of the literature cited in Current Legal 
Theory is continental. We are treated not only to a respectable selection 
of German, English, French and American citations from journals 
published during the period 1981-1982, but also to a significant smattering 
of references to works published in less “popular” written languages such 
as Italian, Dutch, Scandinavian, and Hungarian. In one sense this 
remarkably cosmopolitan pot-pourri is most definitely stimulating. But one 
is also left with a rather nagging impression that an attempt has been 
made to appease almost all potentially interested sectors, whilst in truth 
each has to some extent been short-changed. This seems all the more 
curious when it is considered that the journal is aimed principally at an 
English-speaking audience. There are many other English and American 
publications which could certainly have been included in this collection. 
Although some of the cited foreign titles are (often rather clumsily) 
accompanied by an English translation, many—for no apparent reason— 
are not. Other more obvious slip-ups are also in evidence: Simon Roberts’ 
Order and Dispute is referred to in its German translation as opposed to 
the original English. A strange mistake indeed considering that the book is 
a Penguin paperback, which many would take to be the sign of a “best- 
seller” in the academic world. 

More positively, the multinational flavour of Current Legal Theory 
opens up a veritable lucky-bag of legal citations which even the most 
rigorous of bibliographers could not scorn. Along with a notable number 
of books well over a hundred journals are referred to, the general 
outcome being a sympathetic reflection not only of the major tendencies 
within contemporary legal theory, but also of the more esoteric and 
obscure. At page 102 of the first volume, for instance, there is a reference 
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to an article on “Law State and Property in Arthur Schopenhauer’s 
Philosophy”—-hardly the most commonplace of topics. Especially welcome 
is the incorporation of specific sections on themes such as existentialism 
and phenomenology. Disciplines such as these are becoming increasingly 
popular within continental legal thought, although they remain rather 
noticeably neglected in the English-speaking world. The fact that this 
journal accommodates for the inclusion of such themes should be taken as 
a welcome sign in itself. 

Of course, even as a periodical bibliography, Current Legal Theory 
remains far from exhaustive, and certain publications are definitely 
conspicuous by their absence. The growing strength of less eminent British 
journals such as the Liverpool Law Review and French revues such as 
Procés—neither of which are included here—means that researchers must 
continue to remain on the alert to the up and coming, rather than simply 
relying on the bibliographical accomplishments of others. It is submitted, 
Moreover, that the useful inclusion in this journal of a selection of 
abstracts and reviews of more important works mentioned should be 
approached with similar circumspection. Generally, the summaries included 
appear to be fairly accurate, but they make no pretentions to being 
anything more than previews to the genuine products. Jacques Lenoble 
and Frangois Osts’ Droit, mythe et raison (reviewed pp.216-218), for 
instance, is an immensely rich and rewarding book, the scope and 
complexity of which cannot be appreciated from a mere two page 
assessment. This of course can only be a warning to the reader. 

The editors of this journal propose that it should operate with a view to 
a continuing process of self-correction, so that each coming volume will 
not only contain a bibliography which is substantively new in itself, but 
will also incorporate reviews of books and articles mentioned in the issue 
prior to it. If this policy is carried out, then one can only expect 
improvement. A mere scanning .of Current Legal Theory raises a unique 
theoretical question in itself: why is it that legal theory continues to 
flourish and diversify, given that it usually evolves from and always directs 
itself to a tradition so dominated by “practice”? This remains a question 
for the researcher, who will still suffer from the ever-recurrent nightmares, 
but—with the appearance of journals such as this—can at least be assured 
of getting to sleep in the first place. 


N.T. DUXBURY 
N TRIALS IN Britain. By Peter HAIN. [London: Allen Lane 
1984. 318 pp. £12-95.] 


Ir is not merely the complexity of the historical evolution of state power 
itself that poses formidable difficulties for a materialist analysis of the 
problem: there is, in addition, a veritable thicket of ideological questions 
to be penetrated first. It is to Peter Hain’s credit that he has not felt 
overwhelmed by so ambitious a project as “explaining the political basis of 
_ British law and the way it affects individuals and groups in our society” 
(p.9). Yet by providing only the silhouette of this ostensibly materialist 
perspective, the work barely progresses beyond a fairly bland instrumentalist 
statement of the class-based nature of the law. Without a careful 
elucidation of the concept of “state” (or even the bourgeois notions.of the 
“separation of powers” and the “rule of law”), the central thesis of the 
book—that “political trials” are an essential feature of the British legal 
landscape—becomes largely descriptive rather than analytical. 
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There is, despite these misgivings, much that is of considerable value in 
this book. Hain’s portrait of contemporary Britain is painted in primary 
colours: few concessions are made to the subtler nuances of the ruling 
class. But his indictment of the police, prosecutors, judiciary and the 
creeping intolerance of the legal system in matters of public order, race, 
and trade unionism .is a powerful challenge to the conventional view of 
Britain as a free society. He presents a good account of “political policing” 
and the historical development of the police system (Chap. 2). And I 
found his description of the competing styles of policing (Anderton v. 
Alderson) compelling. 

Hain’s essentially realist view of the courts (the inherent conservatism of , 
the judiciary, their preference for individual over collective rights, etc.) is 
not, of course, especially novel or surprising. Nor is an attempt made to 
explain the phenomenon beyond reference to the largely self-evident 
character of their background, and manner of appointment. No-one will 
argue with the proposition that judges are indeed “political.” But the 
matter is more complex than that. The author (rightly, I think) adheres to. 
Miliband’s amalgamation of the judiciary in the state apparatus (e.g. on 
p.19), yet he regards it as occupying an “autonomous domain” between 
the legislature and the executive (p.289). This is an important and 
interesting point (which is not borne out by Hain’s own evidence) calling 
for much closer investigation. It may be unfair to criticise Hain for this 
deficiency, for I am not sure that the matter has been adequately tackled 
by Marxist theorists in general, or, at any rate, those whose work is in or 
available in English. 

Lawyers and journalists are (justifiably) castigated for falling prey to 
what Jerome Frank called the Upper-Court-Myth. Hain’s assault (Chap. 5) 
on magistrates lends considerable force to his argument that their courts 
remain “police courts.” Equally, his defence of jury trials (and his 
onslaught upon the practice of rigging, packing, and vetting juries (Chap. 
6) is forceful and persuasive: “the jury remains a prime political target in 
.the judicial system. For defendants in political trials it may provide the 
only real hope of securing justice. For the authorities it is the joker in the 
pack of a judicial system which is otherwise probably the most secretive’ 
and controllable part of the state apparatus. However, for those in power 
there is a real dilemma over juries: they may be potential rogue animals, 
returning . . . ‘perverse’ verdicts; but they are also a vital source of 
legitimacy for the legal system . . . Whereas for the police it is a nuisance 
that they would happily see abandoned, for even conservative judges like 
Lord Denning the jury should be protected . . .. The jury system remains a 
basic safeguard against abuse of power” (p.170). ` 

Hain’s assertion that Britain is “perhaps the most secretive society in the 
Western world” (p.206) has a slightly extravagant ring from where I sit. 
And this (minor) imperfection is, I fear, symptomatic of a general and (in 
certain cases) more serious one: there is little attempt made to draw- 
comparisons (of even an elementary kind) between the British and other 
legal systems, e.g. the United States and our European partners. Even 
more serious, perhaps, (particularly given the author’s political energy and 
aspirations), is his failure to suggest how matters might be improved. 
How, for instance, might the Alderson model of policing (of which he 
generally approves) become the dominant one? How might the state 
become less secret? Is the law-of conspiracy (“a law with a clear political 
mission” (p.173), discussed’ in Chap. 7) capable of reform? What (if any) 
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advances in.labour law (under, say, a Labour administration) might 
protect trade unions (discussed in Chap. 8) from the predation of the 
ruling class? How ought the law on public order (Chap. 11) or against 
racism (Chap. 12) to be improved? And so on. It is no answer to say that 
such improvements will have to await the revolution, for not only does 
Hain refrain from making such a claim, but even if he did, a socialist 
society will continue to need police, laws on public order etc. 

In assessing the question of Ulster (Chap. 10) Hain suggests that some 
of the experience obtained there might be transported across the Irish Sea; 
he quotes the prediction of Conservative M.P., Mr. John Briggs Davison 
who, is reported to have said in 1973: “Just as Spain in the thirties was a 
rehearsal for.a wider European conflict, so perhaps what is happening in 
Northern Ireland is a rehearsal for urban guerilla war more widely in 
Europe, and particularly in Great Britain” (p.235). This chilling 
prognostication, though not fully argued by Hain, is, perhaps, less far- 
fetched today than when it was uttered. 

There appears to have been an hiatus of almost two years between the 
completion of the book and its publication. Yet though the author dates 
his preface April 1982, there is at least one reference (on p.253) to events 
later in that year; all slightly baffling to your humble reviewer. More 
baffling, however, is the author’s omission of certain fairly significant 
features of modern Britain. Though he disclaims any desire to be 
“comprehensive” (p.9) it is surprising, for instance, to find, in the 
discussion of “political surveillance” (pp.42-53) no mention of the Police 
National Computer. Nor is there any reference to the subject of complaints 
against the police. 

This is a book about the law rather than a law book. Hence it’ may be 
unreasonable to have expected reference to key statutes and cases in, say, 
the sections on public order or trade unions. Many leading cases are 
indeed discussed, and often in a lively manner. But I do not think that the 
author’s layman status ought to be recognised as a defence against his 
rather sloppy citation—or mostly non-citation—of the sources of cases and 
texts (e.g. pp.182, 193, 194, 212-213, 246, 247, 251, 256, 273, etc.). 
Similarly, there is the (very occasional) elliptical or confusing statement of 
law that stands in need of clarification or correction (e.g. “the vast 
majority of indictable cases are tried summarily in magistrates’ courts” 
(p.144)). 

The clamour that once attended denunciations of Britain’s hallowed 
legal system has long dissipated. It is difficult, however, entirely to 
dislodge the abiding image of law as a potential vehicle of social justice. 
Hain (himself, of course, a victim of more than one “political” trial) 
acknowledges that the state takes a “calculated risk in mounting a political 
prosecution” (p.284); but there is a danger in conceiving the state to be 
the embodiment of a single political will. For even though the neutrality of 
law has been exposed as, at best, a myth, there is an important sense in 
which the struggle for justice is an argument of and about law. This book 
is a useful critique of the British state and the role of law within it. 


RAYMOND Wacks* 


* Professor of Public Law, University of Natal, Durban. 
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